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LECTUEE  XXVIH. 

OK  THE   VARIOUS   SOURCES   OF   LAW. 

i 

In  the  ensuing  lectures  I  shall  treat  of  the  following  sub-      Lkct. 
jecte :-  .H™ 

1st,  The  sources  of  law,  and  the  various  modes  in  which  it  Pf05!*?*™ 

7  .  view  of  the 

originates :  under  which  head  I  shall  treat  of  the  distinctions  remainder 
between  law  written  and  unwritten ;  law  positive  and  natu-  °     e 
ral;  jus  civile  and  jus  gentium;  law  and  equity  :  touching  on 
various  other  topics  which  are  suggested  by  them. 

2ndly,  From  the  sources  of  law,  and  the  modes  in  which 
it  originated,  I  shall  proceed  to  the  distinction  between  the 
law  of  things  and  the  law  of  persons  }  and  in  endeavouring 
to  analyse  that  distinction,  I  shall  examine  the  notion  of 
stains  or  condition,  and  the  distinction  between  public  and 
private  law :  for  the  term  public  law,,  unless  it  be  used  in  a 
sense  which  would  include  all  law,  denotes,  as  it  appears  to 
me,  a  particular  department  of  the  law  of  persons. 

3rdly,  I  shall  examine  the  arrangement  of  the  Boman 
lawyers  in  their  institutional  and  elementary  writings ;  an 
arrangement  which  I  believe  to  be  just  in  the  main,  and 
which  is  unquestionably  the  groundwork  of  most  of  the 
modern  attempts  to  give  a  systematic  shape  to  the  whole 
body  of  any  system  of  law. 

And  this  I  am  afraid  will  be  nearly  all  which  I  shall  be 
enabled  to  accomplish  within  the  present  course.  I  have 
thought  it  better  to  explain  fully,  and  with  passable  distinct- 
ness, a  few  leading  topics,  than  to  touch  on  a  great  number 
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< — , — '  come  forward  to  support  me  in  my  first  attempt,  will,  I  am 
sure,  make  the  due  allowance  for  the  imperfections  unavoid- 
able in  a  commencement,  and  for  the  occasional  interruptions 
which  have  been  caused  by  inevitable  illness.    If  I  am  able 
to  get  through  these  topics  before  the  expiration  of  the  ses- 
sion, I  will  then  touch  upon  some  of  the  details  of  the  science, 
such  as  the  various  species  of  rights  in  rem ;  dominium,  ser- 
vitu8,  and  so  on :  the  distinction  between  contracts   and 
quasi-contracts,  and  an  outline  of  the  various  species  of  con- 
tracts.   I  am  extremely  sorry  to  be  obliged  to  leave  off  in 
this  lame  manner,  but  I  hope  that  I  shall  meetwith  the  in- 
dulgence due  to  a  first  attempt. 
Meaningsof      ^n  many  legal  treatises,  and  especially  in  treatises  which 
the  phrase   profess  to  expound  the  Roman  law,  that  department  or  divi- 
the  law/     sion  which  regards  the  origin  of  laws,  is  frequently  entitled 
director      '  ^e  fa™8  fvntibus?    The  expression  fontes  juris,  or  sources  of 

immediate    law,  is  ambigUOUS. 

author  of  x  «  ..  .«■  *      «         •     ..      j.        .  • 

the  law.  In  one  of  its  senses,  the  source  of  a  law  is  its  direct  or  im- 

mediate author.  For  either  directly  or  remotely,  the  sove- 
reign, or  supreme  legislator,  is  the  author  of  all  law ;  and 
all  laws  are  derived  from  the  same  source ;  but  immediately 
and  directly  laws  have  different  authors.  As  proceeding 
from  immediate  authors  of  different  characters  or  descrip- 
tions, laws  are  talked  of  (in  the  language  of  metaphor)  as  if 
they  arose  and  flowed  from  different  fountains  or  sources :  in 
other  words,  the  immediate  author  of  a  given  Rule,  (whether 
that  author  be  the  sovereign  or  any  individual  or  body  legis- 
lating in  subordination  to  the  sovereign),  is  styled  the  foun- 
tain, or  the  source,  from  which  the  rule  in  question  springs 
and  streams.  But  this  talk  is  rather  fanciful  than  just ;  for, 
applying  the  metaphor  with  the  consistency  which  even 
poetry  requires,  rules  established  immediately  by  the  supreme 
legislature  are  the  only  rules  springing  from  Sbfons  or  source. 
Individuals  or  bodies  legislating  in  subordination  to  the 
sovereign,  are  more  properly  reservoirs  fed  from  the  source 
of  all  law,  the  supreme  legislature,  and  again  emitting  the 
borrowed  waters  which  they  receive  from  that  Fountain  of 
Law. 

Taken  in  the  sense  to  which  I  have  now  adverted,  the 
fountains  or  sources  of  laws  are  their  immediate  authors  or 
makers.  Thus  the  supreme  legislature  is  the  author  or 
source  of  the  laws  which  it  publishes  directly.  A  corporate 
body,  or  a  subordinate  legislature  (like  those  of  our  colonies), 
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with  the  sovereign's  cod  sent.  Courts  of  justice  are  a  source  *-  Y  — 
of  law,  in  so  far  as  the  law  consists  of  judicial  decisions, 
binding  upon  subsequent  judges.  And  admitting  for  the 
present  that  customs  constitute  a  distinct  species  of  law, 
custom,  or  the  persons  with  whom  the  custom  originated,  are 
authors  or  sources  of  law. 

In  another  acceptation  of  the  term,  the  fountains  or  sources  2.  The  ear- 
of  laws  are  the  original  or  earliest  extant  monuments  or  Ue8t  .do.cu* 

0  menu  by 

documents  by  which  the  existence  and  purport  of  the  body  which  the 
of  law  may  be  known  or  conjectured.  oHawiT 

Taken  in  this  acceptation,  the  fountains  or  sources  of  laws  •▼**»■* 
are  properly  sources  of  the  knowledge  which  is  conversant 
about  laws :  '  fontes  e  quibus  juris  notitia  hauritur.' 

Bat  the  term  'forties '  (as  thus  understood)  is  restricted  to 
the  original,  or  to  the  earliest  extant,  documents.  Documents 
which  are  copies  of  these,  or  which  give  at  second-hand  the 
evidence  contained  in  these,  are  not  fontes  ox  sources  of  know- 
ledge, but  rwi  or  conduits  through  which  it  emanates  from 
the  sources.  For  example:  Considered  in  mass,  all  the  relics 
of  antiquity,  which  regard  the  Roman  law,  are  'fontes  juris 
Bomani ; '  'fontes  e  quibus  juris  Bomani  notitia  hodie  hauri- 
tur.' For  (speaking  generally)  the  extracts  from  the  classical 
jurists  contained  in  Justinian's  Digest,  the  Imperial  Consti- 
tutions contained  in  his  Code,  with  such  other  relics  of  an- 
tiquity as  regard  the  Roman  law,  are  the  earliest  evidence, 
or  the  earliest  extant  evidence,  for  the  several  parts  of  the 
system  to  which  they  respectively  relate.  These,  therefore, 
are  '  fontes/ 

But  the  works  of  the  Glossators  and  Commentators  who 
wrote  in  the  Middle  Ages,  with  the  works  of  Civilians  who 
have  written  in  subsequent  periods,  are  not  fountains  or 
sources  of  that  knowledge  of  the  system  which  may  be  gotten 
at  the  present  hour.  For  the  countless  authors  of  those 
countless  volumes  derived  their  own  knowledge  of  the  Roman 
Law  from  ancient  documents  or  monuments  which  are  still 
extant  and  accessible.  Accordingly,  the  works  of  the  Glos- 
sators and  Commentators  who  wrote  in  the  Middle  Ages, 
with  the  works  of  Civilians  who  have  written  in  subsequent 
periods,  are  by  the  German  writers  on  jurisprudence  dis- 
tinguished from  the  documents  which  constitute  the  fontes 
or  sources  by  the  general  and  collective  name  of '  Literatura.9 

The  term  '  fontes  juris '  has,  therefore,  a  double  signifi- 
cation*   As  proceeding  from  immediate  authors,  of  various 
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JjSSJv.    characters  or  descriptions,  laws  are  said  to  emanate  from 
^—  »         various  sources  or  springs:  whilst  the  earliest  extant  docu- 
ments which  attest  their  being  or  purport  are  also  entitled 
'  sources  or  springs  of  law/  or  sources  or  springs  of  the 
knowledge  which  is  conversant  about  it. 

And  so,  (in  regard  to  the  English  law,)  the  statutes,  the 
reports  of  judicial  decisions  with  the  old  and  authoritative 
treatises  which  are  equivalent  to  reports,  may  be  deemed 
sources  of  English  jurisprudence;  whilst  the  treatises  on  the 
English  law,  which  merely  expound  the  matter  of  those 
statutes  and  reports,  are  not  sources  of  English  jurisprudence, 
but  are  properly  a  legal  literature  drawn  or  derived  from  the 
sources. 
Law  writ-        Law  considered  with  reference  to  its  sources,  is  usually 

ten  And 

unwritten,  jjistinguished  into  law  written  and  unwritten. 
As  under-  The  distinction  between  written  and  unwritten  law  in  the 
themoierti  modern  acceptation  of  the  term,  is  this :  Written  law  is  law 
Si?  b""*  which  ^e  supreme  legislature  establishes  directly.  Unwritten 
Hale  and  law  is  not  made  by  the  supreme  legislature,  though  it  owes 
its  validity,  or  is  law  by  the  authority,  expressly  or  tacitly 
given,  of  the  sovereign  or  state.  Accordingly  the  modern 
Civilians,  with  whom  the  distinction  as  thus  understood 
originated,  commonly  ranked  under  jus  scriptum,  laws  made 
by  the  populus  or  plehs>  senatus-consulta  and  the  constitutions 
of  the  emperors.  Laws  enacted  by  the  people  assembled  in 
centuries,  were  made  by  the  supreme  legislature,  and  were 
therefore  jus  scriptum  in  the  sense  above  explained ;  and  the 
same  may  be  said  of  the  constitutions  or  orders  of  the  em- 
perors after  they  openly  assumed  the  style  of  sovereignty. 
How  the  plebs  or  the  senate  came  to  be  held  equivalent  to 
the  populus  assembled  in  centuries  will  be  considered  in  a 
subsequent  part  of  this  lecture. 

According  to  the  same  division,  the.  edicts  of  the  Praetors 
and  other  judicial  functionaries,  the  rules  introduced  by  the 
practice  of  the  tribunals,  the  writings  and  opinions  of  juris- 
consults, and  laws  established  by  custom,  were  unwritten 
law,  or  jus  non  scriptum.  For  although  law  originating  in 
any  of  these  sources,  owed  its  validity  to  the  assent  of  the 
supreme  legislature,  it  was  not  made  by  the  supreme  legis- 
lature, directly  and  immediately. 

The  distinction  between  written  and  unwritten  law,  as 
drawn  by  the  modern  Civilians,  was  adopted  by  Hale,  and 
imported  by  Blackstone  into  his  Commentaries.  Both  Hale 
and  Blackstone  restrict  leges  scriptw,  or  written  laws  of  this 
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kingdom,  to  statute  acts  or  edicts  made  by  the  king,  by  and      Lrct. 
with  the  consent  of  the  lords  spiritual  and  temporal  and  •    xyni  - 
commons  in  Parliament  assembled.     General  and  partial 
customs,  and  laws  established  by  the  practice  and  usage  of 
the  Courts,  they  rank  under  leges  non  scripto,  or  unwritten 
laws.84 

By  the  Roman  Lawyers  themselves,  little  importance  was  wjtten  . 
attached  to  the  distinction  between  written  and  unwritten  ten  law 
law.     And,  in  every  instance  in  which  they  take  the  distinc-  R^an 
tion,  they  understand  it  in  its  literal  sense.     When  they  talk  Lawyers.8* 
of  written  law,  they  do  not  mean  law  proceeding  directly  from 
the  supreme  Legislature,  but  law  which  was  committed  to 
writing  at  its  origin:  quod  oh  initio  Uteris  mandatum  est, 
AncT  accordingly  they  include  in  written  law,  not  only  the 
laws  of  the  Populus  and  Plebs,  with  the  Senatus-consulta 
and  Constitutions  of  the  Emperors,  but  also  the  Edicts  of 
the  Praetors  and  other  Magistrates,  and  the  Responses  of  the 
Jurisconsults. 

Law  originating  in  custom,  or  ex  disputations  fori,  they 
style  jus  non  seriptu/m.  For  law  originating  in  custom,  or 
floating  traditionally  amongst  lawyers  (as  in  England  it  is 
well  known  that  there  is  much  law  constantly  manufacturing 
at  the  bar,  which  in  time  is  adopted  by  the  judges,  and  by 
them  again  emitted  to  the  bar),  is  not  committed  to  writing 
ab  initio,  although  it  may  afterwards  be  recorded  in  legal 
treatises,  or  may  be  adopted  by  the  supreme  legislature  and 
promulged  in  a  written  form.  Justinian,  in  the  second 
title  of  the  first  book  of  his  Institutes,  mentions  the  dis- 
tinction in  the  sense  last  adverted  to-  Gaius,  in  his  enu- 
meration of  the  sources  of  Law,  passes  over  the  distinction 
in  silence.  The  latter  says, '  Constant  autem  jura  ex  legibus, 
plebiscitis,  senatus-consultis,  constitutionibus  Principum, 
edictis  eorum  qui  jus  edicendi  habent,  responsis  pruden- 
tium/26  He  afterwards  speaks  of  Customary  Law,  or  of  the 
'jus  quod  consensu  receptum  est;'  and  also  of  Mos  as  a 
source  of  law. ,  But  he  nowhere  adverts  to  writing,  or  to  the 
absence  of  writing,  as  forming  a  ground  of  distinction  be- 
tween the  species  of  laws. 

The  distinction  (if  such  it  can  be  termed)  which  was 
taken  by  the  Roman  Lawyers,  is  altogether  insignificant : 

"The  foregoing  part  of  this  lecture  is  supplied  from  J.  8.  M.'s  notes. — K.  C. 
not  contained  in  the  former  edition,  the        **  Dig.  I.  1,6. 
corresponding  part  of  the  MS.  having        M  Gaii  Comm.  I.  2. 
(ss  it  appears)  been  missing.     It  is  here 
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Insignificant,  inasmuch  as  commission  to  writing,  by,  or  by 
authority  of  immediate  author,  is  an  accident ;  though  no 
considerable  body  of  law  can  be  preserved  and  known,  un- 
less written,  with  or  without  authority. 

That  which  has  been  taken  by  the  moderns  is  important. 
But  nothing  can  be  less  significant  or  more  misleading  than 
the  language  in  which  it  is  conveyed.  For,  first,  law,  though 
it  originate  with  the  supreme  legislature,  is  not  necessarily 
written.  It  may  be,  and  in  many  nations  has  been,  estab- 
lished and  promulged  without  writing.  And,  on  the  other 
hand,  law  flowing  from  another  source,  though  obtaining  as 
law  with  the  consent  of  the  supreme  legislature,  may  be 
committed  to  writing  at  its  origin.  Such,  for  instance,  are 
the  laws  of  Provincial  and  Colonial  Legislatures.  And  such 
especially  (as  I  shall  shew  hereafter)  were  the  edicts  of  the 
praetors. 

Laws,  then,  are  distinguished  in  respect  of  their  sources, 
or  of  their  direct  or  immediate  authors,  into  laws  which  are 
made  directly  and  immediately  by  the  supreme  legislature, 
and  laws  which  are  not  made  directly  and  immediately  by 
the  supreme  legislature,  although  they  derive  their  validity 
from  its  express  or  tacit  authority. %  I  shall  now  proceed  to 
give  examples  of  these  two  kinds  of  laws. 

An  example  of  laws  made  by  the  sovereign  body  directly 
and  immediately,  is  that  of  our  own  Acts  of  Parliament, 
which  are  made  directly  by  the  supreme  legislature  in  its 
three  branches,  the  King,  the  House  of  Lords,  and  the  House 
of  Commons. 

Another  example  is  that  of  the  enactments  passed  by  the 
£tats-G6n6raux  in  France,  while  that  body  continued  to 
exist  and  to  be  recognised  as  the  supreme  legislature.  When 
the  Kings  of  France  became  constitutionally  the  sovereigns, 
or  when  the  French  Government  became  a  monarchy,  the 
royal  ordinances  were  laws  of  the  same  kind. 

In  Borne  under  the  Commonwealth,  or  in  libera1  republic^, 
laws  established  by  the  supreme  legislature  were  of  three 
kinds :  there  were  three  distinct  bodies  whose  decrees  were 
considered  as  made  by  the  sovereign  or  supreme  legislature. 
These  were,  1st — the  populus,  assembled  in  cwrice,  according 
to  the  most  ancient  form,  or,  according  to  the  manner  sub- 
sequently introduced,  in  centimes ;  2dly,  the  plebs,  assembled 
in  tribes ;  and  3dly,  the  senate. 

Strictly  speaking,  the  sovereignty  resided  in  the  populus ; 
which  included  every  Roman  invested  with  political  powers, 
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and  therefore  included  members  of  the  senate,  as  well  as  J^SJ;* 
citizens  who  were  not  senators.  To  laws  made  by  the  po-  *— — , — •% 
pulus  (whether  assembled  in  cwrice,  according  to  the  more 
ancient  manner ;  or  in  centuries,  according  to  the  more  re- 
cent fashion),  the  term  'leges'  or  'statutes'  (when  used 
-with  technical  exactness)  was  exclusively  applied.  But  as 
the  term  'leges'  or  'statutes'  was  afterwards  extended  im- 
properly to  laws  made  by  the  plebs,  'leges'  strictly  so 
called,  or  laws  made  by  the  populus,  were  commonly  styled, 
for  the  sake  of  distinction,  '  Leges  curiatw '  or  '  Leges  cen~ 
turiatw' 

The  plebs  (as  distinguished  from  the  senate)  included  all 
citizens  of  plebeian  birth  who  were  not  senators. 

The  senate  (as  distinguished  from  the  plebs)>  included  all 
citizens  of  patrician  birth,  and  also  all  citizens  of  plebeian 
birth  who  filled  (or  had  filled)  certain  of  the  higher  offices. 
For  example :  Consuls,  prsetors,  and  tribunes  of  the  plebs, 
together  with  ex-  consuls  and  ess-praetors,  were  members  of 
the  assembly  styled  the  senate,  whether  they  were  patricians 
or  plebeians. 

The  distinction  between  patrician  and  plebeian,  and  the 
distinction  between  senate  and  plebs,  werrf  therefore  dis- 
parate. For,  although  every  patrician  seems  to  have  been 
a  senator,  many  of  plebeian  birth  sat  and  voted  in  the 
senate. 

A  law  passed  by  the  plebs  was  styled,  in  accurate  lan- 
guage, a  plebiscitum*  But  as  every  plebiscitum  was  equiva- 
lent to  a  lex,  the  term  '  leges '  was  extended  improperly  from 
laws  made  by  the  populus  to  laws  made  by  the  plebs. 

How  plebiscita  acquired  the  force  of  leges,  or  came  to 
be  considered  as  laws  made  by  the  supreme  legislature, 
it  is  not  very  easy  to  determine.  For  the  plebs  was  only  a 
portion  of  the  whole  Roman  People,  and  therefore  was  not 
the  body  wherein  the  sovereignty  resided.  It  seems  not 
unlikely,  that  the  plebs  (instigated  by  their  Tribunes)  as- 
sumed the  power  of  legislating  for  the  whole  community : 
and  that  the  senate  (too  feeble  to  resist)  yielded,  after  a 
struggle,  to  the  unconstitutional  pretension.  Gaius  tells 
us  expressly,  that  the  senate  at  first  refused  to  recognize 
plebiscita  as  leges  generally  binding ;  but  that  the  force. of 
leges  was  at  length  imparted  to  plebiscita  through  a  law 
passed  by  the  populus.17 

v  Gaii  Comm.  I.  3. 
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xxvlii  **  a^80  seems  Pr°t>able  (as  is  suggested  by  Hugo,  an 
*- — , — »  eminent  German  writer  on  the  Roman  Law),  that  a  com- 
promise took  place,  and  the  plebiscita  were  prepared  first  by 
the  senate  and  then  adopted  by  the  plebs.  And,  if  that 
supposition  be  just,  every  law  of  the  kind  was  made  with  the 
concurrence  of  both,  and  was  nearly  equivalent  to  a  Lex,  or 
statute  made  by  the  entire  people.  The  power  of  supreme 
legislation,  instead  of  being  exercised  by  the  populus  as- 
sembled in  a  single  body,  was  exercised  by  two  bodies  into 
which  the  populus  was  divided.  One  of  these  bodies  (namely 
the  senate)  possessed  the  initiative,  or  the  power  of  proposing 
laws.  The  other  of  these  bodies  (namely  the  plebs)  pos- 
sessed the  power  of  passing  or  rejecting  laws  concocted  and 
proposed  by  the  senate. 

Laws  passed  by  the  senate  (which  were  styled  senatus- 
consulta)  were  also  equivalent  to  leges  made  by  the  assem-  # 
bled  populus. 

It  has  often  been  inferred  from  a  passage  in  Tacitus,  that 
consults  or  acts  of  the  senate  first  acquired  this  virtue 
under  the  reign  of  Tiberius.  But  they  are  distinctly  placed 
by  Cicero  (writing  liberd  republicd)  on  a  level  with  leges  and 
plebiscita.  N<fr  is  there  here  the  slightest  difficulty.  For, 
since  the  tribunes  of  the  plebs  sat  in  the  senate,  and  by 
simply  uttering  their  veto  might  have  arrested  its  proceed- 
ings, it  follows  that  a  consult  of  the  senate  was  passed  with 
the  concurrence  of  the  plebs,  assenting  to  the  act  by  its  re- 
presentatives. Senatus-con8utta  therefore  were  not  acts  of 
the  senate  alone,  but  acts  of  the  senate  in  which  the  plebs 
by  their  representatives  concurred. 

The  result  then  seems  to  be  this : 

Liberd  republicd,  or,  during  the  Commonwealth,  the  su- 
preme legislative  power  resided  in  the  Roman  People  (includ- 
i       ing  the  senate  and  plebs). 

This  legislative  power  was  sometimes  exercised  by  the 
people,  as  collected  in  a  single  assembly.  At  other  times,  it 
was  exercised  by  the  same  people  as  divided  into  two  bodies : 
— namely,  by  the  plebs,  with  the  concurrence  of  the  senate  ; 
or  by  the  senate,  with  the  concurrence  of  the  plebs.  And,  in 
either  of  these  last-mentioned  cases,  the  joint  act  of  the 
parts  into  which  the  whole  was  divided,  was  equivalent  to 
an  act  of  that  sovereign  whole  as  united  in  one  assembly. 
If  our  House  of  Lords  and  House  of  Commons  sometimes 
sat  and  voted  in  one  assembly,  and  sometimes  separately  as 
at  present,  they  would  afford  an  exact  parallel  to  the  manner 
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in  which  the  sovereignty  was  divided  in  the  Boman  Eepublic.  l«ct- 
Acts  passed  bj  the  two  bodies  assembled  in  one  house,  would  *- — , — » 
correspond  to  leges  curiatce  and  centuriatw;  acts  originating 
in  the  one  House  and  adopted  by  the  other,  would  be  plebiscite/, 
or  senatus-consulta.  The  only  difficulty  in  this  explanation  is, 
that  the  equestrian  order,  although  of  course  members  of  the 
populus,  were  not  members  either  of  the  senate  or  plebs.  En- 
actments passed  by  one  of  those  bodies  with  the  concurrence 
of  the  other  were  therefore  not,  strictly  speaking,  acts  of  the 
entire  populus ;  though  acts  of  the  populus,  united  in  curia 
or  centuries,  were  so. 

The  Constitution  of  the  Boman  Republic  is  not  very  ac- 
curately known ;  nor,  with  a  view  to  the  study  of  the  Boman 
law,  is  any  very  accurate  knowledge  of  it  necessary ;  since 
the  whole  of  the  body  of  Boman  law  which  existed  in  the 
time  of  Justinian  was  of  a  date  posterior  to  the  termination 
of  the  republican  government.  But  a  knowledge  of  the  gene- 
ral outline  of  the  Boman  constitution  is  necessary  for  under- 
standing the  law  terms. 

While,  then,  the  Boman  Commonwealth  virtually  existed, 
law  created  immediately  by  the  supreme  legislature  was 
established  in  three  modes : — by  leges,  or  statutes,  strictly  so 
called ;  by  plebiscita,  also  styled  leges ;  and  by  senatus-consulta. 

While  I  am  on  the  subject  of  leges,  I  will  just  observe,  that 
lex  in  the  Boman  writers  is  always  equivalent  to  the  word 
statute.  It  invariably  signifies  some  particular  law,  made  in 
a  manner  which  would  induce  us  to  call  it  a  statute ;  and  is 
never  used  (like  our  word  law)  as  a  collective  name  to  sig- 
nify all  law,  whatever  its  form  or  origin.  The  word  which 
the  Boman  writers  employ  for  this  purpose  is  jus ;  which 
denotes  all  laws  and  all  rules  of  law,  let  their  origin  be  what 
it  may.  It  is  a  sure  sign  of  utter  unacquaintance  with  the 
Boman  writers,  to  use  the  word  lex  in  that  enlarged  sense ; 
thus  Chief  Baron  Gilbert,  by  speaking  of  lex  prcetoria,  betrays 
his  ignorance  of  the  Boman  law. 

After  the  destruction  of  the  Commonwealth  and  the  esta-  4.  The  con- 
blishment  of  the  Empire,  the  supreme  legislative  power,  $ a^0119 
though  it  virtually  resided  in  a  monarch,  was  long  exer-  Roman 
cised  to  appearance  in  the  ancient  and  constitutional  modes. 
Laws  were  still  made  by  the  populus,  plebs,  or  senate,  although 
those  bodies  were  obedient  instruments  of  the  Emperor,  and 
legislated  at  his  suggestion,  or  at  the  suggestion  of  his  crea- 
tures.   As  assemblies  of  the  populus  or  plebs  were  the  less 
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commodious  tools,  the  work  of  supreme  legislation  was  com- 
monly done  to  appearance  by  the  smaller  and  more  manage- 
able body.  The  laws  which  really  emanated  from  the  military 
chief  of  the  Empire,  were  usually  voted  by  the  senate  at  the 
instance  of  the  prince,  ('ad  orationem  principis,')  and  were 
promulged  or  published  as  senatus-consulta. 

And  here  it  may  be  observed  that  the  only  constitutional  title 
of  the  chief  of  the  state  was  Frinceps:  which  corresponds  not 
exactly  to  the  term  president  of  the  senate,  but  rather  to  our 
phrase  father  of  the  senate;  the  oldest  and  most  authorita- 
tive member  who  had  no  particular  rights  in  consequence  of 
his  rank,  except  that  of  preaudience,  and  some  honorary 
observances.  The  head  of  the  state,  though  really  despotic, 
was  by  fiction  nothing  more  than  princeps  senatus ;  he  was 
never  called  emperor  (imperator),  which  was  a  mere  military 
title  and  denoted  general ;  except  when  he  was  considered  as 
chief  of  the  army.  Princeps  is  the  title  invariably  given  by 
Tacitus. 

From  the  accession  of  Hadrian,  and  perhaps  from  an  earlier 
period,  the  Emperors  openly  assumed  the  supreme  legislative, 
power  which  they  had  before  exercised  covertly.  Instead  of 
emitting  their  laws  through  the  populus,  plebs,  or  senate,  they 
began  to  legislate  avowedly  as  monarcbs  and  autocrators,  and 
to  notify  their  commands  to  their  subjects  in  Imperial  Con- 
stitutions. 

These  imperial  constitutions  (which  are  npt  unfrequently 
styled  principum  placita)  were  general  or  special. 

By  a  General  Constitution  (edictum,  lex  edictalis,  epistola 
generalis)  the  emperor  or  prince,  acting  in  his  legislative 
capacity,  established  a  law  or  rule  of  a  universal  or  general 
character,  and  not  regarding  specifically  a  single  person  or 
case. 

Special  constitutions  were  of  various  kinds,  but  agreed  in 
this :  that  they  regarded  specifically  single  persons  or  cases. 
One  kind  of  special  constitution  was  called  an  extraordinary 
mandate ;  and  was  an  order  addressed  to  a  civil  or  military 
officer,  for  the  regulation  of  his  general  conduct  in  the  ex- 
ecution of  his  office,  or  even  for  the  regulation  of  his  conduct 
on  a  particular  occasion.  But  the  most  important  and  re- 
markable of  all  these  special  constitutions,  were  those  decretes 
and  rescripts  which  were  made  by  the  Emperors,  not  in  their 
quality  of  sovereign  legislators,  but  in  their  quality  of  sove- 
reign judges :  a  decrete  being  an  order  made  on  a  regular 
appeal  from  the  judgment  of  a  lower  tribunal ;  and  a  rescript 
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being  an  order  preceding  the  judgment  of  the  lower  tribn-     JjjKJ;. 
nal,  and  instructing  that  lower  tribunal  how  to  decide  the 
cause.    / 

By  a  Special  Constitution  of  another  class,  the  Emperor 
conferred  on  some  single  person  some  anomalous  or  irregular 
right,  or  imposed  upon  some  single  person  some  anomalous 
or  irregular  obligation,  or  inflicted  on  some  single  person 
some  anomalous  or  irregular  punishment.  Such  constitu- 
tions were  styled  privHegia.*  Or,  speaking  more  accurately, 
such  constitutions  were  privilegia  issued  by  the  Emperors. 
For  a  Lex  or  Senatus-Conzultum  of  the  same  purport  or  effect, 
would  also  have  been  a  privilegium.  When  such  privilegia 
conferred  anomalous  rights,  they  were  styled  favourable. 
When  they  imposed  anomalous  obligations,  or  inflicted  ano-  . 
malous  punishments,  they  were  styled  odious.  An  act  of  the  ^ 
British  Parliament  giving  to  the  inventor  of  a  machine  an 
exclusive  right  of  selling  it,  would  be  styled  in  the  language 
of  the  Roman  Law  'a  favourable  privilege.9  An  Act  of 
Attainder  would  be  styled  in  the  same  language  *  an  odious 
privilege.'  y 

A  privilegium,  in  short,  is  a  special  act  affecting  special 
persons  with  an  anomalous  advantage,  or  with  an  anomalous 
burthen.  It  is  derived  from  privatum,  which,  as  opposed  to 
publicum,  signified  anything  which  regards  persons  considered 
individually ;  publicum  being  anything  which  regards  persons 
considered  collectively,  and  as  forming  a  society.  Privilege 
in  English  denotes  rather  the  anomalous  right  than  the  law 
giving  the  anomalous  right,  or  impressing  an  anomalous 
obligation.  Thus  it  would  be  said  that  an  inventor  had 
obtained  the  privilege  of  being  the  only  seller  of  his  inven- 
tion ;  not  that  the  legislature  had  enacted  a  privilege  confer- 
ring on  him  that  right.  In  common  and  loose  talk,  our 
word  privilege  seems  to  be  merely  synonymous  with  right. 
It  may  here  be  observed  thaft  although  a  privilegium,  con- 
sidered from  one  aspect,  regards  a  single  or  determinate 
person;  considered  from  another  aspect,  it  regards  persons 
generally.  Although  by  a  patent,  an  exclusive  right  of  sell- 
ing a  giving  article  be  conferred  solely  on  me,  the  same  law 
is  evidently  general  so  far  as  respects  the  corresponding  obli- 
gation on  other  persons  to  abstain  from  violating  my  right. 
And  the  same  may  be  said  of  a  privilegium  imposing  an 
obligation  upon  an  individual;  it  supposes  obligations  on 
other  persons  generally  to  forbear  from  all  acts  which  would 
Under  the  performance  of  the  obligation.    It  is  for  this 
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xxxa'u    reason  *kat  **  *8  necessary  to  define  a  General  Constitution 
< , — *   negatively,  as  I  have  done  in  the  definition  above  given  s 


namely,  a  law  or  rule  of  a  universal  or  general  character, 
and  not  regarding  specifically  a  single  person  or  case. 
O^Decreu  ^  third  class  of  these  Special  Constitutions,  and  the  most 
scripta.  important  and  remarkable,  consisted  of  those  decretes  and 
rescripts  which  were  made  by  the  Emperors,  not  in  their 
quality  of  sovereign  legislators,  but  in  their  quality  oF~sove- 
reign  judges ;  a  deerete  being  an  order  made  on  a  regular 
appeal  from  the  judgment  of  a  lower  tribunal ;  and  a  rescript 
being  an  order  preceding  the  judgment  of  the  lower  tribunal, 
and  instructing  that  lower  tribunal  how  to  decide  the  cause.28 
For,  although  in  modern  Europe  the  judicial  power  residing 
in  the  sovereign  is  commonly  delegated  by  him  to  individuals 
called  judges,  the  Soman  emperors  were  themselves  judges 
in  the  last  resort. 
Judicial  I  ^n(l  this  a  convenient  opportunity  to  observe  that  sove- 

po^w  ar?  reignty,  being  unlimited  and  incapable  of  any  legal  limitation, 
someign-  includes  the  judicial  as  well  as  the  legislative  power.  The 
commonly  judicial  powers  implied  in  sovereignty  are  in  our  own  times 
delegated  \  commonly  delegated  wholly  or  in  part ;  but  in  the  nations  of 
antiquity  and  in  the  Middle  Ages  the  person  or  body  of  per- 
sons composing  the  supreme  legislature  was  also  the  judge 
in  the  last  resort,  or  even  in  the  first  instance.  The  populus 
of  Rome,  which  was  the  supreme  legislative  body,  was  also 
the  judge  in  capital  cases.  The  Mickle-mote  or  Wittenage- 
mote  of  the  Anglo-Saxons  was  both  the  legislature  and  a 
Court  of  Justice.  Even  after  the  Norman  Conquest,  the  Aula 
Regis  or  Great  Court  Baron  of  the  kingdom,  was  a  Court  of 
Justice  as  well  as  the  sovereign  or  supreme  legislature ;  and 
it  is  from  the  Aula  Regis  that  our  House  of  Lords,  although 
no  longer  the  same  assembly,  and  not  now  the  sovereign,  but 
a  branch  of  the  supreme  legislature,  derives  the  judicial 
power  which  it  still  exercises.  I  cannot  remember  that  Par- 
liament in  its  collective  capacity  ever  exercised  judicial 
power,  although  there  is  one  case  (by  the  statute  of  Treasons, 
25  Edward  Ulc.  2)  wherein  our  present  Parliament  (mean- 
ing the  King,  Lords,  and  Commons)  appears  to  have  been 
invested  by  statute  with  the  powers  of  a  Court  of  Justice. 
Indeed,  the  judicial  power  seems  to  have  been  more  com- 
pletely detached  from  the  legislative  in  our  own  country 
than  in  any  other. 

"  Like  the  rescripts  of  the  Roman    epistles  of  the  Popes  are  all  rescripts  in 
Emperors,  the  canon  laws  or  decretal    the  strictest  sense. 
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question  touching  the  existing  law  which  had  arisen  in  a  %-  ,  .• 
particular  cause  between  particular  parties.  But  the  law 
was  often  made  by  imperial  decretes,  as  it  is  by  the  decision 
of  our  Courts.  Where  the  existing  law  afforded  no  principle 
applicable  to  the  case,  or  where  the  supreme  judge  was  igno- 
rant of  the  existing  law,  or  disliked  it  and  was  desirous  of 
setting  it  aside,  he  decided  the  case  on  some  new  ground, 
which  usually  became  law  as  completely  as  if  it  had  been 
solemnly  enacted  by  an  edict.  To  use  our  own  expression,  it 
served  as  a  precedent.  The  principle  on  which  it  was 
founded  was  considered  as  law,  and  applied  as  such  to  the 
decision  of  subsequent  cases. 

This  mode  of  establishing  laws  I  shall  analyse  hereafter ;  Nature  of 
in  the  meantime  I  will  mention  that  the  manner  of  legis-  w^tiont 
lating  by  judicial  decision  is  the  same,  whether  the  judge  orjudidary 
be  sovereign  or  subordinate ;   though  the  law  in  the  two  duoed. 
cases  is  derived  from  different  sources.  As  a  subordinate  body 
clothed  by  the  sovereign  with  legislative  power  may  make 
laws  by  direct  enactment,  so  the  sovereign,  acting  in  the 
capacity  of  a  judge,  may  make  them  in  the  indirect  mode  of 
judicial  decision.    This  distinction  between  direct  and  oblique 
legislation,  or  legislation  in  the  legislative  and  in  the  judicial 
mode,  is  far  more  important  than  the  distinction  between    J 
written  and  unwritten  law,  or  law  made  directly  by  the 
sovereign,  and  law  made    immediately  by    a    subordinate 
authority. 


Having  now  given  examples  of  law  made  directly  and  im- 
mediately by  the  sovereign,  I  proceed  to  examples  of  law  not 
made  directly  and  immediately  by  the  sovereign,  although  it 
exists  or  obtains  as  law  by  the  express  or  tacit  authority  of 
the  supreme  legislature. 

And,  first,  laws  made  by  subordinate  legislatures,  in  the 
direct  or  legislative  manner,  are  not  established  immediately 
by  the  supreme  legislature,  although  they  derive  their  force 
from  the  authority  of  the  sovereign.  i 

Such  were  the  laws  made  by  the  Irish  Parliament 
before  that  Act  of  the  British  Parliament  which  acknow- 
ledged the  independence  of  Ireland.  In  fact  and  practice, 
the  Irish  Legislature  (consisting  of  the  King  and  the  Irish 
Houses  of  Parliament)  was  in  a  state  of  subjection  to  the 
supreme  legislature  of  Britain :  that  is  to  say,  to  the  same 
King  and  the  British  Houses  of  Parliament.    An  Act  of  the 
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xxviii    BritiBh  ^g1^*^  ^hil  &el?»mbitaiJts  qf  L*lan<  if  the 
> — , — -    Act  contained  a  provision  extending  it  to  that  country.   And 
acts  of  the  Irish  Legislature  might  have  been  abrogated  or 
modified  bj  acts  of  the  British. 

(2)  Bye-  Laws  made  by  Collegia,  or  by  Corporate  bodies,  belong* 
{* *ljHe  to  the  same  class.  They  are  made  immediately  by  the  Cor- 
oroorpo-  porate  bodies  themselves,  but  owe  their  legal  validity  to  the 
rate  bodies.  anthority  of  the  sovereign. 

The  power  of  subordinate  legislation  granted  to  a  subor- 
dinate legislature,  is  conferred  by  the  sovereign  legislature 
expressly  or  tacitly. 

If  it  be  granted  or  admitted  by  written  or  oral  declaration, 
it  is  conferred  by  the  sovereign  expressly. 

The  sovereign  confers  it  tacitly,  by  any  conduct  (not  con- 
sisting in  such  declaration)  which  necessarily  supposes  that 
he  acknowledges  or  admits  it.  For  example,  if  he  enforce  a 
law  made  by  a  subordinate  legislature,  or  permit  his  Courts 
of  Justice  to  enforce  that  law,  his  positive  or  negative  conduct 
necessarily  supposes  that  he  acknowledges  a  power  of  legis- 
lation in  the  immediate  author  of  the  law. 

(3)  Laws  Of  laws  made  by  subordinate  legislatures  in  the  direct 
wa/ofdi-6  or  legislative  mode,  the  most  remarkable  are  those  which  are 
Son  by*1*"  ma<*e  ty  Courts  of  Justice,  not  in  their  judicial  capacity,  and 
Courts  of  in  the  way  of  decisions  on  special  eases,  but  by  a  power  of 
Justice.       proper  legi8lation  C0I1ferred  ^pon  them  expressly  or  tacitly 

by  the  supreme  legislature. 
(«)  Reffuia       Such  are  the  regulce  praxis  published  by  our  own  Courts 
{JuTotn      of  Justice,  which  are  distinguished  broadly  from  the  laws 
Courts.       established  by  the  same   Courts  in  the   indirect  mode  of 

judicial  decision. 
(b)  The  ar-       Such  also  were  the   arrets  riglementaires  of  the  French 
rH$  repk-    parlements ;  which  were  not  judicial  decisions  on  specific  or 
the  French  particular  cases,  but  general  laws  or  statutes,  promulged  by 
ParUmenu.  y^  pa^iff^^g  acting  as  subordinate  legislatures.    Their 

decisions  on  special  cases  were  not  only  different  in  their 
character,   but  bore   a  different  name;    arrets  jvdieiaires, 
which  is  equivalent  to  judgments  or  decisions. 
(c)The  Such  above  all  were  the  edicts  of  the  Roman  Praetors 

the°  Roman  forming  the  body  of  law  called  Jus  Proetorium.  The  manner 
Praetors.  jn  wnich  this  portion  of  the  Roman  Law  was  made,  and  the 
causes  of  its  being  made,  are  among  the  most  interesting 
phenomena  in  the  history  of  jurisprudence.  It  was  not 
made  in  the  way  of  decisions  in  particular  cases,  but  con- 
sisted of  general  laws,  made  and  promulged  in  the  way  of 
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direct  legislation;  by  virtue  of  a  power  assumed  at  first  by  Lot. 
the  Praetors,  with  the  acquiescence  of  the  supreme  legisla-  < — r— * 
turej  and  subsequently  confirmed  to  them  by  its  express 
recognition  and  authority.  Agreeably  to  their  application  of 
the  terms  written  and  unwritten  law,  corresponding  to  the 
distinction  which  I  am  now  illustrating,  jus  Prastorium  is 
invariably  classed  by  the  modern  Civilians  under  the  head  of 
unwritten  law.  For  though  such  rules  were  written  (in  the 
grammatical  sense  of  the  expression,  and  moreover  were  pro- 
mulged  or  published,  they  yet  proceeded  immediately  from 
subordinate  authors,  and  are  therefore  rightly  classed  under 
unwritten  law,  according  to  the  improper  sense  of  the  opposed 
epithets  written  and  unwritten  as  applied  to  law,  which  I  call 
their  juridical  sense. 

Another  species  of  laws  emanating  immediately  from  a  (4)  Laws 
subordinate  authority,  consists  of  laws  established  obliquely,  ™2£etfthe 
or  by  judicial  decisions:  namely,  by  the  decisions  of  subor-  judicial  de- 
dinate  tribunals:  for  laws,  as  has  already  been  observed,  are 
occasionally  made  in  this  oblique  manner  by  the  sovereign 
himself.     And  agreeably  to  their  application  of  the  terms 
written  and  unwritten  law  in  the  juridical  sense,  the  term 
unwritten  law  is  applied  by  the  same  modern  Civilians  to  the 
rules  of  judiciary  law  which  were  engendered  by  the  usus 
fori:  that  is  to  say,  which  were  immediately  created  by  the 
Praetors,  and  other  subordinate  judges,  as  directly  and  pro- 
perly exercising  their  judicial  functions. 

The  term  unwritten  law  in  the  same  meaning  is  applied  by  Laws  origi- 
the  same  Civilians  to  jus  moribus  constitutum,  and  jus  pruden-  cuSSm,11 
tibus  compositum,  that  is  to  say,  law  emanating  (or  supposed  *n&  ?n  the 
to  emanate)  from  opinions  emitted  by  respected,  but  merely  tfe^tirfots, 
private,  jurisconsults  in  responses,  in  commentaries,  or  in  j^^bwT 
systematic  treatises.     But  neither  laws  originating  in  cus-  from  other 
toms,  nor  laws  originating  in  the  private  opinions  of  juris-  reTpect  of 
consults  or  institutional  writers,   are    (properly  speaking)  JJ^ 
distinct  species  of  law  in  respect  of  their  sources. 

AcustojUr-as  such,  independently  of  legislative  sanction, 
m  not  a  law?  but  a  moral  rufel  When  it  has  been  embodied 
or  promulged  in  a  statute,  or  made  the  ground  of  a  judicial 
decision,  it  has  the  force  of  law;  but  then  it  is  statute  law 
built  on  an  anterior  custom,  or  law  established  by  a  judicial 
decision  of  which  anterior  custom  was  the  basis  or  principle. 
The  same  reasoning  applies  to  law  originating  in  the 
opinions  of  private  jurisconsults.  The  writings  and  opinions 
of  jurisconsults  are  often  causes  of  law  by  determining  acts 


source. 
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^-_ — *  of  Justice.    But  the  source  or  immediate  author  of  the  law 


is  the  legislator,  sovereign,  or  subordinate  who  legislates  in 
pursuance  of  their  opinions,  or  the  judge,  sovereign,  or  sub- 
ordinate whose  decisions  their  opinions  determine. 

There  are  certain  opinions  of  Roman  jurisconsults  to  which 
this  observation  does  not  apply,  if  we  give  credence  to  cer- 
tain statements  in  the  Digest  as  to  the  authority  conceded  to 
these  jurisconsults."  For,  assuming  that  these  jurisconsults 
had  the  authority  there  alleged  to  have  been  conceded  to 
them,  they  were  in  effect,  though  not  in  name,  judges  of  the 
law;  and  their  opinion  was  therefore  tantamount  to  a  judicial 
decision.  But  it  is  more  likely  that  the  responses  of  private 
jurisconsults  were  never  sources  of  law,  though  they  exerted 
upon  the  decisions  of  judges  that  influence  which  is  naturally 
exercised  by  known  and  expert  persons  over  persons  com- 
paratively ignorant  and  unskilful. 

The  great  influence  which  the  responsa  prudentium,  or 
opinions  of  private  jurisconsults,  naturally  exercised  in  the 
making  of  the  law,  is  manifest  from  this,  that  the  Pandects 
are  wholly  composed  of  excerpts  from  their  writings.  These 
writings  and  the  Imperial  Constitutions  had,  in  the  time  of 
Justinian,  entirely  superseded  all  the  other  sources  of  law, 
and  his  compilations,  the  Pandects  and  Code,  wholly  consist 
of  them.  Some  of  our  own  writers  have  exercised  the  same 
kind  of  influence :  Lord  Coke,  for  example,  whose  opinion, 
though  not  in  itself  a  source  of  law,  would  be  considered  as 
conclusive  evidence  of  the  law  as  it  existed  in  his  time.10  v 
(5)  Auto-  Another  species  of  laws  not  made  by  the  supreme  legis- 
nomfciawB.  iature,  are  laws  (if  such  they  can  be  called)  which  are 
established  by  private  persons,  and  to  which  the  supreme 
legislature  lends  its  sanction.  These  (in  truth)  are  nothing 
but  obligations  imposed  by  virtue  of  rights  which  the  legis- 
lator has  conferred.  For  example,  By  my  will  I  may  impose 
certain  conditions  upon  devisees  or  legatees.  By  virtue  of  a 
contract,  the  contracting  parties  impose  upon  one  another 
certain  obligations.  As  a  father  or  guardian,  I  may  prescribe 
to  my  child  or  ward  certain  conduct,  which  the  Courts  of 
Justice  will  compel  him  to  follow. 

"  Dig.  I.  2, 2,  §  47.      Inst.  L  2,  §  8.  partly  its  extreme  wealth  in  the  memory 

And  vide  post,  p.  562.  (assisted  by  reports)  of  judicial  prece* 

M  There  is  perhaps  no  modern  body  dent,  and  partly  its  extreme  poverty  in 

of  law  which  directly  owes  less  to  the  systematic  treatises.    But  indirectly  it 

cause  last  mentioned(namely  the  opinions  owes  much  to  this  cause,  as  will  be  found 

and  writings  of  private  lawyers)  than  insisted  on  by  the  author   in  Lecture 

the  English  law.    The  reason  of  this  is  XXX.  post,  pp.  663,  664.— R.  C.    - 
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I  mention  this  because  such  commands  are  styled  by  some 
modern  writers  tmtonontiee-gesetze,  which  is  equivalent  to  laws 
made  autonomically,  or  by  private  authority.  This,  however, 
is  incorrect,  because  a  private  person  cannot  be  the  author  of 
law;  though  he  may  be  a  party  to  a  transaction,  by  which 
transaction,  in  virtue  of  a  general  law  made  by  the  legis- 
lator, he  gives  certain  rights  and  creates  certain  obligations.81 

Having  stated  and  exemplified  the  distinction  between 
laws  made  directly  by  the  sovereign  and  laws  not  made  by 
him  directly,  although  existing  as  laws  by  his  express  or 
tacit  consent,  I  shall  next  re-state  the  distinction,  or  rather 
the  two  disparate  distinctions,  between  written  and  unwritten 
law,  and  then  proceed  to  state  various  distinctions  between 
laws,  partly  founded  on  the  difference  between  their  sources, 
and  partly  on  the  difference  between  the  modes  in  which 
they  originate  or  arise. 
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law:  written  and  UKWEITTBN — STATUTE  and  judiciary. 

Laws  are  distinguishable  not  only  by  the  difference  of  their 
sources,  or  immediate  authors :  They  also  originate  in  dif- 
ferent ways,  or  wear  different  forms  at  their  origin.     Laws 
emanating  from  a  common  source,  may  originate  in  different 
modes;  and  laws  which  originate  in  the  same  mode,  may 
emanate  immediately  from    different  authors  or  sources. 
For  example,  a  law,  whether  established  immediately  by  a 
monarch  or  sovereign  number,  or  immediately  by  a  subject 
individual  or  body,  may  either  be  established  directly,,  that  is, 
in  the  way  of  proper  legislation,  or  else  obliquely,  that  is,  in 
the  judicial  mode,  by  a  particular  decision  on  a  special  point 
orcgpe;    And  if  established  in  the  way  of  proper  legislation, 
it  may  be  promulged  either  in  writing  or  orally ;  whether  its 
immediate  author  be  sovereign  or  subordinate. 

Having  premised  these  remarks,  I  shall  now  re-state  the 
distinction,  or  rather  the  disparate  distinctions,  between  writ- 
ten and  unwritten  law.     In  one  of  these  distinctions  the 
.terms  are  taken  in  the  meaning  which  I  have  styled  their 

i       xor  the  more  complete  analysis  of  the  compound  nature  of  an  autonomic  law, 
*  »fer  to  ?ol.  i  p.  185,  and  note  there. 
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lect.      juridical  sense ;  in  the  other,  they  are  taken  in  the  meaning 
>.    ., '  -*  which  may  be  styled  their  grammatical  or  literal  sense.    The 
two  distinctions,  being  founded  on  different  properties  of  the 
subject  to  be  distinguished,  cross  at  innumerable  points. 
•  The  distinction  between  written  and  unwritten  law  {sensu 
juridico)  arose  with  the  modern  Civilians,  by  reasons  which  it 
would  be  too  long  to  state,  from  a  gross  misconstruction  of 
the  meaning  of  certain  passages  in  the  Digest.    In  this 
sense,  law  established  immediately  by  the  sovereign  iajus 
seriptum  or  written  law;  and  law  not  so  established  is  jus 
non  seriptum  or  unwritten  law ;  whether  established  direatty, 
that  is  in  the  legislative  mode,  or  established  obliquely,  that 
is  in  the  judicial  mode ;  whether  promulged  by  writing  or 
published  orally.    Whatever  be  its  origin,  it  is  written  law 
if  it  emanate  from  the  sovereign  immediately,  and  if  it  do 
not,  it  is  unwritten,  v 

This  distinction,  therefore,  is  founded  exclusively  on  dif- 
ference of  source.  In  spite  of  the  terms  written  and  unwritten, 
the  writing  or  not  writing  is  accidental  or  immaterial,  as 
will  abundantly  appear  on  consideration  of  the  examples 
already  given  in  the  foregoing  lecture. 
The  same         The  distinction  between  written  and  unwritten  law,  in  the 
distinction   juridical  meaning  of  the  terms,  is  also  denoted  in  the  writings 
improperly   of  the  same  Civilians,  by  the  opposed  epithets  promulged  and 
bytS"*     unpromulged.    Law  made  by  the  supreme  legislature  is  called 
tei™pn>-   promulged  law,  and  law  emanating  immediately  from  a  sub- 
unpro-        ordinate  source  is  called  unpromulged  law. 
muiged.  jjuj.  faq  terms  promulged  and  unpromulged,  as  thus  applied, 

are  not  less  misexpressive  than  written  and  unwritten  {sensu 
juridico). 

For,  first,  laws  established  immediately  by  sovereign 
authors  are  not  necessarily  promulged :  that  is,  published,  or 
made  known,  orally  or  in  writing,  for  the  information  and 
guidance  of  those  who  are  bound  to  obey  them. 

In  this  country,  a  Bill,  which  has  passed  the  two  Houses, 
is  a  statute,  or  becomes  obligatory,  from  the  moment  at  which 
it  receives  the  Royal  Assent.  The  concurrence  of  the  various 
members  which  compose  the  supreme  legislature  (as  that 
concurrence  is  completed  by  the  royal  assent)  is  the  only 
sign  given  to  the  subject  community.  No  promulgation  is 
requisite.  '  Because '  (as  Blackstone  remarks)  ( every  man  in 
England  is,  in  judgment  of  Law,  party  to  the  making  of  an  Act 
of  Parliament,  being  present  thereat  by  his  representatives.'  J 
It  is  true,  that  Acts  of  Parliament  are  printed,  and  jnay 
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be  had  by  those  who  choose  to  buy  them ;  bat  this  is  not      Lbct. 


promulgation ;  for,  before  an  Act  is  printed,  and  whether  it 
is  printed  or  not,  it  is  a  statute,  and  is  legally  binding.  If 
the  printing  were  a  promulgation,  in  the  proper  sense  of  the 
term,  it  would  be  a  necessary  consideration  precedent  to  the 
existence  of  the  law  as  binding  on  those  whom  it  concerns. 
The  printing  is,  in  this  case,  merely  intended  to  refresh  the 
memory  of  the  parties  whom  it  concerns ;  who,  being  all  of 
them  present  at  the  enactment  of  the  law,  were  then  and 
there  sufficiently  informed  of  its  existence  and  purport. 
Presence  by  ourselves  and  presence  by  our  representatives 
are  manifestly  the  same  thing ;  and  the  knowledge  so  ob- 
tained is  the  more  satisfactory  because  five-sixths  or  nine- 
tenths  of  us  have  no  representatives  whatever.82 

According  to  the  practice  which  obtained  under  the  Bo- 
man  Emperors,  their  general  or  edictal  Constitutions  were 
not  binding  until  they  were  published.  And,  hence,  it  pro- 
bably has  happened,  that  modern  Civilians  have  applied  the 
term  'promulged'  to  Laws  proceeding  immediately  from 
sovereign  authors.  But  the  rescripts  of  the  Emperors,  with 
others  of  their  special  constitutions,  were  exclusively  ad- 
dressed (for  the  most  part)  to  the  particular  or  determinate 
persons  whom  they  specifically  regarded.  And  yet,  through 
these  special  constitutions,  Law  was  established,  immediately 
by  those  sovereign  princes,  in  their  judicial  (or  legislative) 
capacity. 

And  {secondly)  9  as  Law  made  immediately  by  a  sovereign 
author  is  not  necessarily  promulged,  so  Law  may  be  pro- 
mulged  though  it  emanates  from  a  subordinate  source. 
Such,  for  example,  was  the  case  with  the  Law  or  Equity  of 
the  Praetors;  whose  Edicts  were  published  carefully  and 
conspicuously,  in  order  that  all,  whose  interests  they  might 
touch,  might  know  their  provisions  and  regulate  their  con- 
duct accordingly. 

And  here  I  may  remark  that  the  expression  promulgate 
kgem  had  not  originally  its  present  import. 

According  to  the  meaning  now  annexed  to  the  expression, 
'to  promulge  a  law,'  is  to  publish  a  law  already  made,  in 

0  The  aboye  paragraph  is  here  re-  was  partially  directed  against  the  sys~ 

stored  from  J.  8.  M.'s  Notes.  The  refer-  tern  which  existed  in  lieu  of  representa- 

*ue  to  Blackstone's  reason  which,  as  tion  {be/ore  the  Reform  Act  of  1832), 

*ta  passage  stood  in  the  last  edition,  I  think  it  is  rather  directed  against  the 

teemed  to  be  treated  with  an  unusual  reasoning  of  filackstone  in  defence  of  a 

**peet,  is  thns  shown  to  be  ironical,  legal  fiction. — R.  C. 
For  ftlth/wigh  it  is  possible  that  the  irony 
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Lbct.      order  thai  those  whom  it  binds  may  know  its  existence  and 
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v. — , — '  purport.  According  to  the  meaning  originally  annexed  to 
the  expression,  'to  promulge  a  law/  was* to  submit  a  jpro- 
j?o*e<Z  law  to  the  members  of  the  Legislature,  in  order  that 
they  might  know  its  contents  and  consider  the  expediency  of 
passing  it. 

Such  was  the  meaning  of  the  expression,  in  the  language 
of  Roman  Jurisprudence,  during  the  Commonwealth.    Under 
the  Emperors,  the  expression  acquired  the  sense  which  is 
now  universally  attached  to  it. 
Written  The  distinction  between  written  and  unwritten  law,  in  the 

Srittfk*  improper  or  juridical  sense,  or  between  promulged  and  un- 
£rtfcTdiih  promulged  law  in  the  same  improper  sense,  is  founded  on 
parauj'from  difference  of  source.     For  written  or  promulged  law  in  this 
tion  scm~  sense  is  law  emanating  directly  from  the  supreme  legislator : 
juridico.      unwritten  or  unpromulged  law  in  the  same  sense  is  law  made 
immediately  by  a  subordinate  authority.     But  the  distinc- 
tion between  written  and  unwritten  law,  taking  the  terms  in 
their  grammatical  meaning,  is  built  exclusively  upon  a  dif- 
ference in  the  mode  in  which  they  originate.     Written  law 
is  law  which  exists  in  writing  at  or  before  its  origin ;  un- 
written law  is  law  which  neither  exists  in  a  written  state 
previously,  nor  is  committed  to  writing  at  its  origin.     The 
distinction  between  written  and  unwritten  law  (in  the  juridical 
sense  of  the  terms),  and  the  distinction  between  written  and 
unwritten  law  (in  the  grammatical  sense  of  the  terms),  are 
therefore  disparate  and  cross  distinctions. 

According  to  the  distinction  in  the  grammatical  sense  of 
the  terms,  amy  law  (whether  it  be  statute  or  judiciary,  or 
,  whether  it  emanate  from  a  sovereign  or  a  subordinate  source) 
fa  written  law,  or  (jus  quod  scripto  venit)  if  it  be  written,  at 
the  time  of  its  origin,  by  the  authority  of  its  immediate 
maker.  If  it  be  not  so  written,  it  is  unwritten  law,  or  jus 
quod  sine  scripto  venit 

''  Such,  at  least,  is  the  only  distinction  between  written  and 
'  unwritten  law,  that  appears  to  be  known  to  the  Soman  law- 
yers. Lex,  Plebiscita,  Senatus-consulta,  Principum  Placita, 
are  ranked  by  Justinian  with  jus  scriptum9  not  because  they 
emanated  directly  from  the  sovereign  authority,  but  because 
they  existed  in  a  written  form  at  their  origin.  That  this 
was  the  ground  manifestly  appears,  because  the  praetorian 
edicts  and  the  responsa  prudentium  are  entitled  by  Justinian, 
jus  scriptum.  But  the  Praetorian  edicts  are  clearly  unwritten 
law  in  the  juridical  sense  of  the  term ;  and  the  responsa  pru- 
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dentium,  assuming  that  those  private  jurisconsults  were  pro-      Lbct. 

perly  authors  of  law,  are  necessarily  unwritten  law,  in'  the  * — , * 

juridical  meaning  of  the  expression.  ^ 

Customary  Law  is,  according  to  Justinian, /u*  non  scripturn. 
And  it  is  so  in  the  grammatical  sense ;  for,  assuming  that 
customary  law  obtains  as  positive  law  by  virtue  of  the  con- 
sensus utentium,  it  naturally  originates  sine  scripto. 

Law  originating  in  the  ususfori,  or  made  by  subordinate 
tribunals  through  judicial  decisions,  is  not  referred  by  Jus- 
tinian to  either  class. 

But  I  would  remark,  that  it  may  belong  to  either  class 
(taking  the  opposed  terms  in  their  grammatical  sense).  If 
the  decisions  of  the  tribunals  were  committed  to  writing  by 
authority  (in  the  manner  proposed  by  Lord  Bacon),83  law  es- 
tablished by  such  decisions  would  be  written  law.  If  they 
axe  not  committed  to  writing  (or  are  committed  to  writing 
by  private  and  unauthorised  reporters)  the  law  established  by 
them  is  unwritten. 

Our  old  Year-books,  if  they  had  been  regularly  kept  and 
preserved,  would  belong  to  the  class  of  unwritten  law,  since 
they  would  be  received  as  evidence  of  previously  existing 
law. 

In  modern  Europe,  or  in  some  countries  of  modern 
Europe,  the  so-called  jus  receptvm*4  is  deemed  written  Law, 
if  it  existed  in  writing  before  and  at  its  adoption.  It  is 
called  written  law,  though  not  written  as  received,  if  written 
when  adopted. 

An  example  is  afforded  by  those  phrases  in  the  old  French 
law :  Pays  de  droit  ecrit  and  Pays  de  coutumes.  Pays  de  droit 
Serit  meant  those  parts  of  France  where  the  Roman  law  pre- 
vailed. It  was  written  law  in  the  literal  or  grammatical 
sense,  but  not  in  the  other  sense.  It  was  not  law  made  and 
published  by  the  supreme  legislator :  for  it  obtained  'not  by 
his  direct  enactment,  but  by  his  tacit  consent,  having  been 
established  in  those  countries  before  they  were  conquered  by 
the  Franks.    But  it  was  written  law  in  the  sense  which  I 

s  Or  as  now  practised  by  the  Judicial  M  Jub  receplum:  With  respect  to  this, 
Committee  of  the  Privy  Council ;  where  Law  has  sometimes  been  supposed  to 
the  judgment,  in  cases  of  importance,  obtain  independently  of  sovereign  au- 
la jointly  considered  and  committed  to  thority. 

writing  before  being  delivered ;  an  ad-  ».             .     f  Foreign  positive   Law, 

mumble  method  considering  the  quasi-  .   , .    j 7       <                   or 

Initiative  character  attaching  to  judg-  M8mo,lea  on     ^International  Morality, 

ments  by  an  appellate  tribunal  of  the  The  term    'jus  receptum'  has  even 

last  resort—  B.  C.  been  extended  to  customary  law. 
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have  called  the  grammatical  sense,  for  it  already  existed  in 
writing  when  it  was  adopted  by  the  French  Courts. 

The  distinction  between  written  and  unwritten  Law  (as 
written  law  drawn  by  modern  Civilian^)  has  been  adopted  by  Sir  Matthew 
Hale  in  his  history  of  the  Common  Law,  and  imported  by 
Sir  William  Blackstone  into  his  Commentaries.  By  these 
writers  on  English  Law,  the  terms  'written  law'  and  'un- 
written law '  are  apparently  taken  in  their  juridical  meanings. 
They  both  of  them  restrict  the  expression  leges  scriptm,  or 
the  written  laws  of  this  kingdom,  to  '  statutes,  acts,  or  edicts, 
made  by  the  King's  majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
parliament  assembled.9  General  and  particular  customs, 
together  with  laws  established  by  the  practice  or  usage  of 
Courts,  they  refer  to  the  leges  non  scriptce,  or  unwritten  law. 
Their  con-  It  must,  however,  be  remarked  that  they  seem  to  confound 
the  distinction  sensu  juridico  and  the  distinction  sensu  gram- 
matico ;  and,  by  consequence,  to  arrive  at  a  division  of  law 
which  is  incomplete  and  perplexed. 

Speaking  of  the  unwritten  Law,  Blackstone  says,  '  I  style 
these  parts  of  our  Law  leges  nonscriptw,  because  their  original 
institution  and  authority  are  not  set  down  in  writing,  as  Acts 
of  Parliament  are,  but  they  receive  their  binding  power,  and 
the  force  of  laws,  by  long  and  immemorial  usage,  and  by 
their  universal  reception  throughout  the  kingdom.9 

Now  (according  to  this)  the  division  of  Blackstone  and 
Hale  stands  thus. 

Acts  of  the  supreme  Legislature  are  leges  scriptce :  (Whe- 
ther as  made  immediately  by  the  supreme  Legislature,  or  as 
set  down  in  writing  by  the  authority  of  the  makers,  does 
not  distinctly  appear). 

But  any  law  (not  created  immediately  by  the  supreme 
Legislature)  is  non  scriptum :  Provided,  that  is,  that  its  ori- 
ginal institution  be  not  set  down  in  writing. 

Now  (according  to  this  division  in  which  the  two  distinc- 
tions are  manifestly  confounded)  what  becomes  of  laws  made 
immediately  by  subordinate  Legislatures  ?  as,  for  instance, 
by  the  Irish  or  Colonial  Legislatures,  or  by  Courts  of  Justice 
(making  rules  of  practice)  9  These  are  set  down  in  writing 
by  their  immediate  authors,  and  are  not  created  immediately 
by  the  supreme  Legislature.  Consequently,  they  cannot  be 
brought  under  either  member  of  the  division  as  it  has  been 
conceived  by  Blackstone  and  Hale. 
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And  what  would  be  the  class  of  the  judiciary  law  recorded      Lrct. 
in  the  Year-books  P    Or  what  would  be  the  class  of  the  law  > — , — + 
recorded  in  any  of  the  reports,  in  case  Lord  Bacon's  sugges- 
tion had  met  with  the  attention  due  to  it ;  and  the  decisions 
of  every  tribunal  had  been  recorded  by  authorised  reporters? 

It  may  be  here  observed  that  the  terms  themselves,  written 
and  unwritten  law,  are  foreign  to  the  language  of  English 
law,  though  found  in  Bracton  (who  evidently  borrowed  them 
from  the  Boman  lawyers),  and  in  Hale  and  Blackstone  sub- 
sequently. The  terms  proper  to  the  English  law  are  not 
mitten  and  unwritten  law,  but  statute  law  and  common  law ; 
a  classification  which  also  seems'  to  exclude  the  laws  made  in 
the  direct  or  legislative  mode  by  subordinate  legislation.** 

The  distinction  between  law  established  directly  and  law  Distinction 
obtaining  obliquely,  depends  not  on  a    difference  in  the  laVoSab- 
sources  from  whence  the  law  emanates,  but  on  a  difference^*®** in 
in  the  modes  in  which  it  originates,  j  When  the  law  or  ride  \&Jegisia- 
is  established  directly,  the  proper  purpose  of  its  immediate  a^i  i™^6 
author  or  authors  is  the  establishment  of  a  law  or  rule.  °^n|?f 
When  the  law  or  rule  is  introduced  obliquely,  the  proper 
purpose  of  its  immediate  author  or  authors  is  the  decision 

•  The  following  passage  in  Glanville's  eis  qui  hujusmodi  vulgaritate  minus  sunt 

Preface  is  worth  citing  here,  both  for  his  exercitati.' 

use  of  the  term  scriptum  as  applied  to        Bracton  borrows  part  of  this  passage, 

law,    and  also  for  the  light  which   it  but,  missing  the  fine  irony  of  the  refer- 

throws  upon  the  early  growth  of  the  ence  to  the    doctrine  of   the    Boman 

common  law  of  England.      He  says :  lawyers  and  the  elegance  of  the  argu- 

'  Leges  namque  Anglicnnas,  licet  non  ment  a  fortiori,  has  reduced  it  to  what 

Bcriptas,    leges  appellari    non   videtur  our   author   might  well  call  'jargon.1 

absurdum  (cum  hoc  ipsum  lex  sit,  quod  Bracton  says :  '  Sed  absurdum  non  erit 

principi  placet,  et  legis  habet  vigorem),  leges  Anglicanas  (licet  non  scriptas)  leges 

eas  scilicet,  quae  super  dubiis  in  consilio  appellare,   cum  legis  yigorem  habeat, 

definiendis,  procerum  quidem  consilio,  quicquid  de  consilio    et   de    consensu 

et  principis  accedente  authoritate  constat  magnatum,  et  reipublicae  communi  spon- 

ease  promulgatis.    Si  enim  ob  scripture  sione,  authoritate  regis  sire  principis 

aolummodo  defectum  leges  minime  cen-  precedent©,  juste  fuerit  defimtum    et 

Mrentur,  majoris  (procul  dubio)  authori-  approbatum.' 

tatis  robur  ipsis  legibus  yideretur  ac-        By  Glanville  following  the  Roman 

oommodare  scriptura,  quam  vel  decer-  lawyers,  scriptum  as  applied  to  jus  is 

nentis    equitas,    vel   ratio    statuentis.  understood  in  its  literal  sense.      His 

Leges  autem  et  jura  regni  scripto  univer-  argument  is,  '  If  under  the  Roman  sys- 

saliter     concludi    nostris    temporibus  tern  the  pleasure  of  the  Frinceps  was 

omnino   quidem    impossibUe  est :  cum  law,  much  more  rationally  may  we  call 

propter  scribentium  ignorantiam,  turn  that  law    which  though  unwritten  is 

propter  earum  multitudinem  confusam :  known  to  have  been  the  sentence  of  the 

verum  sunt  quedam  in  Curia  goneralia,  Great  Couucil,  with  the  authority  of  the 

et  frequenting  usitata,  que  scripto  com-  King  to  boot,  given  after  solemn  delibe- 

mendare    non    mini   videtur  presump-  ration  upon  doubtful  questions  referred 

tuosum,  sed  et  plerisque  perutile,  et  ad  to  their  determination.'    To  reduce  into 

adjuvandam  memoriam  admodum  neces-  writing  the  laws  thus  floating  in  the 

sarium.      Harum     itaque     particulam  cognisance  and  memory  of  those  conver- 

quandam    in  scripta   redigere  decrevi,  sant  with  the  practice  of  the  Curia  is 

stilo  yulgari  et  verbis  cunalibus  utens  the  task  humbly  undertaken  by  that 

ex  industria  ad  notitiam  comparandam  great  lawyer. — B.  C. 
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xxS  °^  a  sPec^c  ca8e  or  °^  a  specific  point  or  question^  Although. 
»-  »  ■  *  this  specific  case  is  decided  by  a  new  rule,  the  proper  pur- 
pose of  the  judge  is  not  the  introduction  of  that  rule,  but 
the  decision  of  the  specific  case  to  which  the  rule  is  applied, 
and  so,  speaking  generally,  the  shew  of  legislation  is  avoided. 
Generally  the  new  rule  is  not  introduced  professedly,  but  the 
existing  law  is  professedly  ascertained  by  interpretation  or 
construction,  or  by  a  process  which  I  shall  hereafter  describe 
analogous  to  interpretation  or  construction;  and  is  then  pro- 
fessedly applied  to  the  case  or  question  which  awaits  decision. 
If  the  new  rule  obtains  as  law  thereafter,  it  does  not  obtain 
directly,  but  because  the  decision  passes  into  a  precedent : 
that  is  to  say,  is  considered  as  evidence  of  the  previous  state 
of  the  law ;  and  the  new  rule,  thus  disguised  under  the  garb 
of  an  old  one,  is  applied  as  law  to  new  cases. 

Now,  whether  established  directly  or  obliquely,  a  law  or 
rule  may  emanate  either  from  the  sovereign  or  from  an  in- 
ferior or  subordinate  source.  The  judicial  power,  like  all 
other  power,  resides  in  the  sovereign,  although  in  most  of 
the  governments  of  modern  Europe  it  is  committed  by  the 
sovereign  to  subject  or  subordinate  tribunals.  In  the  Roman 
Empire,  where  judicial  powers  were  occasionally  exercised 
by  the  sovereign  in  person,  the  sovereign  might  legislate 
either  directly  or  obliquely.  According  to  the  expression  of 
Thibaut,  in  his  admirable  work  on  interpretation,  he  either 
legislated  gesetzgebend ;  that  is,  professedly  legislating;  or 
richtend,  professedly  judging.  The  same  observation  applies 
to  the  subordinate  judge.  When  he  is  expressly  or  tacitly 
entrusted  with  powers  of  direct  legislation,  his  laws  are  es- 
tablished in  the  legislative  manner:  otherwise  they  are 
established  in  the  way  of  judicial  decisions  on  specific  ques- 
tions or  cases.  This  distinction  therefore  is  founded  on  a 
difference  in  the  mode  in  which  laws  originate,  not  in  the 
source  from  which  they  flow. 

As  no  short  names  are  afforded  by  established  language,  I 
shall  indicate  the  distinction  in  question  by  periphrasis  or 
circumlocution. 

For  example :  Law  belonging  to  cne  of  the  kinds  in  ques- 
tion, I  shall  style,  '  Law  established  directly ; '  '  Law  esta- 
blished in  the  legislative  manner ;  *  or  '  Law  established  in 
the  way  of  proper  legislation : '  That  is  to  say,  established 
immediately  by  the  sovereign,  or  by  any  subordinate  author, 
as  properly  exercising  legislative,  and  not  judicial  functions, 
(As  gesetzgebend,  and  not  as  richtend.) 
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Laws  belonging  to  the  opposite  kind,  I  shall  style, c Law  l*ct. 
introduced  and  obtaining  obliquely;9  'Law  established  or  *-  ,  -^ 
introduced  in  the  judicial  mode ;'  or  c  Law  established  or  in- 
troduced in  the  way  of  judicial  legislation :'  That  is  to  say, 
introduced  immediately  by  the  sovereign,  or  by  any  subor- 
dinate author,  as  properly  exercising  judicial,  and  not  legis- 
lative functions.     (As  richtend,  and  not  as  gesetzgebend.) 

Law  of  this  latter  kind  for  rather,  perhaps,  a  certain  sort 
of  it)  has  been  styled  by  Mr.  Bentham  '  Judge-made  law : ' — 
a  term  pithy  and  homely,  and  which  I  therefore  love,  but 
which  nevertheless  I  am  constrained  to  reject. 

For,  first,  it  does,  in  some  sort,  smack  or  savour  of  dis- 
respect.    And,  as  I  cannot  concur  with  Mr.  Bentham,  in  his 
sweeping  dislike  of  law  made  by  judges,  I  cannot  consent  to     , 
mark  or  brand  it  with  a  name  importing  irreverence. 

Secondly,  it  tends  to  confound  the  sources,  from  which  law 
immediately  proceeds,  with  the  modes  in  which  it  originates. 
The  term  '  Judge-made  law '  would  seem  to  denote  law  made 
by  subject  judges,  as  opposed  to  law  made  by  the  sovereign 
Legislature.  At  least,  it  would  seem  to  denote  law  made  by 
subject  judges  as  exercising  their  judicial  functions',  which 
(I  believe)  is  the  sense  annexed  to  the  expression  by  Mr. 
Bentham. 

Now  (as  I  shall  endeavour  to  shew  in  a  future  Lecture) 
the  important  difference  is  the  difference  of  modes,  and  not 
the  difference  of  sources.  Provided  it  be  made  in  the  direct' 
or  in  the  legislative  manner,  law,  established  immediately 
by  subject  judges,  is  just  as  good  as  law  emanating  imme- 
diately from  the  sovereign. 

Nay,  judges  legislating  avowedly  in  the  manner  of  the 
Soman  Praetors,  might  do  the  business  better  than  any  of  the 
sovereign  Legislatures  which  have  yet  existed  in  the  world. 

I  would  briefly  remark,  in  conclusion,  that  every  possible 
law,  or  rule  of  law,  is,  on  the  one  hand,  statute  or  judiciary 
law,  and,  on  the  other  hand,  written  or  unwritten  law  (in  the 
juridical  meanings  of  the  terms) :  Or,  in  other  words,  that 
it  emanates,  in  the  way  of  direct,  or  of  judicial  legislation, 
from  a  sovereign  or  subordinate  source. 
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Lect.      In  my  last  two  Lectures  I  endeavoured  to  explain  or  indicate 
X3LX  .  the  respective  natures  and  the  mutual  relations,  of  the  three 
Recapituia    disparate  distinctions  which  I  will  now  enumerate : 

1st.  The  distinction  between  written  or  promulged  law 
and  unwritten  or  unpromulged  law,  in  those  improper  senses, 
annexed  to  the  opposed  epithets,  which  are  styled  their  juri- 
dical senses :  or,  between  law  proceeding  immediately  from 
a  sovereign  or  supreme  maker,  and  law  proceeding  imme- 
diately from  a  subject  or  subordinate  maker  (with  the 
authority  of  a  sovereign  or  supreme). 

2ndly.  The  distinction  between  written  law  and  un- 
written law,  in  those  more  proper  senses,  annexed  to  the 
opposed  epithets,  which  are  styled  their  grammatical  or  lite- 
ral senses. 

Srdly.  The  more  important  distinction,  between  law  esta- 
blished directly,  and  law  established  obliquely ;  or  between 
law  established  in  the  legislative  manner,  or  in  the  way  of 
<  proper  legislation,  and  law  established  or  introduced  in  the 
judicial  mode,  or  by  way  of  judicial  legislation :  or  between 
law  established  by  its  immediate  author,  as  directly  and  pro- 
perly exercising  legislative  functions,  and  law  established  or 
introduced  by  its  immediate  author,  as  properly  exercising 
judicial  functions. 

I  also  stated  and  examined  the  distinction  between  written 
and  unwritten  law,  which  is  made  by  Sir  Matthew  Hale  and 
Sir  William  Blackstone;  who  apparently  intend  the  dis- 
tinction between  written  and  unwritten  law,  in  the  juridical 
meanings  of  the  terms ;  but  who  seem  to  blend  and  confound 
this  last-mentioned  distinction  with  the  utterly  disparate 
distinction  between  written  and  unwritten  law,  in  the  gram- 
matical senses  of  the  expressions. 

Having  briefly  recalled  to  your  recollection  these  dis- 
tinctions, I  will  now  suggest  the  subjects  of  the  present 
lecture. 
Supposed     /   Every  Positive  Law,  obtaining  in  any  community,  is  a 
JoBitfvc       creature  of  the  Sovereign  or  State :  having  been  established 

law 
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immediately  by  the  monarch  or  supreme  body,  as  exercising      Lect. 
legislative  or  judicial  functions :  or  having  been  established 
immediately  by  a  subject  individual  or  body,  as  exercising 
rights  or  powers  of  direct  or  judicial  legislation,  which  the 
monarch  or  supreme  body  had  expressly  or  tacitly  conferred.  \ 

But  though  every  positive  law  exists  as  positive  law  through 
the  position  or  institution  given  to  it  by  a  sovereign  govern- 
ment, it  is  supposed  by  a  multitude  of  writers  on  general 
and  particular  jurisprudence,  that  there  are  positive  laws 
which  exist  as.  positive  laws,  independently  of  a  sovereign 
authority. 

The  kinds  of  positive  law  to  which  this  independent 
existence  is  the  most  frequently  attributed,  are  the  follow* 
ing: 

1°  Customary  law:  or,  the  positive  law  which  is  made  by 
its  immediate  authors  on  customs  or  mores : — 

2°  The  positive  law  which  is  made  by  its  immediate  authors 
on  opinions  and  practices  of  private  lawyers  :— 

3°  The  law,  which,  as  forming  a  part  (or  as  deemed  to 
form  a  part)  of  every  system  or  body  of  positive  law,  is  styled 
natural  or  universal. 

To  show  the  falsity  of  the  supposition  in  question,  through 
a  brief  examination  of  the  natures  of  these  three  kinds  of 
law,  is  the  main  object  of  the  present  lecture.  The  nature 
of  customary  law,  of  law  formed  on  opinions  of  private  lawyers, 
and  of  natural  law  (as  a  kind  of  positive  law),  are  therefore 
its  principal  subject*:  And  to  these  subjects  I  will  now 
address  myself  in  the  order  in  which  I  have  announced 
them. 

The  laws  or  rules  styled  customary  may  be  divided  into  Cu*tomaiy 
two  classes: — Those  which  are  enforced  by  the  tribunals,  joriou^and 
without  proof  of  their  existence ;  and  those  which  must  be  needing 
proved,  before  the  tribunals  will  enforce  them. 

Laws  or  rules  of  the  former  class,  are  styled  notorious. 
Or  it  is  said  that  the  tribunals  take  judicial  notice  of  them ; 
or  that  the  tribunals  are  conscious  judicially  of  their  exist- 
ence. 

The  division  which  I  have  now  stated,  must  not  be  con- 
founded with  the  division  of  laws  into  general  and  particular. 
General  Laws  or  Eules  (or  as  they  are  sometimes  styled 
Common  Laws  or  Rules)  obtain  throughout  the  territory  of 
the  given  independent  society.  Particular  Laws  or  Rules 
obtain  in  districts  or  places,  which  are  portions  of  that 
territory. 
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This  division  and  the  former  division,  are  disparate  or 
cross  divisions. 

For,  first;  Many  particular  laws  (or  many  of  the  laws 
which  are  restricted  to  districts  or  places)  are  not  customary, 
but  statute  laws.  And  (secondly)  many  laws  which  are  at 
once  particular  and  customary,  are  noticed  judicially  by  the 
tribunals.  Such,  for  instance,  are  the  particular  laws,  styled 
the  custom  of  gavelkind,  which  are  restricted  to  a  certain 
region  of  our  own  country. 

It  is  remarkable  that  the  Civil  and  Canon  Laws  (as  obtain- 
ing in  England)  are  ranked  by  Biackstone  and  Hale  with 
particular  customary  laws.  Inasmuch  as  they  are  not  re- 
stricted to  districts  or  places,  but  obtain  as  Law  throughout 
the  kingdom,  it  is  clear  that  they  are  general,  and  not  par- 
ticular (taking  the  terms  in  the  meaning  which  I  have  just 
stated).  If  they  are  particular,  because  they  are  only  appli- 
cable to  particular  matters  or  subjects  (as  marriage,  testa- 
ments, and  so  on),  it  follows  that  every  law  is  a  particular 
law.  For  no  one  law  regards  all  the  subjects  about  which 
the  aggregate  of  Laws  is  conversant.  If  they  are  particular, 
because  they  are  enforced  by  particular  or  peculiar  Courts, 
so  is  Equity  particular,  and  so  are  certain  of  the  Rules 
enforced  by  the  General  Courts  of  Common  Law.  Each  of 
these  Courts  has  rules  peculiar  to  itself:  the  practice  of  the 
Exchequer,  and  of  the  Common  Pleas,  varying  from  one 
another,  and  from  the  practice  of  the  King's  Bench. 

The  truth  is,  that  the  Canon  and  Civil  Laws  (as  obtaining 
in  England)  are  what  would  be  styled  by  the  Roman  Jurists 
'singular:'  that  is  to  say,  not  singular,  as  applying  exclu- 
sively to  peculiar  subjects,  or  as  obtaining  in  districts  or 
places,  but  as  not  harmonising  or  being  homogeneous  with 
the  great  bulk  of  the  system. 

This  want  of  harmony  or  consistency  with  the  great  bulk 
of  the  system,  the  Roman  Lawyers  denote  by  a  very  odd 
expression:  * inelegantia  juris.'9*  Now  the  Canon  and  Civil 
Laws  (as  they  obtain  in  England)  may  be  singular  or  inele- 
gant, but  they  are  not  less  portions  of  the  general  law  of  the 
land  than  Common  Law  or  Equity. 

The  division  of  laws  into  general  and  particular,  I  shall  con- 
sider in  a  future  Lecture.  With  reference  to  my  present 
purpose,  a  particular  customary  law  is  not  distinguishable 
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from  a  general,  provided  it  belong  to  that  class  of  customary  h^sPi^^L  5 1 
laws  of  which  the  tribunals  are  judicially  conscious  or  in-  v-    ,    -- 
formed,  and  which  they  will  enforce  without  proof  of  their 
existence. 

I  shall  now  advert  to  general  customary  laws,  and  to  those 
particular  customary  laws  which  tribunals  will  enforce  with- 
out proof  of  their  existence.  Those  particular  customary 
laws  of  which  the  tribunals  are  not  judicially  informed,  I 
shall  consider  afterwards.  For  to  them,  many  of  the  remarks 
'  immediately  following  will  not  apply. 

Independently  of  the  position  or  establishment  which  it  a  cnstom 
may  receive  from  the  sovereign,  the  rule  which  a  Custom  m<$J$rr!je 
implies  (or  in  the  observance  of  which  a  custom  consists)  ^J.C{J" 
derives  the  whole  of  its  obligatory  force  from  those  concurring  the  tri- y 
sentiments  which  are  styled  public  opinion.     Independently  bunal8* 
of  the  position  or  establishment  which  it  may  receive  from 
the  sovereign,  it  is  merely  a  rule  morally  sanctioned,  or  axule 
of  positivejor  actual)  moralHyT    It  is,  properly,  jus  moribus 
constitutum.     It  properly  obtains  as  a  rule  through  the  con- 
sensus utentium ;  its  only  source  or  its  only  authors,  are  those 
who  observe  it  spontaneously,  or  without  compulsion  by 
the  state. 

Now  a  merely  moral,  or  merely  customary  rule,  may  take  when 
the    quality  of   a    legal  rule  in  two  ways : — it    may  be  ^{^"fj 
adopted  by  a  sovereign  or   subordinate    legislature,   and  Uwena- 
turned  into  a  law  in  the  direct  mode ;  or  it  may  be  taken  as  the^™™ 
the  ground  of  a  judicial  decision,  which  afterwards  obtains  "*&> or 
as  a  precedent^  and  in  this  case  it  is  converted  into  a  law  subordinate 

ie  judicial  fashion.     In  whichever  of  these  ways  it  l^d^' 
becomes  a  legal  rule,  the  law  into  which  it  is  turned  emanates 
from  the  sovereign  or  subordinate  legislature  or  judge,  who 
transmutes  the  moral  or  imperfect  rule  into  a  legal  or  per- 
fect one. 

On  the  first  of  these  suppositions,  the  legal  rule,  which  is 
derived  from  the  customary,  is  Statute  Law:  and  it  is 
styled  statute,  and  not  customary  law,  although  it  is  made, 
by  its  immediate  author,  on  a  pre-existing  custom.  For 
since  he  utters  it,  openly  and  professedly,  as  and  for  a  posi- 
tive law,  no  one  confounds  the  source  of  the  positive  law  itself 
with  the  source  of  the  customary  rule  on  which  it  is  shaped 
by  the  legislator. 

On  the  second  of  these  suppositions,  the  legal  rule  which 
is  derived  from  the  customary,  is  a  rule  of  judiciary  law. 
But  though,  as  a  rule  of  judiciary  law,  it  is  not  less  positive 
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law  than  it  would  be  if  it  were  a  statute,  it  often  is  deemed 
law  emanating  from  custom,  or  jvsmoribus  comtitutum.  For 
since  the  judicial  legislator  is  properly  acting  judicially,  and 
therefore  abstains  naturally  from  the  shew  of  legislation,  he 
apparently  applies  a  pre-azistmg  ride,  instead  of  making  and 
applying  a  new  rule.  And  as  the  pre-existing  rule  which  he 
appears  to  apply  is  apparently  the  customary  rule  on  which 
he  shapes  the  positive,  the  source  of  that  customary  rule,  and 
the  source  of  the  positive  law  which  he  virtually  establishes, 
are  not  unfrequently  confounded. 

Whether  the  moral  rule  be  converted  into  judiciary  or  into 
statute  law,  it  emanates  as  law  from  the  legislator,  who 
grounds  a  statute  upon  it,  or  from  the  judge,  who  assumes 
it  as  the  basis  of  a  judicial  decision.  The  source  or  fans  of 
the  legal  rule,  is  not  consensus  u&entvum,  although  it  retains 
the  name  of  customary  law,  when  clothed  with  the  legal 
sanction  in  the  judicial  mode. 

Those  who  maintain  that  it  existed  as  law  before  it  w&s 
enforced  by  the  legal  sanction,  or  that  it  was  established  as 
law  consensu  utentium,  confound  law  with  positive  morality, 
and  run  into  numberless  inconsistencies  which  they  cannot 
possibly  avoid.  They  are  obliged  to  admit  that  its  continuance 
as  law  depends  on  the  sovereign  pleasure ;  although  if  it 
existed  as  law  independently  of  the  will  of  the  sovereign,  no 
one  could  abrogate  it,  except  its  authors. 

Taking  the  term  '  source '  in  a  loose  signification,  Customs 
may  be  styled  sources  of  laws.  For  the  existence  of  a  custom, 
with  the  general  opinion  in  favour  of  it,  is  the  cause  or  occa- 
sion, or  is  one  of  the  causes  or  occasions,  of  that  legal  rule 
which  is  moulded  or  fashioned  upon  it.  But  taking  the 
term  '  source '  in  the  same  loose  signification,  the  causes  of 
the  custom  from  which  the  law  emerges  are  also  a  source  or 
fountain  of  the  law  itself:  And,  generally,  any  cause  of  any 
law  must  be  ranked  with  its  sources  or  fountains. 

Accordingly,  certain  writers  (as  I  shall  shew  hereafter, 
when  I  come  to  Natural  Law)  have  ranked  experience  and 
reason,  together  with  the  external  circumstances  wherein 
mankind  are  placed,  amongst  the  sources  of  the  laws  where- 
by  mankind  are  governed. 

A  happier  reductio  ad  dbmrdum  of  the  position  maintained 
by  those  writers  could  hardly  be  devised. 

AuctorUas  Prudentiwn,  Authority  of  Conveyancers,  etc.,  are 
in  the  same  predicament  as  Customary  Law.    So  of  Practices 
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of  Lawyers,  etc.  But  if  by  '  source '  be  meant  the  legislative  !*<*. 
authority  from  which  law  proceeds,  they  are  not  sources  ^ — ,— - 
although  they  are  causes.  If  yon  like,  yon  may  indeed  ex- 
tend the  word  '  sources '  to  these,  but  then  yon  ought  also  to 
extend  it  to  any  cause  whatever  which  leads  to  the  establish- 
ment of  Law :  e.  g. :  Seasons  assigned  in  debate ;  the  par- 
ticular incidents  which  have  occasioned  certain  laws,  etc. ; 
any  circumstance,  in  short,  which  determined  the  Legislator 
or  Judge  to  create  the  rule.  As  I  have  already  endea- 
voured to  shew,  there  can  be  no  law  without  a  legislative 
act ;  and  for  the  sake  of  distinctness  I  should  wish  to  limit 
the  word  '  sources '  to  the  legislative  power  by  which  Law  is 
established ;  and  to  designate  the  causes  which  lead  to  its 
establishment  by  the  word '  causes/  or  by  some  equivalent 
expression. 

That  a  custom  becomes  law,  only  when  enforced  by  the  Generation 
political  sanction,  was  clearly  perceived  by  Cicero,  and  stated  ar^L^ 
by  him  with  more  of  precision  than  is  commonly  met  with  in  P*  Cicero, 
his  writings.    If  we  reject  the  talk  about  nature,  and  allow 
for  his  habit  or  trick  of  sacrificing  precision  to  euphony,  we 
Bhall  find,  in  the  following  passage,  a  correct  statement  of 
the  origin  of  customary  law.     '  Justitra  initium  est  a  natur& 
profectum.     Deinde  qusedam  m  consuetudinem  ex  utilitatis 
ratione  venerunt.    Postea  res,  et  a  natur&  profectas,  et  a 
consuetudine  probatas,  legum  metns  et  religio  sanxit.' 

Law  styled  customary,  then,  is  not  to  be  considered  a 
distinct  kind  of  law.  It  is  nothing  but  judiciary  law  founded 
on  an  anterior  custom.  As  merely  customary  law  (in  the 
loose  and  improper  sense  of  the  term  law),  or  rather  as  merely 
positive  morality,  it  comes  immediately  from  the  subject 
members  of  the  community  by  whom  it  was  observed  spon- 
taneously or  without  compulsion  by  the  State ;  but  as  positive 
law,  it  comes  immediately  from  the  sovereign  or  subordinate 
judges  who  transmute  the  moral  und  imperfect  into  legal  and 
perfect  rules. 

But  though  this  account  of  the  matter  is  palpably  true,  it  Hypothesis 
is  commonly  supposed  by  writers  on  jurisprudence  (Roman,  stone,  etc. 
English,  German,  and  others)  that  law  shaped  upon  customs  jj£ut  Cua 
obtains  as  positive  law,  independently  of  the  sanction  ad-  Law. 
jected  to  the  customs  by  the  State.    It  is  supposed  for 
example  by  Hale  and  Blackstone  (and  by  other  writers  on 
English  jurisprudence)  that  all  the  judiciary  law  administered 
by  the  Common  Law  Courts  (excepting  the  judiciary  law 
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yyy  which  titty  ^iave  made  upon  statutes)  is  customary  law :  and 
< — 1 — '  that  since  this  customary  law  exists  as  positive  law  by  force 
of  immemorial  usage,  the  decisions  of  those  Courts  have  not 
created,  but  have  merely  expounded  or  declared  it. 

The  following  are  a  few  specimens  of  the  numerous  ab- 
surdities and  inconsistencies  with  which  this  hypothesis  is 
pregnant. 

All  the  customs  immemorially  current  in  the  nation  are 
not  legally  binding.  But  all  these  customs  would  be  legally 
binding,  if  the  positive  laws,  which  have  been  made  upon 
some  of  them,  obtained  as  positive  laws  by  force  of  imme- 
morial usage. 

Positive  law  made  upon  custom  is  often  abolished  by  Par- 
liament or  by  judicial  decisions.  But  supposing  it  existed  as 
positive  law  by  virtue  of  the  consensus  utentiwm,  it  could  not 
be  abolished,  conformably  to  that  supposition,  without  the 
consent  and  authority  of  these  its  imaginary  founders. 

According  to  the  hypothesis  in  question,  customary  laws 
are  not  positive  laws  until  their  existence  as  such  is  declared 
to  the  people  by  decisions  of  the  Common  Law  Courts.  But 
if  they  existed  as  positive  laws,  because  the  people  had  observed 
them  as  merely  customary  rules,  such  decisions  would  not 
be  necessary  preliminaries  to  their  existence  in  the  former 
character ;  since  the  people  would  know  their  existence  as 
positive  laws,  without  the  testimony  of  the  judges. 

If  all  our  customary  laws  have  obtained  from  time  imme- 
morial, all  of  them  <may  have  obtained  from  the  very  begin- 
ning of  the  community.  But  many  of  the  subjects  about 
which  these  laws  are  conversant,  (as,  for  example,  bills  of 
exchange,)  had  no  existence  till  times  comparatively  recent. 
The  imaginary  authors,  therefore,  of  these  immemorial  laws, 
legislated  with  a  spirit  of  prophecy,  and  on  matters  which 
could  not  have  concerned  them. 

There  is  much  of  the  judiciary  law,  administered  by  the 
Common  Law  Courts,  which  has  not  been  formed  upon  im- 
memorial custom,  or  upon  any  custom :  much  of  it  having 
been  made  in  recent  times,  on  customs  of  recent  origin ;  and 
much  of  it  having  been  derived  by  its  authors,  the  Judges, 
from  their  own  conceptions  of  public  policy  or  expediency. 

Finally  the  hypothesis  seems  to  be  restricted  to  the  rules 
of  judiciary  law  which  are  administered  by  the  Common  Law 
Courts ;  though  if  all  the  judiciary  law  administered  by 
them  must,  as  judiciary  law,  be  deemed  customary  law,  the 
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hypothesis  ought  to  be  extended  to  all  the  judiciary  law  ad-      l«ct. 
ministered  by  the  other  tribunals. 


The  conceit  that  customary  law  obtains  as  positive  law  by  The  preva- 
virtue  of  the  consensus  utentium,  was  suggested  to  its  nume-  SovS° 
rous  modern  partisans  by  certain  passages  in  Justinian's  qJJJ^JL 
Pandects,  particularly  a  passage  of  Julian.     The  effect  of  Law  sug- 
the  passage  in  question  may  be  stated  .thus :  ff™  by 

*  A  custom  long  observed  by  the  Roman  People,  is  equi-  K?5|i!n 
valent  to  a  lex  or  statute  which  the  people  formally  establish. 
For  the  written  statute  is  legally  binding,  because  the  Sove- 
reign People,  by  certain  formalities,  manifest  their  pleasure 
that  it  shall  legally  bind. 

'  And  the  tmwritten  custom  is  also  a  positive  law,  inasmuch 
as  the  people,  by  their  observance  of  it,  manifest  their  pleasure 
that  it  shall  be  a  positive  law.' 

'  The  passage  itself  runs  in  the  following  manner : 

'Inveterata  consuetudo  pro  lege  non  immerito  custoditur : 
Et  hoc  est  jus,  quod  dicitur  moribus  constitutum.  Nam  quum 
ipsa  leges  nuM  ali&  ex  causa  nos  teneant,  quam  quod  ju- 
dicio  populi  receptee  sunt,  merito  et  ea,  quee  sine  ullo  scripto 
populus  probavit,  tenebunt  omnes.  Nam  quid  interest,  po- 
pulus  suffragio  voluntatem  suam  declaret,  an  rebus  ipsis  et 
factis?'" 

Without  pausing  to  analyse  the  passage,  I  shall  briefly 
remark  on  a  few  of  the  errors  with  which  it  overflows. 
First,  it  confounds  an  act  of  the  people  in  its  collective  and 
sovereign  capacity  with  the  acts  of  its  members  considered 
severally,  and  as  subjects  of  the  sovereign  whole.  The  laws 
which  were  made  by  the  people  in  its  collective  and  sove- 
reign capacity,  were  broadly  different  from  the  customary 
roles  which  were  observed  spontaneously  by  its  several  and 
subject  members.  The  former  were  positive  Law.  The  latter 
had  not  the  effect  of  positive  Law,  until  they  were  adopted 
as  such  by  the  collective  and  sovereign  people,  or  by  those  to 
whom  it  had  delegated  legislative  or  judicial  powers. 

Secondly :  The  position  maintained  in  the  passage  is  this : 
— That  a  customary  rule  which  the  people  actually  observes, 
is  equivalent  to  a  law  which  the  people  establishes  formally ; 
since  the  people  (which  is  the  sovereign)  is  the  immediate 
author  of  each. 

Now,  admitting  that  the  position  will  hold,  where  the 
people  is  the  sovereign,  how  can  the  position  possibly  apply, 

m  Digest,  i.  3,  32. 
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Lkct.      where  the  people  is  ruled  by  an  oligarchy,  or  where  it  is  sub- 
-  ject  to  a  monarch?     There,  laws,  established  formally  by  the 


sovereign  one  or  few,  are  not  established  by  the  subject 
many.  And,  on  the  other  hand,  customs  observed  spon- 
taneously by  the  subject  people,  are  not  the  production  of 
the  monarch,  or  of  the  sovereign  body. 

During  the  virtual  existence  of  the  Roman  Commonwealth, 
the  position  maintained  in  the  passage  might  have  been  plau- 
sible. But  it  is  strange  that  the  author  of  the  passage  (who 
lived  under  Hadrian  and  the  Antonines)  did  not  perceive  its 
absurdity.  He  must  have  known  that  the  Roman  World  was 
virtually  governed  by  a  monarch ;  and  that  laws  established 
formally  by  that  virtual  monarch,  and  customs  observed  spon- 
taneously by  the  subject  Roman  community,  could  not  be  re- 
ferred (in  any  sense  whatever)  to  one  and  the  same  source. 

And  here  I  would  remark,  by  the  bye,  that  the  juridical 
meaning  of  the  terms  'written  and  unwritten  Law9  arose 
from  a  misconstruction,  by  modern  Civilians,  of  the  passage 
which  I  have  read  and  examined.  The  misconstruction  is 
scarcely  credible ;  since  customary  law  and  statute  law  are 
expressly  referred  by  the  passage  to  one  and  the  same  source : 
namely,  the  sovereign  Roman  People.  It  therefore  is  mani- 
fest, that  the  term  ^  jus  scriptum '  is  used  by  the  author  of  the 
passage,  in  the  grammatical  or  literal  sense.  It  is  applied 
to  the  leges  passed  by  the  Roman  populus,  because  they  were 
committed  to  writing,  at  the  time  of  their  origin,  by  the 
authority  of  their  immediate  maker.  And  these  leges  are 
opposed,  (under  the  name  of  jus  scriptum,)  to  customary  laws  ; 
because  the  latter  (in  so  far  as  they  originated  in  the  con- 
sensus  utentium)  originated  sine  scripto. 
Black-  Julian's   conceit  exactly  hits  the  taste  of  Sir   William 

T^'ttT  Blackstone,  w^o  borrows  it  with  much  complacency,  grate- 
Juiian.  fully  enhancing  its  original  absurdity  by  adding  nonsense  of 
his  own.  '  Thus,9  he  remarks,  (after  he  has  cited  the  pas- 
sage,)— 'thus  did  they  reason,  while  Rome  had  some  remains 
of  her  freedom.  And,  indeed,  it  is  one  of  the  characteristic 
marks  of  English  liberty,  that  our  common  law  depends  upon 
custom ;  which  carries  this  internal  evidence  of  freedom 
along  with  it,  that  it  was  probably  introduced  by  the  volun- 
tary consent  of  the  people.' 

Now  customary  law  (as  positive  law)  is  established  by  the 
sovereign.  And,  consequently,  whether  it  be  introduced  (or 
not)  by  the  consent  of  the  people,  depends  upon  the  form  of 
the  government.    If  the  people  are  the  sovereign,  or  if  they 
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share  the  sovereignty  with  one  or  a  few,  customary  law      Lw£ 

(like  other  law)  is,  of  course,  introduced  by  their  consent  (in  « » — * 

the  strict  acceptation  of  the  term) :  the  people  solely  (or  the 
people  with  the  monarch  or  oligarchs)  being  its  immediate 
or  ultimate  authors.  But  if  the  people  have  no  share  in 
the  sovereignty,  they  have  no  part  whatever  in  the  intro- 
duction of  positive  law,  be  it  customary  or  other.  In  the 
large  sense,  indeed,  of  the  term  '  consent,'  customary  law 
(like  oilier  law)  is  truly  introduced  by  their  consent,  although 
the  government  be  a  monarchy  or  oligarchy :  since  they  con- 
sent to  the  existence  of  the  government,  and  of  the  laws  es- 
tablished by  the  government,  because  they  are  determined 
by  fear,  or  by  some  other  inducement,  to  yield  the  govern- 
ment their  obedience. 

And  under  monarchies  or  oligarchies,  as  well  as  under 
governments  purely  or  partially  popular,  much  or  most  of  the 
law  which  obtains  in  the  community  is  (commonly)  cus- 
tomary law.  So  that  if  customary  law  be  a  mark  of  freedom, 
(or  shew  that  the  government  of  the  community  is  purely 
or  partially  popular,)  monarchies  and  oligarchies  are  com- 
monly democracies,  or  commonly  partake  of  the  democratical 
form.  I  would  therefore  submit,  that  we  cannot  argue  that 
the  people  are  free  because  their  law  is  customary.  Though 
if  we  know  aliunde  that  the  people  are  free,  we  may  conclude 
that  their  law,  whether  customary  or  not,  was  introduced  by 
their  consent. 

Sir  William  Blackstone's  meaning  may  have  been  this : — 
That  the  antecedent  customs,  which  are  the  groundwork  of 
customary  law,  are  necessarily  introduced  by  the  consent  of 
the  people  :  Or,  in  other  words,  are  necessarily  consonant  to 
their  interests  or  wishes. 

But  even  this  is  false. 

If  the  people  be  enlightened  and  strong,  custom,  like  law, 
will  commonly  be  consonant  to  their  interests  and  wishes. 

If  they  be  ignorant  and  weak,  custom,  as  well  as  law,  will 
commonly  be  against  them. 

During  the  Middle  Ages,  the  body  of  the  people,  through- 
out Europe,  were  in  the  serf  or  slavish  condition.  And  this 
slavish  condition  of  the  body  of  the  people  originated  in 
custom  :  Although  the  imperfect  rights  which  custom  gave 
to  their  masters,  together  with  the  imperfect  obligations 
which  custom  imposed  on  themselves,  were  afterwards  en- 
forced by  Law  of  which  that  custom  was  the  basis.  In 
various  parts  of  Europe,  the  people  have  gradually  escaped 

d2 
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Leer,      ftom  the  servile  condition  through  successive  acts  of  the 
< , — '  Legislature.     So  that  the  body  of  the  people  in  many  of  the 


European  nations,  have  been  released,  by  direct  legislation, 
from  the  servile  and  abject  thraldom  in  which  they  had  been 
held  by  custom,  and  by  law  framed  upon  custom. 

In  Some,  the  absolute  dominion  of  the  paterfamilias  over 
his  wife  and  descendants,  arose  from  custom  and  consequent 
customary  law,  and  was  gradually  abridged  by  direct  legis- 
lation :  namely,  by  the  edicts  of  the  Prators,  the  laws  of 
the  People,  and  the  edictal  constitutions  of  the  Emperors. 

Let  tis  turn  our  eyes  in  what  direction  we  may,  we  8hall 
find  that  there  is  no  connection  between  customary  law,  and 
the  well-being  of  the  many. 

In  spite,  then,  of  the  grandiloquous  talk  by  which  it  has 
been  extolled  and  obscured,  customary  law  has  nothing  of 
the  magnificent  or  mysterious  about  it.  It  is  but  a  species 
of  judiciary  law,  or  of  law  introduced  by  sovereign  or  subor- 
dinate judges  as  properly  exercising  their  judicial  functions. 
And  it  differs  from  other  species  of  the  same  kind  of  law 
merely  by  this  peculiarity ;  that  it  is  formed  or  fashioned  by 
the  judges,  who  are  its  sources  or  immediate  authors,  upon 
pre-existing  rules  observed  spontaneously,  or  wholly  deriving 
their  imperfect  obligatory  force  from  the  religious  or  moral 
sanctions. 

The  motives  which  determine  its  authors  to  adopt  these 
rules  as  law,  are  numberless. 

But  (generally  speaking)  the  mere  pre-existence  of  the 
customs  upon  which  the  law  is  moulded,  is  amongst  those 
motives,  if  not  the  only  one.  For,  if  the  habits  and  expec- 
tations of  the  community,  or  of  the  influential  classes  of  the 
community,  have  been  accommodated  to  a  given  custom, 
that  is  a  strong  reason  for  erecting  the  custom  into  Law, 
provided  that  the  adjection  of  the  legal  sanction  would  give 
to  the  custom  additional  efficacy  or  force. 

From  whence  it  follows  that  Custom  (or  rather  the  plea- 
sure of  those,  in  whose  observance  or  practice  custom  con- 
sists) is  amongst  the  most  frequent  of  the  causes  of  Law, 
although  it  is  not  a  source  or  fountain  of  law  (taking  those 
terms  in  their  strict  signification). 

Jnaprudmr *  From  Customary  Law,  I  pass  to  positive  law  which  is  made 
^^  by  its  immediate  authors  on  opinions  and  practices  of  private 
law  sop-     lawyers.     Law  of  this  kind  is  named  by  the  Roman  Lawyers 
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jus  prudentibus  compositum ;  law  constructed  by  private  juris-      L«cr. 
consults  respected  for  their  knowledge  and  judgment.  *~~> — - 

The  remarks  which  I  have  applied  to  the  law  styled  cus-  arise  from 
tonwry,  will  apply  (with  a  few  variations)  to  that  imaginary  thor£wdU 
law,  which  is  supposed  to  emanate  from  the  Auetoritas  pru-  °^°™  of 
dentium,  or  from  the  opinions  of  private  lawyers  eminent  for  Lawyers, 
their  knowledge  and  ability. 

By  the  Roman  Lawyers,  these  merely  private  though  re- 
spected jurisconsults  are  styled  conditores  or  founders  of  law. 
And  by  modern  Civilians  generally,  and  apparently  by  the 
Soman  Lawyers,  they  are  deemed  the  sources  of  the  law, 
or  the  immediate  authors  of  the  law,  which  really  was  formed 
upon  their  opinions  by  legislators  or  judges.  Positive  Law 
of  the  kind  in  question,  as  well  as  the  positive  law  formed 
upon  custom,  has  therefore  been  thought  to  obtain  as  posi- 
tive law,  independently  of  sovereign  authority. 

But  merely  private  jurisconsults,  respected  for  their  know- 
ledge and  judgment,  are  not  conditores  or  founders  of  Law, 
although  the  weight  of  their  opinions  may  determine  others 
to  found  it.  If  their  opinions  determine  the  legislator,  the 
influence  of  those  opinions  is  a  remote  cause  of  the  Law,  of 
which  the  Legislator  himself  is  exclusively  the  immediate 
cause,  or  is  exclusively  the  source.  But  any  inducement  what- 
ever, leading  the  legislator  to  establish  the  Law,  were  just 
as  much  a  remote  cause  of  its  establishment  as  the  opinions 
by  which  he  is  guided.  Justinian  legislated  by  the  advice 
of  Tribonian.  He  also  legislated  at  the  instance  of  his 
Empress.  And  the  blandishments  of  the  wife,  as  well  as 
the  responses  of  the  legal  oracle,  were  remote  causes  of  laws 
emanating  from  the  Emperor  as  their  source. 

Nay,  the  writings  of  private  lawyers  are  not  law,  although 
it  be  declared  by  the  legislator  that  they  shall  thereafter  be 
law.  For  they  are  not  law  as  being  the  production  of  the 
writers,  but  by  virtue  of  the  Legislator's  adoption.  Such, 
for  example,  is  the  case  with  those  excerpts  from  the  writings 
of  jurists,  of  which  Justinian's  Digest  is  almost  exclusively 
composed.  As  forming  parts  of  those  writings,  they  were 
not  law;  but  as  compiled  and  promulged  by  Justinian,  they 
took  the  quality  of  law  immediately  proceeding  from  the 
sovereign. 

'Quicquid  ibi  scriptum,  hoc  nostrum,  et  ex  nostril  vo- 
luntate  compositum.' — Such  is  the  language  of  Justinian 
himself  when  speaking  of  the  excerpts  in  the  Act  confirming 
the  compilation. 
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i*ct.  if  a  judicial  decision,  introducing  a  new  rale,  be  suggested 

, — *  by  the  opinion  of  a  private  lawyer,  bis  opinion  is  a  remote 

cause,  but  it  is  not  the  source  of  the  rule  which  the  decision 
introduces.  The  source  or  immediate  author  of  the  new  rule 
of  law,  is  that  Sovereign,  or  that  subordinate  judge,  whose 
decision  is  determined  by  the  authority  of  the  legal  sage. 

Under  the  Commonwealth,  the  opinions  of  a  Roman  Ju- 
risconsult derived  the  whole  of  their  weight  from  the  esti- 
mation in  which  he  was  held  on  account  of  his  knowledge 
and  judgment.  His  opinions  naturally  influenced  the  de- 
cisions of  the  tribunals,  but  the  tribunals  were  not  obliged  to 
follow  them. 

But,  according  to  an  obscure  story  told  in  the  Digest,3? 
the  tribunals  were  instructed  (under  Augustus,)  to  take  the 
Law,  in  doubtful  cases,  from  certain  jurisconsults  who  were 
appointed  by  the  Legislature  to  expound  it.  Now,  if  this 
Btory  be  tnfe,  these  jurisconsults  (<  qmbus  permissum  erat 
jura  condere ') w  were,  in  truth,  judges  of  Law.  They  formed 
an  extraordinary  tribunal  to  which  the  ordinary  judges  were 
bound  to  defer. 

And,  on  that  supposition,  their  responses  Were  judicial 
decisions,  and  not  the  opinions  of  merely  private  juriscon- 
sults. 

The  story,  however,  is  beset  with  inexplicable  difficulties. 
It  is  most  probable,  that  the  responses  and  writings  of 
jurisconsults  were  never  sources  of  Law :  Although  they  ac- 
quired the  influence  which  the  opinions  of  the  instructed  and 
expert  will  naturally  obtain. 

If  an  ignorant  and  incompetent  judge  be  swayed  by  the 

opinions  of  a  learned  and  able  advocate,  the  law,  which  his 

decisions  might  introduce,  are  his  law.     It  would  flow  from 

hdm,  as  from  its  source  or  immediate  author,  although  the 

knowledge,  enabling  him  to  decide,  would  be  poured  into  his 

mind  by  the  learned  advocate  who  predominated  over  him 

from  the  bar  of  his  own  tribunal. 

CiMtomary       ^*e  *aw  ^^rodnced  by  judges  on  the  authority  of  private 

lawandiaw  jurisconsults,  and  the  law  which  they  make  and  mould  upon 

5?Etod     pre-existing  custom,  are  merely  species  of  the  same  kind. 

opinions  of  jj0th  are  judiciary  law,  or  law  introduced  obliquely ;  and  the 

auits  com-    only  difference  between  them  lies  in  their  causes ;    The 

pared.         opinions  and  authority  of  jurisconsults  being  a  cause  of  the 

one,  as  pre-existing  custom  is  a  cause  of  the  other.    In  the 

•  Digest,  i.  2,  2,  J  47.  *  Inst.  i.  2,  {  8. 
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Soman  Law,  the  two  species  are  distinguished  by  distinct 
names.     The  one  is  styled  ljus  moribus  constitutum;9  the  >■ 
other  is  styled  tjus  compositum  a  prudentibus,9  or  jus  civile  (in 
the  narrowest  acceptation  of  the  term). 

In  the  language  of  our  own  law,  the  two  species  (though 
distinct)  are  not  distinguished  by  distinct  names.  For  all 
judicial  decisions  which  serve  as  precedents,  are  considered 
as  evidence  of  Law  established  by  Custom.  And,  by  conse- 
quence, all  judiciary  law  (though  its  causes  are  various)  is 
named  after  the  source  from  which  it  is  feigned  to  emanate. 
All  of  it  is  styled  customary  law. 

In  neither  system,  does  statute  law,  or  law  established 
directly,  take  various  names  in  respect  of  its  various  causes. 
Whether  it  be  made  upon  pre-existing  custom,  or  whether 
(as  often  happens)  it  be  made  (in  effect)  by  lawyers,  it  is 
considered  as  emanating  from  the  legislator  who  is  its  im- 
mediate author,  and  is  named  accordingly.  For,  here,  the 
source  is  more  obvious  than  where  the  law  is  judiciary ;  and 
the  confusion  of  the  sources  with  the  remote  causes  of  law,  is 
consequently  avoided. 

The  jus  a  prudentibus  compositum  (though  not  marked, 
with  us,  by  a  distinct  name)  is  not  a  stranger  to  our  own 
law. 

For  example ;  much  of  the  law  in  my  Lord  Coke's  writings, 
consists  (in  the  language  of  Hale)  '  of  illations  made  by  the 
writer  upon  existing  law : '  much  of  it,  of  positions  and  con- 
clusions founded  upon  the  writer's  notions  of  general  Utility. 
For  (as  he  says  himself  over  and  over  again)  '  argumeniwm  ab 
ineonvenienti  plurimum  valet  in  lege.'  And,  undoubtedly, 
many  of  these  illations  and  conclusions  of  this  most  illustri- 
ous of  our  prudentesy  have  served  as  the  basis  of  judicial 
decisions,  and  have  thus  been  incorporated  with  English 
judiciary  Law. 

The  only  difference  (in  this  respect)  between  our  own  and 
the  Roman  Law,  lies  in  the  different  turns  given  to  the  ex- 
pression. 

With  the  Romans,  judiciary  law,  bottomed  in  such  illa- 
tions and  conclusions,  would  at  once  be  referred  to  its  re- 
mote cause.     It  would  be  styled  jus  a  prudentibus  compositum. 

With  us,  the  authority  of  the  prudentes  is  affectedly  sunk ; 
and  the  judicial  decisions,  really  framed  upon  their  opinions, 
are  considered  declarations  of  Law  established  by  immemorial 
custom. 

Again :  Much  of  the  law  of  real  property  is  notoriously 
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Lkct.  taken  from  opinions  and  practices,  which  hare  grown  up, 
v. — , — >  and  are  daily  growing  up,  amongst  conveyancers.  And,  I 
may  observe,  that  the  body  of  eminent  conveyancers  for  the 
time  being,  is  a  partial  picture  (in  little)  of  that  body  of 
eminent  jurisconsults  who  (at  any  given  period)  were  the 
prudentes  in  ancient  Borne.  Neither  the  eminent  convey- 
ancers, nor  the  prudentes,  can  be  considered  as  sources  or 
authors  of  Law.  But  the  opinions  of  both,  as  determining 
the  decisions  of  the  tribunals,  may  be  considered  as  causes  of 
that  law,  which  (in  spite  of  the  puerile  fiction  about  imme- 
morial usage)  is  notoriously  introduced  by  judges  acting  in 
their  judicial  capacity. 

With  regard  to  the  responses  of  the  jurisconsults,  to  whose 
opinions  the  tribunals  were  bound  to  defer,  I  remarked  (in  a 
former  Lecture),  that  the  responses  of  these  jurisconsults, 
when  given  in  answer  to  the  inquiries  of  the  tribunals,  were 
properly  judicial  decisions: — judicial  decisions  of  extra- 
ordinary judges,  who  were  appointed  by  the  sovereign  to 
determine  questions  of  Law,  when  the  ordinary  judges  should 
find  themselves  at  fault. 

Consequently,  the  authors  of  these  responses  were  pro- 
perly juris  conditores.  'Nam  eis  hoc  majestas  imperialis 
permisit.' 

Whether  such  extraordinary  referees  were  ever  really 
appointed,  is  one  of  the  most  difficult  questions  which  the 
history  of  the  Roman  Law  presents. 

Strictly  speaking,  customs,  or  writings  and  opinions  of 
lawyers,  are  Law  in  so  far  as  they  have  been  recognised  by 
judicial  decisions,  and  no  further.  As  we  have  already  shewn, 
there  can  be  no  law  without  a  judicial  Sanction,  and  until  a 
custom  has  been  adopted  as  Law  by  Courts  of  Justice,  it  is 
always  uncertain  whether  it  will  be  sustained  by  that  sanction 
or  not. 

Where,  however,  the  positions  of  a  legal  writer  have  been 
in  part  adopted,  the  rest  of  his  doctrines  are  ordinarily  con- 
sidered as  Law,  in  so  far  as  they  are  related  by  consequence 
or  analogy  to  that  which  has  been  actually  recognised.  In 
consequence  of  this  relation,  it  is  probable  that  it  will  be  re- 
cognised  should  a  question  ever  arise,  and  it  is  therefore  acted 
upon  with  almost  as  much  assurance  as  if  it  had  actually 
received  the  judicial  approbation.  Strictly  speaking,  it  is  not 
Law,  but  it  probably  will  be  Law,  should  the  acts  which  are 
done  in  pursuance  or  in  contravention  of  it,  be  ever  brought 
in  question  before  a  Court  of  Justice. 
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And  it  must  be  observed,  that  the  probability  of  its  re-  Ltot. 
ceiving  such  adoption  increases  with  the  number  of  acts 
which  have  been  done  in  pursuance  of  it.  A  natural  reluc- 
tance on  the  part  of  the  Courts  to  defeat  the  expectations 
which  its  being  regarded  as  law  have  begotten,  determines 
the  tribunal  to  adopt  it  almost  independently  of  its  connexion 
in  the  way  of  consequence  or  analogy  with  already  existing 
doctrines.  The  authority  of  lawyers,  numerous  and  experi- 
enced, has  here  great  weight. 

♦ 

Having  thus  entered  upon  the  examination  of  the  laws 
supposed  to  emanate  from  custom,  from  the  private  or  un- 
authorised lawyers,  and  from  the  fancied  legislatrix,  nature, 
I  have  now  examined  the  two  former  of  these  three  kinds  of 
supposed  law,  and  endeavoured  to  demonstrate  that  custom 
is  not  a  source  or  fountain  of  law,  although  the  law  styled 
customary  is  fashioned  on  a  pre-existing  custom  by  sovereign 
or  subordinate  judges;  and  that  private  or  unauthorised 
lawyers  are  not  founders  of  law,  although  the  laws  of  which 
they  are  styled  the  founders,  are  introduced  by  judicial  de- 
cisions, which  their  opinions  determine  or  influence.  In 
accordance  with  the  plan  set  out  at  the  commencement  of 
this  Lecture,  I  should  next  proceed  to  examine  the  laws 
which  are  said  to  emanate  from  nature,  and  to  shew  that  the 
law  styled  natural,  like  all  other  law,  is  introduced  by  the 
sovereign  as  legislating,  or  as  judging,  or  by  legislatures  or 
tribunals  which  derive  their  powers  from  the  sovereign. 

But  it  will  be  convenient  to  postpone  the  complete  ex- 
amination of  the  laws  styled  natural,  and  the  distinction 
made  between  laws  natural  and  positive,  until  after  I  have 
explained  the  jus  gentium  of  the  earlier  Roman  lawyers,  and 
the  distinction  between  jus  gentium  and  civile,  as  made  by 
them  and  by  the  classical  jurists. 

Reserving  the  examination  of  the  law  styled  natural,  I  God  or 
shall  here  content  myself  with  remarking  that  God  or  nature  a^J1^ 
is  not  a  source  of  law  in  the  strict  sense ;  that  is,  of  law  positive 
established  by  the  sovereign  or  state  immediately  or  remotely. 
God,  or  nature,  is  ranked  among  the  sources  of  law,  through 
the  same  confusion  of  the  sources  of  law  with  its  remoter 
causes,  which  I  pointed  out  in  treating  of  the  law  supposed 
to  emanate  from  custom,  and  of  the  law  supposed  to  emanate 
from  private  lawyers  or  jurisconsults.     Taking  the  principle 
of  general  utility  as  the  only  index  to  the  will  of  God,  every 
twefhl  law  set  by  the  sovereign  accords  with  the  law  set  by 
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God,  or,  (adopting  the  current  and  foolish  phrase)  with  the 
law  set  by  nature;  or,  assuming  the  existence  of  a  moral  sense, 
every  law  which  obtains  in  all  societies,  is  made  by  sovereign 
legislatures  on  a  Divine  or  natural  original:  But  in  either 
case  it  is  a  law,  strictly  so  called,  by  the  establishment  it 
receives  from  the  human  sovereign.  The  sovereign  is  the 
author  of  all  law  strictly  so  called,  although  it  be  fashioned 
by  him  on  the  law  of  God  or  nature ;  just  as  customary  law 
is  established  by  the  sovereign,  although  he  fashions  it  after 
a  pre-existing  custom.  God,  or  nature,  is  the  remote  cause 
of  the  law,  but  its  source  and  proximate  cause  is  the  earthly 
sovereign,  by  whom  it  is  positum  or  established. 

The  'jus  quod  natura  inter  omnes  homines  constitwit,9  the 
*  jus  moribus  constitutum99  and  the  'jus  a  prudentibus  condi- 
tum  sive  composition,'  are  manifestly  in  the  same  predicament. 
Each  derives  its  distinctive  name  from  its  remote  cause  or  one 
of  its  remote  causes.  And  deriving  its  distinctive  name  from 
a  cause  leading  to  its  establishment,  it  is  supposed  to  emanate 
from  that  cause  as  from  its  fountain  or  source,  and  to  exist  as 
Law  (strictly  so  called),  independently  of  the  position  or  in- 
stitution which  it  receives  from  the  sovereign  or  state. 

The  grossness  of  this  confusion  of  ideas  may  be  shewn 
briefly  and  clearly  by  a  familiar  example.  In  common  talk, 
though  not  in  technical  language,  an  Act  of  our  own  Parlia- 
ment is  sometimes  named  after  the  person  who  proposed  it 
or  introduced  it  as  a  bill.  Now  since  it  derives  its  name 
from  the  Lord  or  Commoner  who  introduced  it,  and  since  its 
introduction  by  him  was  amongst  the  causes  leading  to  its 
enactment,  it  follows  (by  analogy)  that  he,  and  not  Parlia- 
ment, was  its  source  or  author.  Grenville  or  Eldon  was 
clearly  the  conditor  or  founder  of  Grenville's  or  Eldon's  Act. 
For  is  it  not  called  Grenville's  or  Eldon's  Act,  and  did  not 
the  introduction  of  the  bill  by  Grenville  or  Eldon  precede 
the  act  of  the  Legislature  ? 

According  to  the  suppositions  which  I  have  now  ex- 
amined, Customary  Law,  and  law  formed  on  the  opinions 
of  private  lawyers,  obtain  as  positive  law  independently  of 
sovereign  authority. 

By  certain  writers  on  general  jurisprudence,  a  similar 
supposition  has  been  made  in  respect  to  all  law.  The  law, 
(say  they,)  which  obtains  in  any  community  is  not  arbitrary 
or  capricious.  It  is  caused  by  the  circumstances  in  which 
the  society  is  placed;  or  the  sovereign  is  determined  to  make 
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it,  and  to  make  it  what  it  is,  by  those  very  circumstances.      ^E<^- 
The  Sovereign,  therefore,  is  not  the  author  of  Law,  but  merely  *-    ,  -■* 
describes  or  defines  Law  already  made  to  his  hand. 

From  whence  it  follows ; 

That  a  law,  and  the  reason  which  determines  its  author  to 
make  it,  are  one  and  the  same  thing:  And  that  if  any 
private  man  conceive  and  describe  a  law,  which  hits  the 
circumstances  in  which  the  society  is  placed,  that  project  of 
his  is  parcel  of  the  law  of  the  land,  and  he  a  legislator  and 
monarch. 

The  origin  of  this  absurd  speculation  is  obvious.  Much  of 
the  positive  law  obtaining  in  any  community  is  Custom 
turned  into  Law  by  the  adjection  of  the  legal  sanction.  Now, 
in  this  case,  it  may  be  said,  in  a  certain  sense,  that  the 
sovereign  describes  or  defines  law  pre-existing ;  especially  if 
the  custom,  as  adopted  by  the  sovereign,  take  the  shape 
of  a  statute.  The  rule  existed  as  custom  in  a  compara- 
tively vague  form,  and  is  described  more  accurately  in  the 
statute.  Though  it  is  manifest  that  if  the  sovereign  merely 
described  the  custom,  that  description  would  not  make  it 
Law.  The  description,  completion,  and  correction  of  positive 
morality,  are  as  much  an  end  for  which  political  government 
is  wanted,  as  the  obtaining,  by  its  establishment,  a  more 
cogent  sanction. 

But  the  Sovereign  makes  it  law,  not  by  the  mere  descrip- 
tion, but  by  the  sanction  with  which  he  clothes  it. 


'  LECTURE  XXXI. 

JUS   GENTIUM. 

I  now  proceed  to  consider  the  jus  gentium  of  the  earlier  lkct. 
Boinan  lawyers,  and  the  distinction  between  jus  gentium  and  .  XXXI_ 
civile,  as  understood  by  them  and  by  the  classical  jurists. 
My  chief  motive  for  this  inquiry  is  the  intimate  connexion 
of  the  Soman  jus  gentium  with  equity,  when  equity  means  a 
department  of  positive  law,  and  not  some  standard  to  which, 
in  the  opinion  of  the  writer  or  speaker,  positive  law  should 
conform,  nor  the  arbitrary  pleasure  of  judges,  deciding 
against  law,  nor  the  species  of  judicial  legislation  in  the 
guise  of  interpretation  or  construction,  by  which  the  precepts 
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Liscr.      of  some  positive  law  are  extended  or  restricted.    The  equity 
* — , — -  of  which  I  am  now  speaking  includes  as  well  the  Itomanju* 
prcetorium,  as  our  own  equity;  the  one  introduced  by  the 
edicts  of  the  Praetors  in  the  way  of  direct  legislation :  the 
other  by  English  Chancellors,  as  judges  exercising  their  ex- 
traordinary jurisdiction.    As  I  shall  hereafter  shew,  neither 
of  these  is  a  law  of  a  distinct  class.     The  jus  prcetoriwn  is 
statute  law,  or  law  in  the  direct  form,  emanating  from  a  sub- 
ordinate legislature :  our  own  equity  is  partly  Acts  of  Par- 
liament, partly  law  introduced   in  the  judicial  manner  by 
decrees  of  exception,  or  decisions  of  an  extraordinary  tribu- 
nal.   All  the  cant  and  jargon  by  which  the  subject  has  been 
obscured,  arises  from  the  name.    This  portion  of  the  law  is 
called  equity ;  and  equity,  as  denoting  pretorian  and  chan- 
cery law,  is  frequently  understood  by  talkers  and  writers  on 
the  subject  in  one  of  the  other  and  numerous  meanings 
which  are  attached  to  that  slippery  expression.     By  stating 
the  history  of  the  phrase,  I  shall  be  enabled  to  dispel  the 
darkness  in  which  it  is  involved ;  but  in  order  to  state  the 
history  of  the  term  equity,  I  must  explain  the  original  mean- 
ing of  jus  gentium,  and  the  meanings  which  may  afterwards 
be  annexed  to  that  term  and  to  the  partly  corresponding, 
partly  disparate  expression,  jus  naturale.    I  shall  accordingly 
deal  with  these  subjects  in  the  following  order. 
Different         First  \   I  shall  endeavour  to  explain  the  meaning  of  the 
™eaninSof  term  jus  gentium,  as  understood  by  the  Roman  lawyers,  be- 
at different  fore  they  imported  into  their  own  system  of  positive  law, 
??Andent    n°ti°ns  or  principles  borrowed  from  the  philosophy  of  the 
Roman        Greeks. 

1    Ja^sT 

2.  Classical  Secondly ;  Having  explained  the  meaning  of  the  term  as 
Jurists.  understood  by  the  earlier  Roman  lawyers,  I  shall  state  its 
meaning  as  used  by  Justinian  in  the  Institutes  and  Pandects, 
or  rather  as  used  by  the  jurists  styled  classical,  of  whose 
writings,  or  excerpts  from  whose  writings,  the  Institutes  and 
Pandects  are  principally  composed. 

To  these  lawyers,  who  lived  between  the  birth  of  Cicero, 
or  of  his  friend  Servius  Sulpicius,  and  the  reign  of  Alexander 
Severus  in  the  beginning  of  the  third  century,  the  Roman 
law  owes  the  regularity  and  symmetry  of  its  form  and  the 
matchless  consistency  of  its  parts.  But  in  spite  of  their 
manly  sense  and  admirable  logic,  they  unluckily  introduced 
into  their  expositions  of  their  own  positive  system,  notions 
or  principles  drawn  from  the  Greek  philosophers,  with  which 
empty  declaimers  have  been  hugely  taken,  but  which  have 
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no  connexion  with  the  system  on  which  they  are  injudiciously  Lect. 
stuck,  and  which  we  must  detach  from  the  fabric  before  we  .-  ,  - 
can  perceive  the  beauty  of  its  proportions,  and  feel  a  due 
admiration  for  the  scientific  correctness  and  elegance  of  its 
structure.  Among  these  notions  I  am  compelled  to  rank 
the  jus  gentium,  or  as  it  is  often  termed,  jus  naturale,  as 
understood  by  the  classical  jurists,  and  as  it  appears  in  the 
Institutes  and  Pandects.  Jus  gentium,  otherwise  jus  naturale, 
differs  from  the  jus  gentium  of  the  earlier  Eoman  law,  and 
tallies  with  the  natural  law  of  the  moderns.  Accordingly, 
the  phrase,  as  used  by  the  classical  jurists,  is  ambiguous.  It 
sometimes  denotes  that  portion  of  positive  law  which  forms 
a  constituent  part  of  every  body  of  law;  which  obtains  as  law 
in  every  independent  society  that  has  ascended  to  a  state 
of  government.  But,  instead  of  denoting  a  portion  of  posi- 
tive law,  it  sometimes  denotes  the  standard  to  which,  in  the 
opinion  of  the  writer  or  speaker,  positive  law  ought  to  con- 
form. 

Thirdly ;  From  the  jus  gentium  of  the  older  Eoman  law,  3.  uipUn'a 
and  from  the  jus  gentium  or  naturale  of  the  Classical  Jurists,  •JJ2€"a<* 
I  shall  advert  to  njus  naturale  (a  mirumjus  naturale  !)  which 
I  take  the  liberty  of  styling  '  Ulpian's  Law  of  Nature.' 

In  two  or  three  excerpts  from  Ulpian  which  are  given  in 
the  beginning  of  the*  Pandects,  and  one  of  which  also  occurs 
at  the  beginning  of  Justinian's  Institutes,  he  opposes  to  that 
jus  gentium  which  tallies  with  the  law  natural  of  the  moderns, 
a  certain  jus  naturale  common  to  man  and  beast: — 'Jus  quod 
natura  omnia  animalia  docuit.' 

This  last-mentioned  jus  naturale  (which,  as  I  shall  show 
hereafter,  accords  with  an  admired  conceit  of  Hooker  and 
Montesquieu)  seems  to  have  been  taken  by  the  good  Ulpian 
from  certain  inept  speculations  of  certain  Stoic  philosophers. 
Since  it  is  peculiar  to  Ulpian,  and  since  no  attempt  to  apply 
it  occurs  in  the  Pandects  or  Institutes,  it  can  scarcely  be 
considered  the  natural  Law  of  the  Romans,  nor  can  it  be 
fairly  imputed  to  the  body  of  the  Classical  Jurists;  who 
(heaven  knows)  have  enough  to  answer  for,  in  that  they 
adopted  from  the  Greeks  the  other  jus  naturale,  and  were 
thus  the  remote  authors  of  that  modern  Law  of  Nature 
which  has  so  thoroughly  perplexed  and  obscured  the  sciences 
of  Jurisprudence  and  Ethics. 

Having  premised  these  brief  explanations,  I  proceed  to  the 
jus  gentium  of  Eoman  origin,  or  of  the  Eoman  lawyers  who 
preceded  the  Classical  Jurists. 
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According  to  the  Roman  Law,  a  member  of  an  indepen- 
dent nation,  not  in  alliance  with  the  Soman  people,  had  no 
rights  as  against  Romans,  or  as  between  himself  and  other 
foreigners  or  aliens.  And  even  a  member  of  an  independent 
nation,  the  ally  of  the  Roman  People,  had  no  rights  (as  against 
Romans  or  foreigners),  except  the  rights  conferred  on  mem- 
bers of  that  nation  by  the  provisions  of  ihefosdus  or  alliance. 

When  I  say  that  the  members  of  an  independent  nation, 
not  in  alliance  with  the  Roman  People,  had  no  rights  as 
against  Romans  or  foreigners,  I  understand  the  proposition 
with  limitations. 

When  a  member  of  any  such  nation  was  residing  in  the 
Roman  territory,  it  is  probable  that  his  person  was  protected 
from  violence  and  insult :  And,  although  he  was  incapable 
of  acquiring  by  transfer  or  succession,  or  of  suing  upon  any 
contract  into  which  he  had  affected  to  enter,  goods  actually 
in  his  possession  were  probably  his  goods,  as  against  all  who 
could  shew  no  title  whatever.  Unless  we  understand  the 
proposition  with  these  limitations,  a  peregriwas  or  alien,  not 
a  socius  or  ally  of  the  Roman  People,  was  obnoxious  to 
murder  and  spoliation  at  every  instant,  when  dwelling  on 
Roman  soil. 

In  short,  the  condition  of  such  an  alien,  when  residing  on 
the  Roman  territory,  probably  resembled  the  condition  of  an 
alien  enemy,  living  within  the  ligeance  of  our  own  King. 
The  latter  is  protected  from  bodily  harm  and  spoliation, 
although  he  is  generally  incapable  of  suing  in  the  Courts  of 
Justice,  and  although  it  is  said  (in  loose  language)  that  he 
has  no  rights. 

I  believe  it  is  now  usual,  on  the  breaking  out  of  a  war,  for 
the  King  to  grant  a  special  permission  to  the  enemy's  sub- 
jects to  reside  in  the  country;  and  under  this  permission 
they  have  the  same  rights  as  alien  friends.  But  Lord  Coke 
lays  it  down  positively,  that  an  alien  enemy  has  no  rights ; 
by  which  it  can  only  be  meant  that  he  has  not  the  right  of 
suing  in  our  courts,  just  as  a  person  outlawed  is  commonly 
said  to  carry  caput  lupinmm,  although  there  is  no  doubt  that 
to  kill  him  intentionally  would  be  murder. 

But,  taking  the  proposition  with  the  limitations  which  I 
have  just  suggested,  the  members  of  an  independent  nation, 
not  in  positive  alliance  with  the  Roman  People,had  no  rights, 
which  the  Roman  Tribunals  would  enforce.  For  although 
they  were  not  positively  enemies  of  the  Roman  People, 
neither  were  they  positively  its  allies  or  friends.    And, 
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agreeably  to  the  maxim  which  prevailed  in  every  nation  of      Lect. 
antiquity,  they  were  therefore  considered  by  the  Roman  Law  %,    ,   ,> 
as  not  existing. 

This  unsocial  maxim  (of  which  there  are  vestiges  even  in 
Modern  Europe)  obtained  in  the  Soman  Law  from  the  very 
foundation  of  the  city  to  the  age  of  Justinian.  It  is  laid 
down  broadly  in  an  excerpt  in  the  Pandects,  '  that  every 
people,  not  in  alliance  with  us,  keep  everything  of  ours  which 
they  can  contrive  to  take ;  whilst  we,  in  return,  appropriate 
everything  of  theirs  which  happens  to  fall  into  our  hands.' 
'Si  cum  gente  aliqu&  neque  amicitiam,  neque  hospitium, 
neque  foedus  amicitice  causa  factum  habemus,  hi  hostes  quidem 
non  sunt.  Quod  autem  ex  nostro  ad  eos  pervenit,  illorum  fit ; 
et  liber  homo  noster  ab  eis  captus  servus  fit  eorum.  Idemque 
est,  si  ab  Mis  ad  nos  aliquid  perveniat.' 

It  may  therefore  be  affirmed  generally,  that,  according  to 
the  Roman  Law  (and  according  to  the  law  of  every  nation 
of  antiquity),  the  members  of  a  foreign  and  independent 
community  had  no  Rights :  Rights  which  they  might  have 
acquired  by  virtue  of  any  positive  alliance,  being  created 
specially  by  the  provisions  of  the  particular  treaty,  and  by 
way  of  exception  from  the  exclusive  and  general  maxim. 

From  the  pure  peregrini  or  aliens  (or  from  members  of  Condition 
foreign  and  independent,  nations),  I  turn  to  the  members  of  the  members  of 
communities  which  formerly  had  been  independent,  but  which  conquered 
had  been  subdued  by  the  Roman  arms,  and  brought  into  a 
state  of  subjection  to  the  Roman  Commonwealth. 

The  members  of  an  independent  community  subdued  by 
the  Roman  arms,  were  placed  in  a  peculiar  position.  They 
were  not  admitted  to  the  rights  of  Roman  Citizens,  nor  were 
they  reduced  to  the  servile  condition  and  stripped  of  all 
rights.  Generally  speaking,  they  retained  their  ancient 
government  and  their  ancient  laws,  so  far  as  the  continuance 
of  those  institutions  consisted  with  a  state  of  subjection  to 
the  Roman  Commonwealth. 

It  is  clearly  laid  down  in  the  Digests,  that,  unless  the 
sovereign  legislature  has  specifically  directed  the  contrary, 
the  judge  shall  consult,  in  the  first  instance,  the  law  pe-  . 
culiar  to  the  particular  region :  And  that  the  Law  of  Rome 
itself  ('jus  quo  urbs  Roma  utitur ')  shall  not  be  applied  to 
the  case  which  awaits  decision,  unless  the  law  peculiar  to 
the  particular  region  shall  afford  no  solution  of  the  legal 
difficulty. 
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Such  being  the  condition  of  the  conquered  and  subject 
nations,  the  following  difficulties  inevitably  arose. 

Inasmuch  as  those  conquered  and  subject  nations  were  not 
incorporated  with  the  conquering  and  sovereign  community, 
their  members  had  no  rights  as  against  Soman  Citizens, 
according  to  the  ancient  and  strict  law  obtaining  in  Borne 
itself.  For,  during  the  period  in  which  that  law  arose,  those 
conquered  and  subject  nations  were  foreign  and  independent 
societies ;  and  agreeably  to  the  unsocial  maxim  which  I  have 
already  explained,  their  members  had  no  rights  which  the 
"Roman  tribunals  would  enforce. 

And,  agreeably  to  the  same  maxim,  members  of  one  of 
those  nations  had  no  rights  as  against  members  of  another. 
For,  although  those  nations  were  now  subject  to  their  com- 
mon sovereign,  Borne,  they  had  been  foreign  and  independent 
nations,  with  reference  to  one  another,  as  well  as  with  refer- 
ence to  the  dominant  nation  which  had  beaten  and  subdued 
them  all.  In  consequence,  therefore,  of  the  maxim  to  which 
I  have  alluded,  the  law  peculiar  to  any  of  those  subject 
nations  imparted  no  rights  to  the  members  of  another  com- 
munity. 

Consequently,  whenever  a  controversy  arose  between  a 
Roman  and  a  Provincial,  or  between  a  provincial  of  one  and 
a  provincial  of  another  Province,  there  was  no  law  applicable 
to  the  case,  and  the  party  who  had  suffered  the  damage  was 
left  without  redress.  As  between  Romans  and  provincials, 
or  as  between  provincials  of  one  and  provincials  of  another 
Province,  the  Roman  Law  afforded  no  remedy.  For  the 
Roman  Law  acknowledged  no  rights  in  any  but  Roman 
Citizens. 

In  either  of  the  same  cases,  the  particular  law  of  any  par- 
ticular Province  was  equally  inefficacious.  For  the  people 
of  that  Province  had  been  an  independent  community ;  whose 
law  (like  that  of  Rome)  acknowledged  no  rights  in  any  but 
its  own  members. 


Creation  of 
Prator 
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To  meet  such  cases,  there  was  a  manifest  necessity  for  a 
system  of  rules  which  should  embrace  all  the  nations  com- 
posing the  Roman  Empire :  which  should  serve  as  a  supple- 
ment or  subsidiwm  to  the  Law  of  Rome  itself,  and  to  each  of 
the  various  systems  of  provincial  law  obtaining  in  the  con- 
quered territory. 

The  obvious  and  urgent  want  was  supplied  in  the  following 
manner : — 
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In  the  earlier  ages  of  Borne,  and  before  she  had  extended      Lkct. 
her  empire  beyond  the  bounds  of  Italy,  the  inconvenience  - — , — * 
which  I  have  tried  to  explain  inevitably  arose,  in  consequence  ^^n  °* 
of  the  unsocial  character  of  the  old  Roman  law,  and  of  the  those  states 
equally  exclusive  character  of  the  various  systems  of  law  ob-  ben  of  any 
taining  in  the  Italian  States  which  the  Roman  people  had  other< 
subdued.    Accordingly,  in  addition  to  the  ancient  Praetor 
(who  judged  in  civil  questions  between  Roman  Citizens,  and 
agreeably  to  the  law  peculiar  to  the  Urbs  Roma),  a  Praetor 
was  appointed  to  determine  the  civil  cases  which  arose  from 
the  relations  between  the  victorious  republic  and  the  subject 
or  dependent  communities. 

This  new  Magistrate  (who  resided  in  Rome  itself,  but 
who  seems  to  have  made  periodical  circuits  through  the 
conquered  States  of  Italy)  exercised  civil  jurisdiction  in  the 
following  cases  :  namely — 1st,  in  all  questions  or  controver- 
sies between  Roman  citizens  and  members  of  the  Italian 
States  which  were  vassals  and  dependents  of  the  Roman 
people ;  2ndly,  between  members  of  any  one  of  these  vassal 
states  and  members  of  any  other ;  Srdly,  between  members  of 
subject  states  when  residing  in  Rome  itself;  which  might  be 
considered  as  a  distinct  class  of  questions,  because,  if  the 
parties  were  members*  of  the  same  community,  the  dispute 
was  properly  decided  by  the  law  of  that  community. 

This  new  magistrate  was  styled  *  Prcetor  Peregrinus : f  Not 
because  his  jurisdiction  was  restricted  to  questions  between 
foreigners ;  but  because  the  questions,  over  which  his  juris- 
diction extended,  arose  mare  frequently  between  foreigners 
and  foreigners  than  between  foreigners  and  Roman  Citizens : 
'  Quod  plerumque  inter  peregrinos  jus  dicebat.' 

In  the  strict  sense  of  the  term  Peregrinus,  the  parties, 
whose  causes  he  commonly  determined,  were  not  peregrini, 
or  foreigners,  but  friends  and  vassals  of  Rome.  But  since 
they  had  been  foreigners  before  their  subjection  to  Rome,  and 
had  not  been  admitted  afterwards  to  the  rights  of  Romans, 
they  were  still  entitled  peregrini  or  foreigners  (as  distinguished 
from  Gives  or  Roman  Citizens). 

As  I  have  remarked  already,  it  is  not  probable  that  a 
foreigner  (in  the  strict  acceptation  of  the  term)  could  regu- 
larly maintain  a  civil  action  before  any  of  the  Roman  Tri- 
bunals. 

After  the  appointment  of  the  Prcetor  Peregrinus,  the  an- 
cient and  ordinary  Prsetor  was  styled  (by  way  of  distinction) 

vol.  11.  E 
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w  .  , '  fixed  at  Borne,  and  partly  because  he  decided  between  Bo- 
mans  and  Romans,  agreeably  to  the  peculiar  law  of  their  own 
pre-eminent  City. 

Law  ad-  From  the  appointment  of  the  Praetor  Peregrinus,  and  the 

byn]?r^    causes  which  led  to  the  creation  of  his  new  and  extraordinary 
Peregrin**,  office,  I  proceed  to  the  law  which  he  administered. 

In  questions  between  foreigners  and  Romans,  and  between 
foreigners  of  different  dependent  States,  the  first  Praetor 
Peregrinus  must  have  begun  with  judging  arbitrarily.  For 
neither  the  law  of  Borne  herself,  nor  the  law  obtaining  in  any 
of  the  vassal  nations,  afforded  a  body  of  rules  by  which  such 
questions  could  be  solved. 

But  a  body  of  subsidiary  law,  applicable  to  such  questions, 
was  gradually  established  by  the  successive  Edicts  which  he 
and  his  successors  (imitating  the  Prcetores  Urbanij  emitted 
on  their  accession  to  office.  This  subsidiary  law,  thus  es- 
tablished by  the  Foreign  Praetors,  was  probably  framed,  in 
part,  upon  general  considerations  of  general  utility.  But,  in 
the  main,  it  seems  to  have  been  an  abstractum  (gathered  by 
comparison  and  induction)  from  the  peculiar  Law  of  Borne 
herself,  and  the  various  peculiar  systems  of  the  subject  or 
dependent  nations. 

Perpetually  engaged  in  judging  between  foreigners  and 
citizens  of  Borne,  and  between  foreigners  of  different  de- 
pendent States,  these  magistrates  were  led  to  compare  the 
several  systems  of  law  which  obtained  in  the  several  com- 
munities composing  the  Roman  Empire.  And,  comparing 
the  several  systems  obtaining  in  those  several  communities, 
they  naturally  extracted  from  those  several  systems,  a  system 
of  a  liberal  character ;  free  from  the  narrow  peculiarities  of 
each  particular  system,  and  meeting  the  common  necessities 
of  the  entire  Roman  World. 

This  body  of  law,  thus  introduced  by  successive  edicts,  ac- 
quired the  name  of  jus  gentium,  and  this  was  the  meaning 
originally  annexed  to  that  ambiguous  and  obscure  expres- 
sion. 
Origin  of  It  probably  acquired  this  name  for  one  of  the  following 
the  term  reasons : — First,  as  extending  to  all  communities  (including 
Borne  itself )  which  formed  part  of  the  Roman  Empire,  it 
was  properly  jus  gentium  or  jus  omnium  gentium,  as  opposed 
to  the  law  peculiar  to  Borne  and  contradistinguished  from, 
the  law  of  a  single  dependent  State.     This  is  the  likeliest 
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origin  of  the  expression.  Secondly,  though  applied  between  Lect. 
Romans  and  foreigners,  as  well  as  between  members  of  dif-  * — , — ' 
ferent  foreign  States,  the  questions  or  controversies,  which  it 
was  framed  to  meet,naturally  arose plerwmque  inter  peregrinos; 
but  peregrini  or  foreigners  when  contradistinguished  from 
Romani  ewes,  are  frequently  styled  gentes.  Thus,  Cives  and 
gentes, — Jews  and  gentiles, — "EXX17M*  koX  Bdpfiapoi, — ex- 
press distinctions  precisely  similar;  they  denote  persons 
other  than  the  countrymen  of  the  person  employing  them, 
as  opposed  to  his  own  countrymen.  Jus  gentium,  therefore, 
does  not  denote  law  obtaining  universally  or  generally,  but 
law  conversant  about  gentes  or  foreigners — namely,  those 
foreigners  who  were  subjects  of  the  Soman  People  and  with 
whom  it  was  most  concerned. 

Extending  to  all  the  nations,  which  composed  the  Roman  Origin  ot 
Empire,  and  not  being  peculiar  to  one  community,  it  was  also  equity^ 
entitled  jus  wquabile,  jus  ceqwwm  or  cequitas,  that  is,  universal 
or  general  law  as  opposed  to  partial  or  particular.  Nothing 
can  be  homelier  than  the  origin  of  the  term  equity,  or  less 
related  to  the  jargon  in  which  it  has  subsequently  been  in- 
Tolved.  But  instead  of  denoting  this  universal  or  equable 
law,  wquitas  sometimes  denoted  conformity  to  that  law ;  as 
justitia  denoted  conformity  to  jus.  Since  the  law  denoted 
by  the  term  equity,  or  the  law  conformity  to  which  was  de- 
noted by  the  term  equity,  was  a  law  of  an  impartial  or  liberal 
character,  equity  came  by  a  natural  transference  of  signifi- 
cation, to  mean  fairness.  It  was  consequently  used  by  every 
innovating  judge,  who  sought  to  cover  his  innovations  by 
a  specious  and  imposing  name ;  and  by  this  obvious  and 
effectual  artifice,  the  term  was  extended  from  the  law  es- 
tablished by  the  prcetores  peregrini,  to  the  law  created  by  the 
ordinary  praetors,  and  by  our  own  chancellors. 

After  the  dominion  of  Rome  had  extended  beyond  Italy,  ^JJ^JJ 
the  subsidiary  Law  introduced  into  Italy  by  the  edicts  of  the    entwm 
Prcetores  peregrini,  was  adopted  and  improved  by  the  Edicts  £?£*? 
of  the  various  Roman  Governors,  who  (under  the  various  tores  pere- 
names  of  Proconsuls,  Pnetors,  Propraetors,  or  Presidents)  buying 
represented  the  Roman  People  in  the  outlying  Provinces.  provinces. 

For  the  governors  of  these  outlying  provinces  (like  the 
Praetor  Peregrinus,  whose  jurisdiction  was  confined  to  Italy, 
and  like  the  proper  magistrates  of  the  Roman  People)  were 
tacitly  or  expressly  authorised  to  legislate,  as  well  as  to  judge ; 
'jus  edicere '  as  well  as  € dicere.' 

■  2 
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xxxi      nor  0£  an  Qm^yjjjg  province  regularly  administered  the  law 


which  had  obtained  in  the  province  before  its  subjection  to 
Borne.  As  between  Romans  and  Romans  residing  within 
his  province,  he  regularly  administered  the  law  peculiar 
to  Borne  herself.  But  neither  the  peculiar  law  of  his  own 
province,  nor  the  peculiar  law  of  Borne  (in  its  old  and  un- 
social form),  would  apply  to  civil  cases  between  Romans 
and  Provincials  or  between  Provincials  of  different  pro- 
vinces. 

In  questions,  therefore,  between  Roman  Citizens  and  Pro- 
vincials, or  between  Provincials  residing  in  his  province  {but 
belonging  to  different  provinces),  he  administered  the  subsidiary 
law  created  by  the  Prcetores  Peregrini,  or  a  similar  subsidiary 
Resumed      law  created  by  himself  or  his  predecessors.     Consequently, 
of^Teub-    before  an<*  afler  the  dominion  of  Borne  had  extended  beyond 
sidiarjr  kw  Italy,  a  law  was  administered  in  Italy  (by  the  Prmtores  Pere^ 
in^oman    grini)  in  aid  of  the  law  peculiar  to  Borne  herself,  or  to  any  of 
Empire.       the  Italian  communities  which  Borne  had  subdued.    After 
the  dominion  of  Borne  had  extended  beyond  Italy,  the  same 
or  a  similar  law  was  administered  in  the  outlying  provinces 
(by  their  respective  Presidents  or  Governors),  in  aid  of  the 
law  peculiar  to  Borne  herself,  or  of  the  law  obtaining  in  any 
of  those  provinces  before  its  subjection  to  the  conquering 
City.     And  this  subsidiary  law,  thus  administered  in  Italy 
and  in  the  outlying  provinces,  was  applied  to  civil  questions 
between  citizens  of  Borne  and  members  of  the  nations  sub- 
ject to  Borne,  or  between  members  of  any  of  those  nations 
and  members  of  any  other. 
Uniformity       Since  the  want  which  led  to  the  creation  of  this  subsidiary 
ridia"  kw  ^aw  was  ^e  8ame  ^  Italy  and  the  outlying  Provinces,  and 
throughout  since  ail  its  immediate  authors  were  representatives  of  the 
Empire!"111   same  sovereign,  it  naturally  was  nearly  uniform  throughout 
the  Roman  World,  notwithstanding  the  multiplicity  of  its 
sources.     The  Presidents  of  the  outlying  provinces  naturally 
borrowed  from  the  Edicts  of  PrcBtores  Peregrini ;   and  the 
PrcBtore8  Peregrini  as  naturally  adopted  the  improvements 
which  the  Edicts  of  those  Presidents  introduced. 
This  iut»i-       As  distinguished  from  the  system  of  law  which  was  peculiar 
wautyfed    *°  ^°me  herself,  and  also  from  the  systems  of  law  which 
jus  gentium,  were  respectively  peculiar  to  the  subject  or  dependent  com- 
etc.Tandm,   munities,  this  subsidiary  law  was  styled  jus  gentium,  or  jus 
cSS^^r  omn^um  gentium  i  the  law  of  aU  the  nations  (including  the 
Um  earlier    conquering  and  sovereign  nation)  which  composed  the  Roman 
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World.    As  being  the  law  common  to  these  various  nations.      Lot. 
or  administered  equally  or  universally  to  members  of  these 


various  nations,  it  was  also  styled  jus  cequum,  jus  wquabile,  ^™*£fc 
wquitas :  Though  the  term  '  wquitas '  seems  to  have  denoted 
properly,  not  this  common  or  equal  law,  but  conformity  or 
consonance  to  this  common  or  equal  law ;  as  the  more  exten- 
sive but  analogous  term  justitia  signifies  conformity  or  con- 
sonance to  any  jus  or  law  of  any  kind  or  sort.  And  the  jus 
gentium  which  I  have  now  attempted  to  describe,  was  the 
qtAj  jus  gentium  that  was  known  to  the  Roman  Law,  till  the 
jus  gentium  or  naturals,  which  occurs  in  Justinian's  com- 
pilations, was  imported  into  it,  by  the  jurists  who  are  styled 
Classical,  from  speculations  of  Greek  Philosophers  on  Law 
and  Morals. 

Originally,  the  jus  gentium  which  I  have  attempted  to 
describe,  was  not  parcel  of  the  proper  Soman  Law,  or  the  law 
peculiar  to  Borne  herself. 

But  the  first  arose  in  an  age  comparatively  enlightened, 
and  was  a  product  of  large  experience ;  whilst  the  last  had 
arisen  in  an  age  comparatively  barbarous,  and  was  a  product 
of  narrow  experience.  The  jus  gentium,  therefore,  was  so 
conspicuously  better  than  the  proper  Roman  Law  that  na- 
turally it  gradually  passed  into  the  latter ;  or  became  incor- 
porated with  the  latter. 

It  influenced  the  legislation  of  the  Populus,  Plebs,  and 
Senate ;  it  influenced  the  opinions  held  and  emitted  by  the 
Prudentes ;  and  (above  all)  it  served  aB  a  pattern  to  the  Pros- 
tores  Urbani,  in  the  large  and  frequent  innovations  which 
they  made  by  their  general  edicts,  upon  the  old,  rude,  and 
incommodious  law  peculiar  to  the  Urbs  Roma. 

So  much  indeed  of  the  jus  gentium  passed  into  the  jus 
prcetorium  (or  the  law  which  the  Prcetores  Urbani  created  by 
their  general  edicts),  that  one  of  the  names  given  to  the 
latter  was  probably  transferred  to  it  from  the  former.  It 
probably  was  named  wquitas,  (or  jus  wquum,)  after  that  cequal 
or  common  law,  from  which  it  had  borrowed  the  bulk  or  a 
large  portion  of  its  provisions. 

The  law  formed  by  the  Edicts  of  the  Prcetores  Urbani  (or  JEquitas 
the  Praetors  who  sat  immovably  in  the  Urbs  Roma,  and  ad- 
ministered justice  between  Roman  Citizens)  was  commonly 
called  jus  prwtorvwm.  But  having  borrowed  largely  from  the 
jus  gentium,  it  was  also  styled,  like  the  jus  gentium,  c  wquitas : ' 
A  name  which  was  extended  to  it  the  rather,  for  this  rea- 
son:— that  wquitas  had  become  synonymous  with  general 
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utility  i  and  that  the  jus  prwtorium  (when  contrasted  with 
the  old  law,  to  which  it  was  a  corrective  and  supplement)  was 
distinguished  by  a  spirit  of  impartiality  or  fairness,  or  by  its 
regard  for  the  interests  of  the  weak  as  well  as  for  the 
interests  of  the  strong :  e.  g.,  It  enlarged  the  rights  of 
women :  gave  to  the  filius  familias  rights  against  the  father ; 
to  the  members  of  the  subject  States  rights  against  Roman 
citizens. 

Now  after  the  incorporation  of  the  jus  gentium  with  the 
proper  Law  of  the  Urbs  Roma,  the  latter  was  distinguishable, 
and  was  often  distinguished,  into  two  portions — namely,  the 
jus  gentium  which  had  been  incorporated  with  it,  and  that 
remnant  of  the  older  law  which  the  jus  gentium  had  not 
superseded.  As  being  proper  or  peculiar  to  the  City  of 
Borne,  this  remnant  of  the  older  law  (when  contradistin- 
guished from  the  jus  gentium)  was  styled  jus  civile :  that  is 
to  say,  the  proper  or  peculiar  Law  of  that  Oivitas  or  Inde- 
pendent State.  Though  (as  I  shall  shew  hereafter)  jus  civile 
(taken  in  a  larger  meaning)  included  the  whole  of  the  Soman 
Law :  the  jus  gentium  which  it  had  borrowed,  as  well  as  the 
jus  civile  (taking  the  expression  in  the  narrower  meaning) 
upon  which  the  jus  gentium  had  been  superinduced. 

This  distinction  between  jus  civile  et  gentium  (as  denoting 
different  portions  of  the  more  recent  Roman  Law)  nearly 
tallied  with  the  distinction  between  jus  civile  et  prcetorium. 
For  first ;  Though  much  of  the  jus  Prcetorium  (or  the  law 
introduced  by  the  edicts  of  the  Prcetores  Urbani)  was  not 
suggested  to  its  authors  by  the  jus  gentium,  most  of  it  was 
naturally  formed  upon  the  model  or  pattern  which  that  jus 
cequum  presented  to  imitation. 

Secondly ;  although  the  incorporation  of  the  latter  with 
the  Law  of  the  Urbs  Roma,  was  partly  accomplished  by  acts 
of  the  Populus,  Plebs,  and  Senate,  still  it  was  principally 
effected  through  the  edicts  of  the  Urban  Praetors :  By  whom 
(as  I  shall  shew  in  a  future  Lecture)  the  business  of  Civil 
Legislation  was  mainly  carried  on. 

Now  as  most  of  the  jus  prcetorium,  consisted  of  jus  gentium,, 
and  as  most  of  the  jus  gentium  (imported  into  the  Roman 
Law)  was  imported  by  the  edicts  of  those  Praetors,  it  is  not 
wonderful  or  remarkable  (considering  the  clumsy  manner  in 
which  language  is  usually  constructed)  that  jus  prcetorium 
and  jus  gentium  were  considered  synonymous  expressions : — 
that  the  distinction  between  jus  civile  et  jus  gentium,  and  the 
distinction  between  jus  civile  et  jus  prcetorium,  were  con- 
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aidered  as  equivalent  distinctions  (although,  in  truth,  they      Lkct. 
were  disparate). 


And  (for  the  same  reason)  the  extension  of  the  term  ^q^^- 
*  cequitas  *  was  restricted  to  the  jus  prcetorium ;  though  the 
term  might  have  been  extended  to  a  lex,  or  a  Senatus-consul- 
tum  which  had  borrowed  its  provisions  or  principle  from  the 
jus  gentium* 

The  jus  gentium  therefore  of  the  earlier  Roman  Lawyers, 
was  the  common  law  of  the  community  composing  the  Roman 
world,  as  contradistinguished  to  the  particular  systems  which 
were  respectively  peculiar  to  those  several  communities  or 
gentes. 

But  in  consequence  of  this  incorporation  of  the  jus  gentium  Absorption 
with  the  law  peculiar  to  the  Urbs  Roma,  the  jus  gentium,  as  a  j££*D^*~ 
separate  system,  eventually  disappeared.     For  the  proper  pnWiaw 
Roman  Law,  having  adopted  and  absorbed  it,  Bfecame  appli-  a^ 
cable  to  the  cases  which  it  had  been  made  to  meet :  That  is 
to  say,  to  civil  questions  between'  Citizens  of  Rome  and 
members  of  the  communities  which  Rome  had  subdued,  or 
between  members  of  any  of  those  communities  and  members 
of  any  other.    And,  by  consequence,  the  office  of  the  Praetor 
Peregrinus  thereafter  fell  into  disuse ;  and  the  Edicts  of  the 
Presidents  in  the  various  provinces  were  thereafter  exclu- 
sively occupied  with  purely  provincial  interests. 

The  Roman  Law  having  absorbed  t^e  jus  gentium,  and  Causes  of 
tending  in  every  direction  to  universality,  had  now  put  off  ^anLaw 
much  of  its  exclusive  character.     Although  that  older,portion  f°r  j/*^" 
of  it,  which  was  marked  with  the  distinctive  name  of  jus  civile,  univeraai 
was  still  the  peculiar  law  of  Roman  Citizens,  much  of  the 
later  law  introduced  by  the  people  and  Senate,  and  more  of 
the  law  established  by  the  Urban  Praetors,  was  adapted  to 
the  common  necessities  of  the  entire  Roman  world.    Hence 
the  Law  of  the  Urbs  Roma  (though  originally  the  peculiar 
law  of  the  dominant  City)  was  applied  (in  subsidium)  to  cases 
between  Provincials,  although  the  contending  parties  were 
members  of  the  same  province,  and  were  actually  within  the 
jurisdiction  of  its  peculiar  tribunal   .  Owing  to  the  character 
of  universality  which  it  thus  acquired,  and  which  was  after- 
wards heightened  by  the  labours  of  the  Classical  Jurists,  the 
Roman  Law  (though  the  law  of  a  single  people  living  in  a 
remote  age)  has  obtained  as  auxiliary  law  in  the  nations  of 
Modern  Europe,  or  has  been  incorporated  with  their  own 
peculiar  systems. 

And  here  I  would  remark  that  a  common  law  or  jus  wquum. 


Law. 
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xx*i  nearty  resembling  the  jus  gentium  in  question,  has  obtained 
»-  «  —  in  almost  every  nation  with  which  we  are  acquainted.40  For 
every  system  which  is  common  to  a  limited  number  of  na- 
tions, or  to  all  the  members  of  a  single  nation,  is  a  jus  gentium 
(as  the  phrase  was  understood  by  the  earlier  Soman  Lawyers) 
when  opposed  to  the  particular  systems  of  those  several  com- 
munities, or  to  the  particular  bodies  of  law  obtaining  in  that 
one  community. 

Wherever,  in  short,  there  coexist  various  systems  of  par- 
ticular law,  and  a  general  system,  there  is  a  jus  gentium  (in 
the  sense  of  the  older  Soman  Lawyers). 

From  the  jus  gentium  of  the  older  Roman  Law  I  pass  to 
the  jus  gentium,  otherwise  jus  naturale,  of  the  Institutes  and 
Pandects. 

The  jus  gentium  or  naturals  of  the  Institutes  and  Pandects 
compiled  by  Justinian,  has  little  or  no  connexion  with  the 
jus  gentium  explained  above.  The  jus  gentium  of  the  Insti- 
tutes and  Pandects  was  imported  into  the  Roman  Law  from 
the  systems  of  the  Grecian  philosophers  by  the  jurists  styled 
classical :  that  is,  the  jurists  who  lived  and  wrote  during  the 
period  intervening  between  the  birth  of  Cicero,  and  the 
reign  or  death  of  the  Emperor  Alexander  Severus,  and  of 
whose  writings  the  Institutes  and  Pandects  are  almost  en- 
tirely composed.  Servius  Sulpicius,  the  friend  of  Cicero,  is 
generally,  I  believe,  considered  the  first  of  the  classical  jurists ; 
TJlpian,  who  held  the  post  of  Praefectus  annonse  and  other 
offices  under  Alexander  Severus,  closed  the  series.  They  are 
esteemed  classical  probably  because  many  of  them  lived  in 
the  time  of  Augustus  or  in  the  classical  ages  which  imme- 
diately succeeded  him,  and  those  who  lived  at  a  later  period 
retained  the  classical  manner.     The  latin  of  TJlpian,  though 

40  (E.g.)  Roman  Law  as  subsidiary  America,  which  is  applied  by  Federal 
law  of  a  limited  number  of  modern  na-  Courts  in  cases  over  which  the  Constitu- 
tions. General  Feudal  Law  (or  abstrac-  tion  has  given  them  jurisdiction,  in  de- 
tew*  contained  in  IAbri  Feudorum)  as  fault  of  law  made  or  specified  by  the 
subsidiary  law  of  a  limited  number  of  Constitution  or  by  Congress, 
modern  (or  middle,  age)  nations.  Common  Law  of  England,  as  originally 

Jus  commune  Gvrmanicum,  since  the  understood :   though  original  idea  now 

dissolution  of  the  Empire.  cut  down  to  Law  judiciary — not  made 

Law  Mercantile.  on  statutes — administered  by  Courts  of 

Canon  Law.  Common  Law,  and  obtaining  as  Law 

Jus  commune  Germanicum,  before  dis-  throughout  the  Realm, 

solution  of  Empire.  Falck,   §   124.     Blackstone,  vol.   ii. 

Law  contained  in  General  Prussian  44 ;  vol.  iv.  67. 

Code.  Du  Ponceau's  Jurisdiction  of  Federal 

Common  Law  of   United  States  of  Courts. 
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too  declamatory  for  my  taste,  is  by  many  esteemed  the  best      Lxct. 
latin  in  the  Pandects.  ^±L. 

It  is  said  in  the  Pandects  and  Institutes  of  Justinian,  and  tjnction  of 
also  in  the  Institutes  of  Gains  (from  which  Justinian's  Insti-  J**  **& 

v  .  into  jut 

tutes  were  principally  copied),  that  every  independent  nation  civile  etj%» 
has  a  positive  law  and  morality  ('  leges  et  mores '),  which  are  ^f^W9B 
peculiar  to  itself,  of  which  the  given  community  is  the  source  "?a^^  . 
or  immediate  author,  and  which,  as  being  peculiar  to  that  jurists,  and 
given  community  or  civiias,  may  be  styled  aptly  jus  civile:  jJJJJjJjJ^g 
But  that  every  nation,  moreover,  has  a  positive  law  and  compiia- 
morality  which  it  shares  with  every  other  nation ;  of  which 
a  natural  reason  is  the  source  or  immediate  author;  and 
which,  as  being  observed  by  all  nations,  may  be  styled  aptly 
' jus  gentium,'  or  'jus  omnium  gentium.9 

'  Omnes  populi,  qui  legibus  et  moribus  reguntur,  partim 
suo  proprio,  partim  communi  omnium  hominum  jure  utun- 
tur.  Nam  quod  quisque  populus  ipse  sibi  jus  constituit, 
id  ipsius  proprium  est,  vocaturque  jus  civile;  quasi  jus 
proprium  ipsius  civitatis.  Quod  vero  naturalis  ratio  inter 
omnes  homines  constituit,  id  apud  omnes  populos  peieeque 
custoditur,  vocaturque  jus  gentium ;  quasi  quo  jure  omnes 
gentes  utuntur.' 

And  the  jus  gentium  described  in  the  foregoing  passage  is 
described  in  other  passages  in  the  Pandects  and  Institutes 
as  th<$  <  commune  omnium  hominum  (sive  civitatum)  jus :' 
the  *  antiquius  jus  quod  cum  ipso  genere  humano  proditum 
est:'  the  'naturale  jus  quod  vocatur  jus  gentium;  quod 
divin&  qu&dam  providentifi,  constitutum,  semper  Annum  atque 
immutabile  permanet.' 

It  is  manifest,  moreover,  from  the  language  of  these  pas- 
sages that  the /us  gentium  occurring  in  Justinian's  com- 
pilations is  the  natural  or  divinum  jus  which  occurs  in  the 
writings  of  Cicero;  and  which  Cicero  himself,  as  well  as 
the  Classical  Jurists,  who  probably  were  influenced  by  his 
example,  borrowed  from  the  Qvaucov  Sltcaiov,  or  natural  rule 
of  right,  conceived  by  Greek  speculators  on  Law  and  Morals. 

I  remarked  just  now,  that  the  jus  prcetorvum,  or  the  Law 
created  by  the  general  edicts  of  the  Protores  Urbani,  bor- 
rowed the  bulk,  or  a  large  portion  of  its  provisions,  from  the 
jus  gentium,  (or  jus  cequum  or  commune,)  which  was  properly 
of  Roman  origin.  And  it  is  not  unworthy  of  observation, 
that  Cicero's  jug  naturale  is  opposed  to  the  jus  prwtorium,  and 
therefore,  to  the  jus  gentium  which  was  properly  of  Soman 
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xxxr      or*gin,  &*  we^  a*  *°  ^e  ^aw  which  the  jus  prcetorium  modified, 
^ — , — -*  and  which  was  strictly  peculiar  to  the  Urbs  Roma. 


'  Non  a  duodecim  tabulis,  (says  Cicero,)  neque  a  Pretoria 
edicto,  sed  penitus,  ex  intimft  philosophic,  haurienda  juris 
disciplina.' 
The  dis-  ^  seems  to  follow  from  the  foregoing  statement,  that  the 

tinction  be-  distinction  between  jus  civile  and  jus  gentium,  which  occurs 
civile  and  in  Justinian's  compilations,  is  speculative  rather  than  prac- 
wthidT*"'m  ^^  >  an^  tiu^  tta  Classical  Jurists  introduced  it  into  their 
occurs  in  ^  treatises  on  the  .Roman  Law,  rather  to  display  their  ac- 
compiia-  quaintance  with  the  ethical  philosophy  of  the  Greeks,  than 
swSuutive  because  it  was  a  fit  basis  for  a  superstructure  of  legal  con- 
rather  than  elusions. 

prac  Accordingly,  a  legal  inference  drawn  from  the  distinction, 

is  scarcely  to  be  met  with  in  any  of  Justinian's  compilations; 
though,  since  the  distinction  is  placed  at  the  beginning  of 
the  Pandects  and  Institutes,  and  is  there  announced  to 
the  reader  with  a  deal  of  formality  and  pother,  one  might 
naturally  think  it  the  forerunner  to  a  host  of  important  con- 
sequences. 
Modes  of  k*  ^e  I^^tes,  indeed,  of  Justinian  (following  the 
acquisition  Institutes  of  Gaius,)  titles,  or  modes  of  acquisition,  are 
riband  divided  into  civil  and  natural,  or  modes  of  acquisition  ex 
ex  jure  gen-  jwre  civili  and  modes  of  acquisition  ex  jure  gentium :  the 
former,  it  is  said,  being  a  peculiar  offspring  of  the  system  of 
positive  law  peculiar  to  the  Soman  Civitas ;  and  the  latter, 
it  is  said,  being  sanctioned  legally  in  all  political  societies, 
and  sanctioned  morally  or  by  custom  in  all  societies  what- 
ever. But  this  division  of  modes  of  acquisition  is  not  fol- 
lowed by  a  single  inference.  And  (what  is  equally  remark- 
able) the  modes  of  acquiring  obligations,  or  jura  in  personam, 
are  not  divided  in  the  same  manner ;  though  of  these  also, 
some  are  common  to  all  or  most  systems  of  law,  and  others 
(such  as  stipulatio)  strictly  peculiar  to  the  Roman  law:  while 
if  the  classification  had  been  important  legally,  it  would 
have  been  found  in  both  classes  of  modes  of  acquisition.  In 
truth  the  distinction  between  jus  gentium  and  jus  civile,  as 
thus  understood,  is  of  no  consequence  at  all  in  the  Soman 
law.  Certain  obligations,  the  Soman  jurists  do  style  natural, 
but  the  word  has  here  a  singular  and  peculiar  meaning ; 
it  denotes  certain  obligations  which  are  imperfect,  which 
the  law  will  not  enforce.  In  certain  cases  the  law  is 
said  to  reprobate  a  particular  transaction,  but  will  not 
set  aside  the  transaction  if  done  against  the  law;  and 
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though  the  party  may  be  morally  bound  to  male  restitution     !■*£*• 
of  any  advantage  which  he  may  acquire  by  the  transaction  . , — « 


which  the  law  reprobates,  the  law  will  not  enforce  the  obli- 
gation. It  is  then  styled  a  natural  obligation.  For  instance, 
a  gambling  transaction  is  said  to  be  void,  and  to  be  repro- 
bated by  the  law ;  but  if  the  party  has  paid  a  gambling  debt, 
he  cannot  afterwards  recover  it. 

The  only  instance  occurring  to  me,  in  which  a  consequence 
is  built  upon  the  distinction  between  the  jus  civile  and  jus 
gentium,  is  the  difference  which  I  have  formerly  mentioned 
between  crimes  with  reference  to  the  cases  in  which  igno- 
rantia  juris  is  an  excuse.  Persons  belonging  to  the  classes 
quibus  permissum  est  jura  ignorare,  are  not  excused  if  they 
have  committed  an  offence  against  jus  gentium  or  naturale ; 
for  jus  gentium  being  known  naturcM  rations,  or  by  a  moral 
sense  or  instinct,  the  party  must  have  known  that  he  was 
violating  the  law  of  nature,  and  must  have  surmised  that  he 
was  violating  the  law  of  the  State,  and  the  plea  of  ignorance 
therefore  must  be  false.  In  this  case  a  set  of  inferences  are 
deduced  from  the  distinction,  but  this  is  the  only  instance 
which  I  can  find. 

The  distinction  between  jus  civile  and  jus  prastorium,  is 
just  as  penetrating  and  as  pregnant  with  consequences  as 
our  distinction  between  law  and  equity.  But,  as  a  legal 
distinction,  that  of  jus  civile  and  jus  gentium  is  nearly 
barren. 

The  jus  naturale  or  gentium  of  the  classical  jurists,  like  Do^fe 

*  °  .  meaning 

the  law  natural  of  their  modern  imitators,  is  ambiguous.  It  of  ju» 
sometimes  means  that  portion  of  positive  law  which  is  a  natu  e* 
constituent  part  of  all  positive  systems,  and  sometimes  the 
standard  to  which,  in  the  opinion  of  the  writer  or  speaker, 
law  should  conform.  For  example,  slavery,  in  certain  pas- 
sages of  the  classical  jurists,  is  said  to  exist  jure  naturali  or 
jure  gentium ;  for  the  institution  of  slavery  was  common  to  all 
nations  with  which  the  Komans  were  acquainted.  But,  in 
other  passages,  it  is  asserted  that  all  men  are  naturally  free, 
and  that  the  institution  of  slavery  is  repugnant  to  the  law  of 
nature.  Now,  the  law  of  nature  which  authorized  slavery 
and  that  which  repugns  it  cannot  be  the  same  law  of  nature, 
but  must  be  set  or  established  by  hostile  natures.  In  the  one 
case,  the  writers  were  speaking  of  that  which  is  actually  an 
integral  portion  of  all  positive  law ;  in  the  other,  they  were 
probably  speaking  of  law  as  it  should  be,  and  styled  the 
standard  to  which  it  ought  to  conform,  the  law  of  nature. 
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LRnrv  in  the  savage  condition.  For  some  of  the  positive  laws  ob- 
taining in  a  political  community,  suppose  that  the  given 
community  is  a  political  community ;  and  therefore  could 
not  obtain  in  it  if  it  were  a  natural  society.  Such  for  ex- 
ample, are  the  positive  laws  which  determine  the  powers 
and  duties  of  the  ministers  of  justice,  and  of  the  other 
political  or  public  persons  subordinate  to  the  sovereign  go- 
vernment. 

Some,  moreover,  of  the  positive  laws  obtaining  in  a  po- 
litical community,  would  probably  be  useless  to  a  natural 
society  which  had  not  ascended  from  the  savage  state.  And 
others  which  might  be  useful  even  to  such  a  society,  it  pro- 
bably would  not  observe ;  inasmuch  as  the  ignorance  and 
stupidity  which  had  prevented  its  submission  to  political  go- 
vernment, would  probably  prevent  it  from  observing  every 
rule  of  conduct  that  had  not  been  forced  upon  it  by  the 
coarsest  and  most  imperious  necessity. 

The  positive  laws,  therefore,  of  any  political  community 
are  divisible  into  two  kinds. 

Some  it  would  probably  observe  as  moral  or  customary 
rules,  although  it  were  a  society  not  political,  and  also  had 
not  ascended  from  the  savage  state.  Others  it  certainly  or 
probably  would  not  so  observe,  if  it  were  a  natural  society, 
and  were  also  in  the  savage  condition. 

The  positive  laws,  moreover,  of  any  political  community 
may  be  distinguished  in  the  following  manner : 

Some  are  peculiar  or  proper  to  that  single  political  com* 
munity,  or,  at  least,  are  not  common  to  all  political  com- 
munities. Others  are  common  to  all  political  communities, 
or  form  a  constituent  part  of  every  positive  system. 

But  it  is  probable  that  some  of  the  laws  which  obtain  as 
positive  laws  in  all  political  communities,  would  obtain  as 
moral  rules  in  any  political  community,  although  it  were  a 
natural  society,  and  living  in  the  savage  condition.  For, 
since  there  are  political  communities  that  scarcely  have 
ascended  from  the  savage  state,  it  is  probable  that  some  of 
these  laws  rest  upon  grounds  of  utility  which  are  strictly 
universal  and  also  strikingly  obvious :  which  extend  through 
all  societies  (natural  or  political,  savage  or  refined),  and 
which  even  a  natural  society,  in  the  rudest  condition  of 
humanity,  could  hardly  fail  to  perceive. 

Now  the  positive  laws  which  are  common  to  all  political 
communities,  and  which,  moreover,  are  universally  and  pal- 
pably useful,  are  apparently  the  '  natural  laws '  usually  con- 


y 
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templated  by  modern  writers  on  jurisprudence  when  they      l*ct. 
mean  by  the  expression  '  natural  laws '  a  kind  of  the  laws   • — , — * 
that  are  properly  the  subject  of  their  science. 

The  rationale  of  the  distinction  of  positive  laws  into  natural 
laws  and  positive  laws,  may  therefore  be  stated  thus. 

The  former  are  common  to  all  political  societies,  in  the 
character  of  positive  laws:  and  being  palpably  useful  to 
every  society  whatever,  they  are  common  to  all  societies, 
political  or  natural,  in  the  character  of  moral  rules. 

The  latter  are  not  common,  as  positive  laws,  to  all  political 
societies ;  or  though  they  be  common,  as  positive  laws,  to  all 
political  societies,  they  are  not  common,  as  moral  rules,  to 
all  societies  (political  or  natural). 

And  here  I  would  remark  that  the  natural  law  in  question  This  natu- 
when  considered  as  positive  law,  is  closely  analogous  to  the  positive 
jus  gentium  of  the  earlier  Roman  Lawyers,  and  to  any  of  the  ^Jt  ana_ 
systems  of  common  or  general  law  which  resemble  their  jus  logons  to 
gentium.     For  the  natural  law  in  question  is  the  common  timrn^M 
positive  law  of  all  independent  nations ;  and  the  jus  gentium  |"^«* 
of  the  earlier  Roman  Lawyers,  or  any  of  the  systems  of  Lawyers, 
general  law  which  resemble  their  jus  gentium,  is  a  com-  rtc* 
mon  positive  law  of  a  comparatively  restricted  extension: 
being  common  to  a  limited  number  of  independent  nations, 
or  common  to  all  the  members  of  a  single  independent 
nation. 

But  it  must  be  remarked  that  the  natural  law  of  modern  Natural 

law  of 

writers  on  jurisprudence,  (like  the  jus  gentium  or  naturale  modems, 
which  occurs  in  Justinian's  Compilations,)  is  not  restricted  to  ^/J^  0f 
positive  laws,  but  comprises  merely  moral,  or  merely  cus-  Justinian's 
tomary  rules.    It  comprises  every  rule  which  is  common  to  tions, 
all  societies,  thougl  the  rule  may  not  obtain,  as  positive  law,  2J23JJJ 
in  all  political  communities,  or  in  any  political  community,  morality 
And  consequently,  the  natural  law  of  those  modern  writers,  interna-  y 
(like  the  jus  gentium  or  naturale  which  occurs  in  those  Cora-  ^j"^)  " 
pilations,)  embraces  all  the  laws  (or  rules  of  positive  morality)  aitiveiaw.41 
which  are  styled  international  laws,  or  the  laws  of  nations. 
Or,  rather,  it  embraces  all  those  rules  of  international  morality, 
which  are  not  observed  exclusively  by  a  limited  number  of 
nations,  but  obtain,  or  are  deemed  to  obtain,  between  all 
nations  whatsoever. 

The  jus  gentium,  therefore,  which  occurs  in  Justinian's 
Compilations,  is  a  much  larger  expression  than  '  the  law  of 

«  Falck,  283,  79  ;  Hugo,  Enc.  p.  279 ;  Gaii  Comm.  iii.  94. 
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Lbct.      Again,  jus  civile  is  defined  by  Ulpian  and  others  as  c  quod 
< — , — -  neque   in  totam  a  naturali  vel  gentium  recedit,  nee  per 


omnia  ei  servit :  Quod  itaque  efficimus,  cum  aliquid  ad- 
dimns  vel  detrahirrms  juri  communi?'  Now,  the  jus  na- 
turale  or  gentium  as  meaning  an  actual  part  of  all  systems 
of  positive  law,  is  not  susceptible  of  detraction  or  abrogation. 
It  is  jus  naturals  or  jus  quo  omnes  gentes  utuntur ;  precisely, 
because  it  is  in  force  everywhere.  If  it  were  abrogated  in 
any  system,  it  would  lose  the  universality  which  is  essential 
to  its  existence.  The  phrase,  therefore,  must  here  mean 
something  else ;  probably  the  standard,  the  law  of  God,  as 
indicated  naturali  rations. 
Of  jut  am-  Before  I  conclude,  T  shall  advert  to  certain  meanings  of 
*  mm as  rig-  jus  gentium  different  from  those  which  I  have  explained.  It 
teroitioQai  sometimes  seems  to  include  positive  morality,  as  well  as  po- 
moraiity.  gftive  law,  especially  that  part  of  positive  morality  which  is 
styled  international  law,  and  which  is  supposed  to  be  a  con- 
stituent portion  of  all  positive  morality.  As  including  all 
law,  and  all  morality  supposed  to  be  general  or  universal, 
the  phrase  jus  gentium  necessarily  includes  that  morality 
which  exists  inter  gentes.  It  is  not  certain  that  the  phrase 
is  ever  used  in  this  sense  by  the  Roman  Jurists,  but  certainly 
Livy  and  Sallust  so  employ  it.  International  law  is  styled 
by  Gaius,  as  by  Grotius  and  others  of  the  moderns,  jus  belli ; 
by  other  Soman  jurists  it  is  termed  jus  fecials;  and  even  by 
Livy  and  Sallust  jus  gentium  is  not  applied  specially  to  in- 
ternational law,  though  it  includes  that  with  many  other 
objects. 

In  some  modern  treatises,  almost  any  system  of  law  which 
enters  into  many  positive  systems,  is  styled  jus  gentium. 
Spelman,  for  example,  styles  the  feudal  law  the  jus  gentium 
or  law  of  nature  of  this  western  world.  The  same  notion 
which  the  Soman  Jurists  expressed  by  the  term  is  here  ap- 
plied on  a  different  scale.  In  the  same  manner  the  name 
jus  gentium  might  be  given  to  the  Roman  Law  as  applied  in 
the  states  of  modern  Europe,  since  it  forms  a  part  of  almost 
all  their  systems  of  law. 
uipian's  Agreeably  to  the  plan  which  I  have  sketched  in  the  outset 

ju^nafe-  0£  ^jg  lecture,  I  should  next  examine  the  jus  naturals,  which 
I  style,  for  the  sake  of  distinction,  Uipian's  law  of  nature — 
a  law  which,  according  to  him,  is  common  to  man  and  beast ; 
and  which  he  contradistinguishes  from  that  jus  gentium  or 
naturals,  which  tallies  with  the  law  natural  of  modern  jurists 
and  moralists. 
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But  since  TTlpian's  law  natural  is  peculiar  to  himself,      Lkct. 
since  it  only  occurs  in  two  or  three  passages  of  Justinian's  - — , — ' 
Institutes  and  Pandects,   and  has  no  influence  upon  the 
matter ',  or  even  upon  the  form,  of  the  Roman  Law,  I  shall  not 
occupy  your  time  with  it. 

Did  it  not  stand  at  the  beginning  of  the  Institutes  and 
Pandects,  and  were  it  not  the  source  of  certain  conceits 
which  have  gotten  good  success,  I  should  have  dismissed  it 
without  examination.  But  since  it  occupies  the  foremost 
place  in  Justinian's  Institutes  and  Pandects,  and  since  it  is 
manifestly  the  groundwork  of  more  imposing  nonsense,  it 
possesses  an  extrinsic  or  accidental  importance  which  de- 
mands a  passing  and  brief  notice. 


LECTUBE  XXXII. 

LAW   NATURAL  AND   POSITIVE. 

Fsom  the  jvs  gentium  of  the  earlier  Roman  Lawyers  I  pro-      Lbct. 

ceed  to  the  distinction    of  positive  law  into  natural  and  ^ — , 

positive,  as  the  distinction  is  commonly  understood  by  mo-  ^tira  of 

dern  writers  on  jurisprudence.  pontiveiaw 

The  rationale  of  this  distinction  may,  perhaps,  be  conceived  J^d  po*i- 

and  expressed  in  the  following  manner.  ***»  M  . 

mi  m_«       i  *  i.j.      1  «x  J-    •   «ui      commonly 

The  positive  laws  of  any  political  community  are  divisible  understood 

into  two  kind8  :  Writers  on 

Some  it  would  probably  observe  as  moral  or  customary  jorispru- 
rale8,  although  it  were  a  natwrcd  society  (or  a  society  not  Rational* 
political),  and  although  it  were  also  in  the  savage  state  ^S^ 
which  commonly  accompanies  the  absence  of  political  go- 
vernment.    For  they  rest  upon  grounds  of  utility  which 
are  strikingly  obvious ;  and  which  extend,  moreover,  through 
all  societies  (natural  or  political,  savage  or  refined).     The 
positive  laws,  for  example,  which,  in  political  societies  shield 
the  lives  of  the  citizens,  are  admitted  as  moral  rules,  and 
commonly  are  observed  as  such,  even  by  the  members  of 
the  natural  societies  which  have  not  ascended  from  the  savage 
state. 

There  are  others  of  the  positive  laws  obtaining  in  a  poli- 
tical community,  which  it  would  not  observe  as  moral  or 
customary  rules,  if  it  were  a  natural  society,  and  were  also 
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Lrct.      in  the  savage  condition.    For  some  of  the  positive  laws  ob- 

XXXII  •••••  • 

> — , — *  taining  in  a  political  community,  suppose  that  the  given 
community  is  a  political  community ;  and  therefore  could 
not  obtain  in  it  if  it  were  a  natural  society.  Such  for  ex- 
ample, are  the  positive  laws  which  determine  the  powers 
and  duties  of  the  ministers  of  justice,  and  of  the  other 
political  or  public  persons  subordinate  to  the  sovereign  go- 
vernment. 

Some,  moreover,  of  the  positive  laws  obtaining  in  a  po- 
litical community,  would  probably  be  useless  to  a  natural 
society  which  had  not  ascended  from  the  savage  state.  And 
others  which  might  be  useful  even  to  such  a  society,  it  pro- 
bably would  not  observe ;  inasmuch  as  the  ignorance  and 
stupidity  which  had  prevented  its  submission  to  political  go- 
vernment, would  probably  prevent  it  from  observing  every 
rule  of  conduct  that  had  not  been  forced  upon  it  by  the 
coarsest  and  most  imperious  necessity. 

The  positive  laws,  therefore,  of  any  political  community 
are  divisible  into  two  kinds. 

Some  it  would  probably  observe  as  moral  or  customary 
rules,  although  it  were  a  society  not  political,  and  also  had 
not  ascended  from  the  savage  state.  Others  it  certainly  or 
probably  would  not  so  observe,  if  it  were  a  natural  society, 
and  were  also  in  the  savage  condition. 

The  positive  laws,  moreover,  of  any  political  community 
may  be  distinguished  in  the  following  manner : 

Some  are  peculiar  or  proper  to  that  single  political  com- 
munity,  or,  at  least,  are  not  common  to  all  political  com- 
munities. Others  are  common  to  all  political  communities, 
or  form  a  constituent  part  of  every  positive  system. 

But  it  is  probable  that  some  of  the  laws  which  obtain  as 
positive  laws  in  all  political  communities,  would  obtain  as 
moral  rules  in  any  political  community,  although  it  were  a 
natural  society,  and  living  in  the  savage  condition.  For, 
since  there  are  political  communities  that  scarcely  have 
ascended  from  the  savage  state,  it  is  probable  that  some  of 
these  laws  rest  upon  grounds  of  utility  which  are  strictly 
universal  and  also  strikingly  obvious :  which  extend  through 
all  societies  (natural  or  political,  savage  or  refined),  and 
which  even  a  natural  society,  in  the  rudest  condition  of 
humanity,  could  hardly  fail  to  perceive. 

Now  the  positive  laws  which  are  common  to  all  political 
communities,  and  which,  moreover,  are  universally  and  pal- 
pably useful,  are  apparently  the  '  natural  laws '  usually  con- 
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templated  by  modern  writers  on  jurisprudence  when  they      Lkct. 

■A  A  All 


v/ 


mean  by  the  expression  '  natural  laws '  a  land  of  the  laws 
that  are  properly  the  subject  of  their  science. 

The  rationale  of  the  distinction  of  positive  laws  into  natural 
laws  and  positive  laws,  may  therefore  be  stated  thus. 

The  former  are  common  to  all  political  societies,  in  the 
character  of  positive  laws:  and  being  palpably  useful  to 
every  society  whatever,  they  are  common  to  all  societies, 
political  or  natural,  in  the  character  of  moral  rules. 

The  latter  are  not  common,  as  positive  laws,  to  all  political 
societies ;  or  though  they  be  common,  as  positive  laws,  to  all 
political  societies,  they  are  not  common,  as  moral  rules,  to 
all  societies  (political  or  natural). 

And  here  I  would  remark  that  the  natural  law  in  question  This  natu- 

1*11.1    IjfW     Aft 

when  considered  as  positive  law,  is  closely  analogous  to  the  positive 
jus  gentium  of  the  earlier  Roman  Lawyers,  and  to  any  of  the  JJJ^J8 
systems  of  common  or  general  law  which  resemble  their  jus  logons  to 
gentium.     For  the  natural  law  in  question  is  the  common  J^w  of  the" 
positive  law  of  all  independent  nations ;  and  the  jus  gentium  «£U€r 
of  the  earlier  Roman  Lawyers,  or  any  of  the  systems  of  Lawyers, 
general  law  which  resemble  their  jus  gentium,  is  a  com-  etc* 
mon  positive  law  of  a  comparatively  restricted  extension: 
being  common  to  a  limited  number  of  independent  nations, 
or  common  to  all  the  members  of  a  single  independent 
nation. 

But  it  must  be  remarked  that  the  natural  law  of  modern  J***1";*1 

law  of 

writers  on  jurisprudence,  (like  the  jus  gentium  or  naturale  moderns, 
which  occurs  in  Justinian's  Compilations,)  is  not  restricted  to  J£?f/j£  0f 
positive  laws,  but  comprises  merely  moral,  or  merely  cus-  Jostiman's 
tomary  rules.     It  comprises  every  rule  which  is  common  to  tions, 
all  societies,  thougB  the  rule  may  not  obtain,  as  positive  law,  JJjJjjJJ 
in  all  political  communities,  or  in  any  political  community,  morality 
And  consequently,  the  natural  law  of  those  modern  writers,  interna-  * 
(like  the  jus  gentium  or  naturale  which  occurs  in  those  Com-  ^{J*^  ™- 
pilations,)  embraces  all  the  laws  (or  rules  of  positive  morality)  aitiveiaw.*1 
which  are  styled  international  laws,  or  the  laws  of  nations. 
Or,  rather,  it  embraces  all  those  rules  of  international  morality, 
which  are  not  observed  exclusively  by  a  limited  number  of 
nations,  but  obtain,  or  are  deemed  to  obtain,  between  all 
nations  whatsoever. 

The  jus  gentium,  therefore,  which  occurs  in  Justinian's 
Compilations,  is  a  much  larger  expression  than  '  the  law  of 

«  Falck,  283,  79  ;  Hugo,  Enc.  p.  279 ;  Gaii  Comm.  iii.  94. 
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nations'  as  meaning  international  law,  or  the  law  which 
obtains  between  nations.  International  morality  is  only  a 
small  part  of  the  jus  gentium  in  question ;  since  it  comprises 
every  rule  (be  it  positive  and  moral,  or  be  it  exclusively  moral) 
which  is  common  to  all  societies  (political  or  natural).  'Jus 
fecials '  or  'jus  belli  et  pads,9  and  not  'jus  gentium,9  or  the 
'  law  of  nations/  is  the  name  which  is  always  given  to  inter* 
national  morality,  by  the  Eoman  lawyers  themselves. 

I  have  stated  the  modern  distinction  of  positive  laws 
(which  includes  a  similar  distinction  of  merely  moral  rules) 
into  natural  and  positive  (or  natural  and  simply  positive). 
But  since  the  distinction,  apparently,  is  utterly  or  nearly 
useless,  (though  it  rests  upon  a  real  difference  between  those 
laws  and  rules,)  I  will  now  add  to  the  foregoing  statement 
of  it,  a  short  notice  of  the  argument  by  which  it  commonly 
is  maintained. 

That  current  argument  may  be  put  in  the  following 
manner : 

There  are  positive  rules  of  conduct,  (legal  and  moral,  or 
exclusively  moral,)  which  obtain  universally,  or  are  observed 
by  all  societies.  But,  since  they  obtain  universally,  they 
must  have  been  made  or  shaped,  by  their  human  authors,  on 
laws  of  the  Deity  or  Nature  which  were  known  to  those 
authors  through  an  instinct.  For  varying  and  fallible  reason, 
as  merely  informed  and  advised  by  general  utility  or  expe- 
dience, could  not  have  determined  all  societies  to  the  adoption 
and  observance  of  the  same  body  of  rules.  And  the  inference 
is  confirmed  by  this  further  consideration ;  that  these  rules 
are  observed  concurrently  by  unconnected  societies  of  men 
who  have  not  ascended  from  the  savage  condition ;  whose 
intelligence  is  scarcely  superior  to  that  of  the  lower  animals ; 
and  whose  imbecile  reason,  as  left  to  the  uncertain  guidance 
of  general  utility,  could  hardly  have  conducted  them  to  a 
perfectly  uniform  result. 

The  human  authors,  therefore,  of  these  universal  rules, 
copied  them  from  divine  originals :  which  divine  originals 
were  known  to  those  human  authors,  not  tlirough  fallible 
reason  led  by  a  fallible  guide,  but  through  an  instinct  or 
sense,  or  through  immediate  consciousness. 

But  since  their  human  authors  copied  them  from  divine 
originals,  which  were  known  to  those  human  authors  through 
a  perfectly  infallible  index,  they  are  not  so  properly  rules  of 
human  position  or  establishment,  as  rules  proceeding  imme- 
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diately  from  the  Deity  himself,  or  the  intelligent  and  rational      Lect. 
Nature  which  animates  and  directs  the  universe.     They  are  >— ^ — ' 
properly  natural  rules,  or  rules  created  immediately  by  Nature 
or  the  Deity,  although  the  men  who  are  deemed  their  authors 
have  armed  them  with  additional  sanctions,  legal  or  moral. 

But  there  also  are  positive  rules  (legal  and  moral,  or  ex- 
clusively moral),  which  are  not  universal.  And  since  these 
rules  are  not  universal,  there  is  no  ground  for  inferring  that 
they  were  copied  from  divine  originals,  or  from  divine  ori- 
ginals as  known  instinctively  and  infallibly.  They  either 
were  not  copied  from  divine  or  natural  originals;  or  they 
were  copied  from  such  originals,  as  conjectured  by  the  imper- 
fect light  of  general  utility  or  experience.  Consequently, 
they  certainly  or  probably  are  of  purely  human  position :  and 
therefore  may  aptly  be  opposed  to  universal  and  natural  rules, 
by  the  epithet  of  positive  or  merely  positive. 

Though  I  shall  not  examine  the  argument  which  I  have 
now  stated,  I  must  remark  that  the  distinction  of  positive 
rules  into  natural  and  positive  seems  to  rest  exclusively  (or 
nearly  exclusively)  on  the  supposition  of  a  moral  instinct ; 
or,  (as  this  real  or  imaginary  endowment  is  named  by  the 
Roman  Lawyers  and  by  various  modern  writers),,  a  natural 
reason,  or  a  universal  and  practical  reason. 

The  distinction,  indeed,  is  not  unmeaning,  although  the 
principle  of  general  utility  be  the  only  index  to  the  laws  of 
Nature  or  the  Deity.  For  as  some  of  the  dictates  of  general 
utility  are  exactly  or  nearly  the  same  at  all  times  and  places, 
and  also  are  so  strikingly  obvious  that  they  can  hardly  be 
overlooked  or  misconstrued,  there  are  positive  or  human 
rules  which  are  absolutely  or  nearly  universal,  and  the  ex- 
pediency of  which  must  be  seen  by  merely  natural  reason, 
or  reason  without  the  lights  of  extensive  experience  and 
observation. 

Assuming,  then,  that  general  utility  is  the  only  index  to 
the  laws  of  the  Deity,  the  distinction  answers  to  a  differ- 
ence between  positive  or  human  rules,  which  certainly  is 
not  imaginary,  though  no  one  can  describe  it  precisely. 
For  no  one  (I  presume)  can  determine  exactly,  what  positive 
rules  are  stricter  universal,  and  which  of  them  are  merely 
particular. 

But  if  the  principle  of  general  utility  be  the  only  index  to 
the  laws  of  the  Deity,  the  distinction,  though  not  unmean- 
ing, seems  to  be  utterly  or  nearly  purposeless.  For  every 
human  rule  (be  it  universal  or  particular)  which  accords  with 

VOL.  II.  F 


590 


Law :  Sources  and  Modes. 


Lect. 
XXXII 


A  distinc- 
tion of 
crimes  into 
1  mala  in  »e ' 
and  'mala 
auiaprtthi- 
lita,  which, 
though 
utility  be 
the  only 
index  to 
the  laws  of 
the  Deity, 
might  not, 
perhaps,  be 
ill-founded. 


the  principle  of  utility,  must  accord  with  the  Divine  Law  of 
which  that  principle  is  the  exponent.  So  that  all  positive 
rules,  particular  as  well  as  universal,  which  may  be  deemed 
beneficent,  may  also  be  deemed  natural  laws,  or  laws  of 
Nature  or  the  Deity  which  men  have  adopted  and  sanc- 
tioned. 

Besides,  rules  which  are  peculiar  to  particular  countries 
may  be  just  as  useful  as  rules  which  are  common  to  all 
countries.  The  laws  which  determine  the  distribution  of  water 
in  hot  and  arid  climates,  or  which  regard  the  construction 
and  preservation  of  embankments  in  countries  exposed  to  in- 
undation, are  not  less  useful  (although  they  are  limited  to 
certain  regions)  than  the  laws  which  have  gotten  the  specious 
name  of  natural  because  they  are  suggested  by  necessities 
pressing  upon  all  mankind. 

Laws  imposing  taxes  necessary  to  the  maintenance  of 
political  government,  are  not  less  useful  than  the  laws  which 
guard  property  or  life  :  though  the  former  are  merely  posi- 
tive, (as  following  the  existence  of  government),  whilst  the 
latter  obtain  universally  (in  the  character  of  moral  rules), 
and  therefore  are  deemed  natural.  Yet,  so  confused  and 
perverse  are  the  moral  perceptions  of  the  vulgar,  that  many 
an  honest  man,  who  would  boggle  at  a  theft,  shall  cheat  the 
public  revenue  with  a  perfectly  tranquil  conscience. 

If  a  law  set  by  the  state  be  pernicious  or  useless,  may  we 
break  it  without  offence  against  the  Law  of  GodP  The 
specific  consequence  of  breaking  the  specific  law,  would  (by 
the  supposition)  be  harmless  if  not  positively  good.  But  a 
breach  of  a  mischievous  law  tends  (in  the  way  of  example) 
to  produce  offences  against  other  laws  which  are  decidedly 
beneficent.  To  import  goods  which  are  prohibited,  for  the 
absurd  and  mischievous  purpose  of  protecting  domestic  manu- 
factures, is  a  perfectly  innocent  act,  with  reference  to  its 
specific  consequences.  But  since  the  importation  of  these 
tends  generally  to  embolden  smugglers,  a  man  of  a  delicate 
conscience  would  hardly  import  them. 

Now  if  an  offence  would  be  mischievous  on  the  whole,  al- 
though the  violated  law  were  itself  useless  or  pernicious,  it 
might  be  styled  malum  prohibitum,  or  malum  quia  prohibitum. 
The  act  would  be  malum  (or  an  offence  against  the  Law  of 
God  as  well  as  the  Law  of  Man)  merely  because  the  act  had 
been  prohibited  by  the  latter,  and  because  the  breach  of  the 
useless  or  mischievous  prohibition  might  lead  to  violations  of 
beneficent  obligations.    If  the  breach  of  the  useless  or  mis- 
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chievous  law  would  not  be  mischievous  (with  reference  to  the      lect. 
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sum  of  its  consequences)  it  would  not  be  malum  at  all.  > , — - 

According  to  the  principle  of  Utility,  the  distinction  (if 
worth  taking)  would  therefore  stand  thus :  Mala  in  se  are 
offences  against  useful  laws :  Mala  prohibita,  or  quia  prohibita, 
are  mischievous  offences  against  laws  which  are  themselves 
useless  or  mischievous : 

Innocuous  offences  against  useless  or  mischievous  laws 
are  not  mala :  In  other  words,  they  are  not  pernicious ;  and 
therefore  are  not  violations  of  the  Law  of  God  or  Nature. 

The  distinction  of  crimes,  made  by  the  Roman  Law  into 
crimes  juris  gentium  and  crimes  jure  civili,  tallies  with  the 
distinction  of  crimes  made  by  modern  writers  into  mala  in  se 
and  mala  prohibita.  Offences  against  human  rules  which 
obtain  universally,  are  (according  to  these  writers)  mala9  or 
offences  in  se,  inasmuch  as  they  would  be  offences  against 
the  law  of  Nature  or  the  Deity,  although  they  were  not 
offences  against  rules  of  human  position.  But  offences 
against  human  rules  which  only  obtain  partially,  are  not, 
according  to  those  writers,  offences  against  laws  of  nature. 
Or  at  least,  they  would  not  be  offences  against  laws  of  the 
Deity  if  they  were  not  offences  against  positive  law  or 
morality.  And  therefore  they  are  mala,  or  offences,  quia 
prohibita,  or  they  take  their  quality  of  offences  from  human 
prohibitions  and  injunctions. 

I  believe  that  no  legal  consequence  has  been  built  on  this 
last  distinction,  by  any  of  the  systems  of  positive  law  which 
have  obtained  in  modern  Europe. 

I  will  here  advert  for  a  moment  to  two  of  the  disparate  <  Natural 
meanings  which  are  annexed  to  the  ambiguous  expression  Law'.as 

0  °      _  *_  meaning 

*  Natural  Law,9  by  writers  on  jurisprudence  and  morals.  certain 

Taken  with  the  meaning  which  I  have  endeavoured  to  ex- 
plain, it  signifies  certain  rules  of  human  position;  namely  J^P'""1* 
the  human  or  positive  rules  which  are  common  to  all  societies,  Law/  as 
in  the  character  of  law  and  morality,  or  in  the  character  of  JJJJ^JJJn. 
morality.  dard  to 

But  taken  with  another  meaning,  it  signifies  the  laws  man  rules 
which  are  set  to  mankind  by  Nature  or  the  Deity,  or  more  *£™ld  ton* 
generally,  it  signifies  the  standard  (whether  that  standard  be 
the  laws  of  the  Deity,  or  a  standard  of  man's  imagining)  to      ^J 
which,  in  the  opinion  of  the  writer,  human  or  positive  rules 
ought  to  conform.    And  by  the  confusion  of  the  meaniujr 
which  I  endeavoured  to  explain,  with  the  meaning  which  I 
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now  have  suggested,  the  grossest  contradiction  and  nonsense 
is  frequently  engendered. 

The  ambiguity  is  the  same  with  that  already  spoken  of  in 
the  last  lecture  with  regard  to  the  jus  gentium  or  naturale,  as 
the  terms  are  employed  by  the  classical  jurists :  for  example, 
where  the  institution  of  slavery  is  at  one  time  said  to  be  the 
creature  of  the  jus  naturale  or  gentium,  and  at  another  to  be 
repugnant  to  natural  law ;  and  where  the  jus  civile  is  said  to 
be  the  law  we  make  when  we  add  anything  to,  or  detract 
anything  from,  the  law  of  nature.41 

Before  I  conclude,  I  will  offer  a  few  remarks  upon  Natural 

Rights,  (v.v.) 

Natural  Bights  would  naturally  signify  the  rights  which 
correspond  to  Natural  Law :  Bights  which  are  given  by  all 
or  by  most  positive  systems,  and  which  would  exist  as  moral 
rights  though  government  had  never  arisen. 

But  by  the  term  'natural  rights,'  is  frequently  meant 
the  rights  and  capacities  which  are  said  to  be  original  or 
innate. 

Now  original  or  innate  rights,  and  original  or  innate 
capacities  to  take  or  acquire  rights,  are  those  rights  and 
capacities  which  a  man  has  as  simply  being  a  man,  or  as 
simply  living  under  the  protection  of  the  state.  Such  (for 
example)  is  the  right  which  Blackstone  styles  the  right  to 
personal  security,  the  right  to  reputation,  or  the  capacity  to 
acquire  rights  by  conveyance  or  contract.  Bights  of  this 
class  are  styled  original  or  innate  as  opposed  to  acquired. 
They  reside  in  the  party  without  any  other  title  or  inves- 
titive event  than  the  mere  fact  of  his  being  a  citizen  of  the 
community. 

All  other  rights  and  capacities  originate  in  some  particular 
incident  or  mode  of  acquisition,  and  are  again  divided  into 
those  which  arise  out  of  some  particular  status  or  condition, 
and  those  which  are  said  to  arise  ex  speciali  titulo,  as  by  a 
contract;  the  word  title,  or  mode  of  acquisition,  being  con- 
fined to  those  incidents  which  do  not,  uno  ictm>  give  a  whole 
set  of  rights  and  capacities,  such  as  constitute  a  status. 

The  rights  called  natural  rights  in  this  acceptation  of  the 
term,  are  said  to  be  born  with  a  man,  for  the  reason  which  I 
have  jtist  stated.  But  natural  rights,  thus  understood,  are 
totally  different  from  natural  rights  in  the  other  sense  which 


"  See  pp.  584,  585,  ante. 

48  Hugo,  Naturrecht    Blackfltone,  vol  i.  p.  123. 


Notes. 

The  objections  to  applying  the  term  *  Law '  to  natural  or  revealed 
roles  are  two :  1st,  Am  such  roles  they  are  not  law ;  although  it  may 
be  incumbent  (morally  or  religiously)  upon  the  Legislator  or  judge 
to  lend  them  the  legal  sanction,  and  although  they  become  law  as 
soon  as  they  receive  it.  2ndlyf  Many  of  these  natural  rules  and  re- 
vealed principles  may  not  be  fit  for  law,  although  their  observance 
as  moral  and  religious  rules  is  necessary  to  the  well-being  of  society. 
These  objections  hold,  assuming  that  there  are  any  such  rules. — 
Marginal  Note  in  Falck,  p.  100. 


The  tendency  to  append  International  Law  to  the  so-called  Law  of 
Nature,  illustrates  the  character  of  the  latter.  International  law 
(so  far  as  it  is  independent  of  usage)  is  a  branch  of  Ethics :  t.  e.  of 
Natural  Law.  But  as  municipal  law  is  broadly  distinguished  from 
Ethics,  even  those  who  admitted  the  existence  of  a  natural  law  were 
unconsciously  led  to  touch  upon  it  but  slightly  in  their  expositions 
of  law  municipal.  Consistently  with  the  hypothesis  of  a  natural  law, 
an  exposition  of  a  municipal  system  should  divide  it  into  two  parts : 
viz.,  that  which,  as  conforming  with  natural  law  is  (not  ought  to  be) 
Law ;  and  that  which,  as  conflicting  with  law  natural,  is  not  Law. — 
Marginal  Note  in  Falck,  §  139. 
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I  before  explained,  namely,  rights  which  would  obtain  as      lbct. 
sanctioned  by  positive  morality,  although  government  had  > — , — » 
never  existed.    The  right  to  reputation,  for  example,  could 
hardly  exist  in  a  savage  condition.    Yet  the  right  to  repu- 
tation is  a  natural  right  in  the  sense  in  which  natural  rights 
are  said  to  be  innate  or  opposed  to  acquired  rights. 

Blackstone  has  confounded  natural  rights  as  taken  in  these 
two  distinct  senses;  and  because  he  has  styled  natural 
rights  (in  the  sense  of  rights  not  acquired  by  a  particular 
incident)  the  absolute  rights  of  persons,  he  has  supposed 
them  to  belong  to  the  law  of  persons,  although,  as  I  shall 
show  hereafter,  rights  of  this  class  belong  pre-eminently  to 
the  law  of  things.  I  suppose  that  he  called  them  absolute 
rights  of  persons  for  the  same  reason  which  has  induced 
others  to  call  them  natural  or  inherent  rights ;  namely, 
because  they  are  not  dependent  on  the  happening  of  any 
particular  incident,  but  we  acquire  them  merely  by  being 
born. 
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The  ancient  idea  of  a  Law  of  Nations  (Volkerrecht)  is  connected 
with  the  assumption  of  a  Law  of  Nature  which  is  universally  bind- 
ing, independently  of  political  obligation. — Falck,  §  46. 

International  Law,  according  to  the  above-mentioned  notion, 
supposes  a  Law  of  Nature :  i.e.  A  law  obligatory  upon  all  man- 
kind, but  wanting  the  political  sanction.  If  there  be  no  law  with- 
out that  sanction,  the  admitted  maxims  for  the  conduct  of  inter- 
national transactions  are  not  Law,  but  Ethics.  Each  State  may, 
however,  adopt  an  International  Law  of  its  own ;  enforcing  that  law 
by  its  own  tribunals,  or  by  its  military  force,  (at  least)  as  against 
other  nations. 

This,  however,  is  not  International,  but  National  or  Civil  Law ; 
i.  e.  in  regard  to  the  sanction.  For  in  regard  to  the  subject,  and 
(where  there  is  good  faith),  to  the  object,  it  may  be  styled  inter- 
national. 

If  the  same  system  of  International  Law  were  adopted  and 
fairly  enforced  by  every  nation,  the  system  would  answer  the  end 
of  law,  but,  for  want  of  a  common  superior,  could  not  be  called 
so  with  propriety.  If  courts  common  to  all  nations  administered 
a  common  system  of  International  Law,  this  system,  though 
eminently  effective,  would  still,  for  the  same  reason,  be  a  moral 
system.  The  concurrence  of  any  nation  in  the  support  of  such 
tribunals,  and  its  submission  to  their  decrees,  might  at  any  mo- 
ment be  withdrawn  without  legal  danger.  The  moral  system  so 
administered  would  of  course  be  eminently  precise. — Marginal  Note 
in  Falck. 
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As  I  remarked  in  the  Lecture  before  the  last,  the  original 
jus  gentium  is  the  universal  and  subsidiary  law  which  was  in- 
troduced into  Italy  by  the  edicts  of  the  Frcetores  Feregrini, 
and  was  afterwards  extended  to  the  outlying  Provinces  by 
the  edicts  of  their  Presidents  or  Governors. 

This  law,  introduced  in  subsidium  by  the  edicts  of  these 
Praetors  and  Presidents,  was  styled  jus  gentium,  or  jus  omnium ' 
gentium,  because  it  was  common  to  the  nations  composing 
the  Roman  world,  and  was  neither  peculiar  to  the  sovereign 
State,  nor  to  any  of  the  States  (formerly  foreign  and  inde- 
pendent) which  her  victorious  arms  had  reduced  to  depen- 
dence or  subjection. 
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world,  and  not  peculiar  to  Eome  or  any  of  the  subordinate  -      .      - 
communities,  this  law,  introduced  in  subsidium  by  the  edicts 
of  the  Praetors  and  Presidents,  was  also  styled  jus  cequum, 
jus  cequabile,  or  cequitas:  That  is.  to  say,  Law  universal  or 
general,  and  not  particular  or  partial. 

This  subsidiary  law  being  distinguished  from  the  peculiar  Equity  a* 
systems  to  which  it  was  a  supplement  by  its  comparatively  j^Mr-g 
large  and  liberal  spirit,  cequitas,  which  was  one  of  its  names,  *>*"ty. 
and  which  (as  one  of  its  names)  indicated  its  universality, 
gradually  came  to  signify  impartiality :  regard  to  the  in- 
terest of  all  whose  interests  ought  to  be  regarded,  as  distin- 
guished from  exclusive  or  partial  regard  to  the  interests  of 
some. 

This  is  the  secondary  sense  of  the  term  cequitas,  when  it 
is  used  in  a  secondary  sense  with  perfect  propriety :  Though  Equity  as 
the  term  is  often  applied,  by  an  iinproper  extension  of  its  JJI^J^ 
meaning,  to  some  system  of  law,  or  to  some  principle  of  direct  p«ndpie  oi 
or  judicial  legislation,  which  the  speaker  or  writer,  for  any  which  the' 
reason,  praises  or  commends.  SEeansto 

Of  all  the  various  objects  which  are  denoted  by  this  slip-  commend. 
pery  expression,  the  most  interesting,  and  the  most  complex, 
are  those  portions  of  Roman  and  of  English  law,  which 
arose  from  the  Edicts  of  the  Preetores  Urbani,  and  from 
judicial  decisions  of  our  own  Chancellors  as  exercising  their 
extraordinary  jurisdiction.  And,  accordingly,  those  portions 
of  Roman  and  of  English  Law,  are  the  JEquitas,  or  the  Equity, 
to  which  I  shall  more  especially  direct  my  attention. 

But  before  I  proceed  to  t  Equity '  as  meaning  a  department  Confusion 
of  Law,  I  will  briefly  advert  to  a  few  of  the  other  and  nu-  ^  Sinlng 
merous  meanings  which  are  not  unfrequently  attached  to  J^with 
that  most  ambiguous  term.     For  4  equity '  (as  meaning  law)  its  other" 
being  often  confounded  with  t  equity '  as  meaning  something  senses- 
different,  gross  misconceptions  of  c  equity/  as  denoting  a  Supposition 
portion  or  department  of  positive  law,  are  commonly  enter-  ^Equity 
tained  by  the  simple  laity,  and  not  unfrequently  by  lawyers.    is  a  umver- 

If  I  liked,  I  could  point  at  books  and  speeches,  by  living  cessary  <iis- 
lawyers  of  name,  wherein  the  nature  of  the  Equity  adminis-  t,nct,on- 
tered  by  the  Chancellor,  or  the  nature  of  the  jurisdiction  0fEqStv 
(styled  extraordinary)  which  the   Chancellor  exercises,   is  m  meaning 
thoroughly  misapprehended : — Wherein  the  anomalous  dis-  Equity  as 
Sanction  between  Law  and  Equity  is  supposed  to  rest  upon  ^rburhm 
principles    necessary  or    universal;    or    (what  is   scarcely 
credible)  wherein  the  functions  of  the  Chancellor,  as  exer- 
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rising  bis  extraordinary  jurisdiction,  are  compared  to  the 
arbitrium  bond  viri,  or  to  the  functions  of  an  arbiter  released 
from  the  observance  of  rules. 

It  is  manifest  on  a  moment's  reflection,  that,  if  our  Courts 
of  Equity  were  arbitrary  tribunals,  they  would  destroy  the 
security,  and  the  feeling  of  security,  which  ought  to  be  the 
principal  end  of  political  government  and  law. 

Taken  in  its  primary  sense,  equity,  or  equity,  is  synonym- 
ous with  universality.  In  which  primary  sense  it  was  applied 
to  the  jus  gentium  of  the  earlier  Roman  Law,  because  the 
jus  gentium  of  the  earlier  Soman  Law  was  oequum,  or  common, 
and  not  restricted  or  particular.44  The  jus  gentium  to  which 
it  was  applied  being  distinguished  by  comparative  fairness, 
equity  came  to  denote  (in  a  secondary  sense)  impartiality. 
And  impartiality  being  good,  equity  is  often  extended  (as  a 
vague  name  of  praise)  to  any  system  of  law,  or  to  any  prin- 
ciple of  direct  or  judicial  legislation,  which,  for  any  reason, 
is  supposed  to  be  worthy  of  commendation. 

The  applications  of  the  term  c  equity '  are  extremely  nu- 
merous. But,  in  almost  every  instance  wherein  it  is  applied, 
one  of  the  meanings  now  indicated  is  the  basis  of  the  com- 
plex notion  which  the  term  is  employed  to  mark.  With  this 
preliminary  remark  I  shall  proceed  to  enumerate  certain  of 
the  senses  which  the  term  bears,  when  it  does  not  denote  a 
certain  portion  of  positive  law. 

First  :)4*  There  is  a  species  of  interpretation  or  construction 
(or  rather  of  judicial  legislation  disguised  with  the  name  of 
interpretation)  %y  which  the  defective  but  clear  provisions  of 
a  statute  are  extended  to  a  case  which  those  provisions  have 
omitted.  As  I  shall  endeavour  to  shew  (when  I  attempt  to 
examine  the  difference  between  direct  and  judicial  legisla- 
tion), this  species  of  interpretation  or  construction  is  not  in- 
terpretation or  construction  properly  so  called.  The  spe- 
cific provisions  of  the  statute,  and  the  specific  intention  of 
the  lawgiver,  are  perfectly  unequivocal  or  certain.  It  is 
certain  that  the  case  is  not  embraced  by  the  law,  and  was 
not  present  to  the  mind  of  the  lawgiver  when  he  constructed 
the  law.     But  since  its  provisions  would  have  embraced  the 


44  Properly  an  abstraction  of  aquum 
(jus),  but  like  justitia,  is  made  mother 
of  its  own  parent:  e.g.  when  it  means 
good  principles  of  legislation. 

«*  It  appears  from  the  MS.  that  the 
author  intended  to  use  the  passage 
beginning  at  this  line  and  ending  at 


p.  603,  towards  the  construction  of  an 
'  Essay  on  Codification/  for  which  some 
materials  exist.  It  seems  probable  that 
an  incomplete  'Excursus  on  Analogy' 
and  a  short  'Essay  on  Interpretation' 
(which  is  perfect)  had  the  same  destina- 
tion.— 8.  A. 
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case,  if  its  author  had  pursued  consequentially  his  own    _Lr^T* 

general  design  the  judge  (exercising  a  power  expressly  or  , — > 

tacitly  given  to  him)  completes  the  defective  provisions 
actually  comprised  in  the  law;  and  supplies  the  defective 
intention  which  its  maker  actually  entertained,  from  the  - 
predominant  purpose  or  end  which  moved  him  Jk>  make  the 
statute.  The  judge  extends  the  law  to  the  omitted  case, 
because  the  omitted  case  falls  within  the  general  design, 
although  it  is  not  embraced  by  the  actual  and  unequivocal 
provisions.  Or,  adopting  the  current  but  absurd  expression, 
the  judge  interprets  the  law  extensively,  in  pursuance  of  its 
reason  or  principle. 

The  so-called  interpretation  which  I  have  briefly  and 
loosely  described  is  widely  different  from  the  genuine  exten- 
sive interpretation  which  takes  the  reason  of  the  law  as  its 
index  or  guide.  In  the  latter  case,  the  reason' or  general 
design  is  unaffectedly  employed  as  a  mean  for  discovering 
or  ascertaining  the  specific  and  doubtful  intention.  In  the 
former  case  the  reason  or  principle  of  the  statute  is  itself 
erected  into  a  law,  and  is  applied  to  a  species  or  case  which 
the  lawgiver  has  manifestly  overlooked.  The  bastard  exten- 
sive interpretation  ex  ratione  legis,  is  not  unfrequently  styled 
equity.  Or  a  law  is  said  to  be  interpreted  agreeably  to  the 
demands  of  equity,  when  its  provisions  are  extended  to  an 
omitted  case,  because  that  omitted  case  falls  within  its 
reason. 

Now  in  this  application  of  the  term  'JEquitasJ  the  radical 
idea  is  '  uniformity '  or  '  universality.9  The  law  (it  is  sup- 
posed) should  be  applied  uniformly  to  all  the  cases  which 
come  within  its  principle.  For  the  law  (it  is  assumed)  would 
have  embraced  oil  such  cases,  if  the  legislator  had  adverted 
completely  to  the  consequences  which  its  principle  implies. 
'  Quod  in  re  pari  valet,  valeat  in  hac  quse  par  est.  Valeat 
wquitas :  quae  paribus  in  causis  paria  jura  desiderata  For 
the  same  reason,  this  bastard  extensive  interpretation  ex 
ratione  legis  is  frequently  styled  '  analogical.9 

The  cases  which  the  law  omits  (but  which  fall  within  its 
principle)  and  the  cases  which  fall  within  its  principle,  and 
which  it  actually  includes,  are  analogous.  Or  (changing  the 
expression)  they  are  resembling  cases,  with  reference  to  that 
common  principle,  in  spite  of  the  differences  by  which  they  are 
distinguished  when  viewed  from  other  aspects.  And,  since 
they  are  resembling  cases  with  reference  to  the  principle  of 
the  law,  analogy  (as  well  as  equity)  is  said  to  require,  that  the 
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Lkct.      law  should  be  applied  to  all  of  them  in  an  equable  or  uniform 
*— 14 — *  manner.     Equity  and  Analogy  (as   thus  understood)    are 


.  exactly  equivalent  expressions.  'JEquitas  (say  the  lawyers) 
paribus  in  causis  paria  jura  desiderat.'  'Analogia  (say  the 
Grammarians)  est  similium  similis  declinatio. 

In  that  bastard  interpretation  ex  ratione  legis,  which  is 
styled  extensive,  the  law  is  applied  to  a  case  which  it  clearly 
omits,  because  the  omitted  case  falls  within  its  principle. 
y  In  that  spurious  interpretation   ex  ratione  legis,   which   is 

styled  restrictive,  the  law  is  not  applied  to  a  case  which  it 
certainly  includes,  because  the  case,  which  is  included  by  its 
actual  provisions,  is  not  embraced  by  the  general  design  of 
tie  lawgiver. 

By  Grotius,  the  term  '  cequitas '  has  also  been  applied  to 
this  last-mentioned  species  of  pretended  interpretation  or 
construction.  Or,  according  to  Grotius,  a  law  is  also  inter- 
preted agreeably  to  the  demands  of  Equity,  when  it  is  not 
applied  to  a  case  which  it  actually  includes,  but  which  (look- 
ing at  its  purpose)  its  provisions  should  not  embrace.  Now 
the  term  Equity  as  thus  applied,  hardly  imports  uniformity 
or  universality.  But  still  it  imports  the  consistency  which  is 
implied  in  uniformity*  and  which  is  the  ground  of  the  so- 
called  extensive  interpretation  ex  ratione  legis. 

By  the  so-called  extensive  interpretation  ex  ratione  legis, 
the  provisions  of  the  law  are  extended  agreeably  to  its  prin- 
ciple. Why  ?  Because  it  is  presumed  that  its  maker  must 
have  wished  to  be  consistent  With  himself.  And,  for  precisely 
the  same  reason,  the  provisions  of  the  law  are  restricted, 
agreeably  to  its  principle,  where  its  provisions  and  principle 
positively  conflict.  In  either  case,  it  is  presumed  that  the 
author  of  the  law  must  have  wished  to  be  consistent  with 
himself;  and  the  defect  or  incoherency  of  his  specific  and 
proximate  intention  is  accordingly  supplied  or  corrected 
from  his  general  and  remote  design*  But  the  term  '  equity,' 
as  applied  to  restrictive  interpretation^  certainly  deflects  con- 
siderably from  its  primary  meaning.  It  scarcely  imports 
uniformity  ;  although  it  imports  the  consistency  ( — the  har- 
mony or  elegantia)  which  uniformity  necessarily  implies. 

By  the  ancient  writers,  '  sequitas '  (I  believe)  is  never 
applied  to  restrictive  interpretation.  The  '  cequitas 9  of  Cicero 
and  the  Classical  Jurists  (when  they  mean  by  oBquitas,  inter- 
pretation or  construction)  is  the  so-called  extensive  interpre- 
tation ex  ratione  legis  of  modern  writers  upon  Jurisprudence; 
the  '  sequitas,  quae  paribus  in  causis  paria  jura  desiderat.' 
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It  may  indeed  be  doubted  (as  I  stall  show  in  the  proper      Iect. 
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place),  whether  the  so-called  interpretation,  which  restricts  * , > 

the  operation  of  statutes,  was  permitted  by  the  Eoman  Law, 

or  ought  to  be  permitted  by  any.  %  ' 

It  may  seem,  at  first  sight,  that  the  pretended  interpreta- 
tion which  extends,  and  the  pretended  interpretation  which 
restricts  are  nearly  alike.  For,  in  either  case,  the  specific 
intention,  which  the  provisions  of  the  law  evince,  are 
amended  by  the  general  design  which  predominated  in  the 
mind  of  its  author. 

But  (as  I  shall  endeavour  to  show  in  the  proper  place)  the 
consequences  of  the  former  and  the  consequences  of  the 
latter  are  widely  different.  Defects  in  the  provisions  of  a 
law  may  be  supplied  from  its  manifest  reason,  with  little  or 
no  inconvenience.  But  if  judges  might  abrogate  laws,  wholly 
or  in  part,  whenever  their  actual  provisions  were  not  con- 
sistent with  their  grounds,  all  statute  laws  would  become 
uncertain,  and  the  cases  which  they  include  would  be  aban- 
doned to  the  arbitrium  of  the  tribunals  :  '  Cessante  ratione 
legis  cessat  lex  ipsa,'  is  a  maxim  which  sounds  well,  but 
which  tends  directly  to  tyranny. 

Secondly :)  Equity  often  signifies  judicial  impartiality :  Equity  a* 
That  virtue  which  is  practised  by  judges,  when  they  admin-  ^daUn 
ister  the  law,  agreeably  to  its  spirit  or  purport,  uninfluenced  partiality 
by  extrinsic  considerations. 

In  this  sense,  Equity  has  been  defined  by  many  jurists, 
'  The  application  of  Statute  Law  to  the  given  case,  agreeably 
to  the  specific  intention  or  the  general  design  of  the  legisla- 
tor.'   To  abide  by  the  grammatical  sense  of  the  legislator's 
words,  as  evidenced  by  clear  marks,  is  to  administer  'sttmmum 
jus>9  and  if  such  administration  be  callida  rather  than  asinina, 
if  it  proceed  from  a  mischievous  intent  rather  than  from 
sincere  error,  the  judge  who  so  administers  the  law  is  guilty 
of  i8umma  injuria.9    JEquitas  nihil  est  (says  a  celebrated 
modern  jurist)  quam  benigna  et  humana  juris  scripti  inter- 
pretatio,   non   ex  verbis,   sed  a  mente   legislatoris   facta.' 
'Benignius  (say  the -Pandects)  leges  interpretandse  sunt,  quo 
voluntas  earum  conserv&tur.9     In  which  definition  and  precept, 
*  Equity '  and  '  Benignitf^  would  seem  to  be  merely  synon- 
ymous with  *  sincerity'  and  '  impartiality.'     The  judge   is 
admonished  to  apply  tbeylaw  agreeably  to  the  specific  inten- 
tion or  general  design  ,oKhe  legislator. 

Thirdly :)  Taken  in^B  significations  which  I  have  now  Equity  as 
considered,  Equity  ind[^Bsomething  determinate  and  pre-  JXtlium. 
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xxxiii  c*se'  ^u*>  toqpGntly,  ^  signifies  nothing  more  than  the 
- — , — *  arbitrary  pleasure  of  the  judge,  disguised  with  a  name  which 
imports  praise,  and  which  therefore  is  specious  and  capti- 
vating. Equity,  as  defined  by  Cicero  and  others,  is  nothing 
more  than  the  mere  wrhitrium  of  the  judge,  or  is  nothing 
more  than  the  arbitrium  of  the  judge  as  determined  by 
narrow  considerations  of  particular  good  and  evil. 

According  to  some,  it  is  the  office  of  Equity  (meaning  the 
Equity  of  Judges  as  exercising  their  judicial  functions)  to 
correct  the  particular  evils  which  flow  from  the  generality 
of  the  Law.  '  JSquitas  (says  Cicero  in  precisely  the  same 
spirit)  est  laxamentum  juris.9  And  here  I  may  remark,  that 
if  the  general  rule  be  good  in  the  main,  the  equity  4bich 
affects  to  correct  its  particular  evil  consequences  is  clearly 
mischievous.  It  is  hardly  possible  to  imagine  a  case,  wherein 
the  application  of  a  general  rule  is  not  productive  of  some 
consequence  which  a  good-natured  judge  would  wish  to 
avert.  So  that  if  it  were  competent  to  the  judge  to  apply 
or  dispense  with  rules,  agreeably  to  his  notions  of  particular 
consequences,  there  would  be  no  law  to  which  expectations 
could  be  accommodated,  and  by  which  conduct  could  be 
guided. 

Where  Rules  are  bad  (and  the  Legislature  is  incapable  or 
supine)  it  is  indeed  expedient  (as  I  shall  show  in  a  future 
Lecture)  that  the  judge  should  do  the  business  of  the  supine 
or  incapable  legislature,  and  abrogate  or  amend  the  per- 
nicious or  defective  law.  But  to  abrogate  or  amend  a  law 
directly  or  indirectly,  is  widely  different  from  the  Equity 
which  allows  the  law  to  remain,  and  simply  dispenses  with 
it  in  specific  cases.  By  abolishing  or  amending  the  law 
once  for  all,  partial  evil  may  be  inflicted.  But  the  bad  law 
is  itself  removed,  and  a  good  rule  of  conduct  is  substituted 
in  its  stead.  The  Equity  which  dispenses  with  the  law  in 
particular  instances,  leaves  the  standing  nuisance  untouched, 
and  renders  all  Law  utterly  uncertain. 

The  evils  of  the  Equity  which  I  have  now  described  are 
not  badly  put  in  the  following  passage :  which  I  take  from 
a  tractate,  or  dissertation,  by  a  certain  Iwudatus  but  some* 
what  obscure  writer,  '  pro  summo  jure  contra  eequitatis 
defensores/ 

'  Non  sunt  illse  injurise,  quas  subtilitatis  studium  et  ob- 
aervatio  juris  introduxit,  tarn  lamentabiles  quam  illi  dolores 
quos  parit  sequitas.  Est  longe  melius  unum  quandoque  aut 
alterum  lsedi,  quam  fortunas  hominum  a  sol&  sequitate  et 
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arbitrio  judicis,  sen,  ut  rectius  dicam,  a  fato  dependere.   Quis      Lect. 
volubilem  adeo  et  incertam  sequitatem  ut  juris  justitiseque  >„    , 
normam  agnoscet?    Admiss&  hoc  justi  norm&  merito  con- 
qneri  possumus,  leges  habere  cereum  nasnm,  et  quamcunque 
in  partem  inflecti  posse/ 

Fourthly :)  I  remarked  in  a  former  Lecture  that  the  jus  Equity,  as 
naturals  or  gentium  of  the  classical  jurists   and   the  Law  JJJJdaiS. 
Natural  of  modern  writers  on  jurisprudence,  often  mean  legislative 
nothing  more  than  that  standard  to  which,  in  the  opinion  of  ethical)" 
the  speaker,  law  should  conform.  principles. 

The  same  may  be  said  of  cequitas,  or  naturaUs  cequitas. 

In  this  sense  it  is  said  that  equity  is  the  spirit  of  laws :  or 
(as  the  French  have  it)  '  L'£quit£  est  Pesprit  de  nos  lois.' 
In  this  sense  of  the  term,  writers  often  talk  of  an  JEquitas 
legislatoria,  by  which,  if  they  mean  anything  distinct,  they 
must  mean  general  utility.  In  this  sense,  JSquitas  is 
reckoned  by  Cicero  amongst  the  sources  of  Law ;  which  is 
obviously  absurd,  though  cequitas,  in  the  sense  here  used,  may 
be  one  of  the  inducements  which  lead  to  the  enactment  of  a 
law.  He  enumerates  the  following  as  the  sources  of  the 
Roman  law  :  Leges,  Senatus-consulta,  res  judicata  (by  this  he 
means  law  established  by  specific  decisions),  juris-peritorwm, 
auctoritas  edicta  magistratuum,  mo&  or  customary  law,  and 
lastly  a  certain  cequitas ;  by  which  it  is  manifest  that  he  can- 
not mean  anything  more  than  what  I  have  just  expressed. 
In  the  same  vague  sense  as  meaning  utility,  or  any  standard 
whatever,  innovating  judges  (whether  Praetors,  Chancellors, 
or  Chief  Justices)  have  generally  applied  the  terms  '  equity 9 
or  '  equitable '  to  the  new  rules  which  they  have  ventured  to 
introduce. 

Fifthly)  and  lastly,  Equity  is  often  synonymous  with  the  Equity,  •» 
performance  of  imperfect  obligations.46    An  equitable  or  just  jj^"^? 
man  is  a  man  who,  though  not  compelled  by  the  legal  sane-  ance  of  im- 
tion,  performs  the  obligations  imposed  by  the  moral  and  re-  lg£jt 
ligious  sanctions.     In  like  manner  equity  is  often  used  as  ^me^w 
synonymous  with  morality.47     Whether  with  positive  mo-  Morality. 
rality,  or  with  morality  as  it  ought  to  be,  is  generally  left 
undetermined ;  for  the  notions  of  the  ancients  seem  to  have 
.been  perfectly  vague  as  to  the  bounds  which  separate  laws 
from,  morality,  or  positive  law  and  positive  morality  from  the 
principles  of  legislation  and  deontology.     Mquitas  is  often 
spoken  of  as  synonymous  with  honestas.    Jus  gentium  and 

46  Muhlenbrach,  rol.  i.  p.  76. 

47  '  Velut  exga  Beam  religio :  ut  parentibxu  et  patriae  pareamns.'    D.  i.  1, 2. 
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naturale  often  have  the  same  meaning.  They  denote  mo* 
rality,  I  believe  positive  morality,  as  distinguished  from 
positive  law. 


Notes. 


Origin  of 
application 
or  term  to 
Equity  as 
meaning 
Law. 


The  term  *  equity/  as  meaning  a  portion  of  positive  law,  seems  to 
be  equivalent  to  impartiality  or  equality  : 

E.g.  Older  Jus  gentium. 

Again:  Jus  prcetorium,  either  as  having  borrowed  largely  from 
that  jus  gentium,  or  as  being  itself  of  a  more  equal  and  impartial 
character  than  the  jus  civile :  e.g.  Giving  rights  to  strangers,  persons 
in  potestate,  etc. 

Again :  Expected  of  Praters  and  other  legislating  magistrates, 
that  their  law  should  be  cequum,  et  non  ambitiose  factum.  Thence, 
applied  to  any  law  which  any  one  wished  to  commend ;  especially 
by  innovating  judges  seeking  to  commend  to  others  their  inno- 
vations. 

Equity j — not  the  name  of  jus  prcetorium,  but  the  law  itself — said 
to  arise  from  the  suggestions  of  the  personified  abstraction  styled 
*  equity.' 

Seems,  in  England,  to  be  the  name  of  the  law.  The  law  would 
be  called  better,  *  Chancery  Law.'  Circumlocutions  for  Equity 
Law. 
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equivalent 
circumlocu- 
tions for 
•  Equity  •  as 
meaning 
positive 
Law,  or  a 
portion  or 
department 
of  asvstem 
of  positive 
Law. 


EQUITY  AS  A  DEPARTMENT  OF  LAW  CONSIDERED  HISTORICALLY. 
JURISDICTION   OF   THE   PRAETOR   URBANU8. 

Haying  examined  certain  meanings  of  the  term  '  Equity '  as 
not  denoting  Law  (or  a  portion  of  some  body  of  law),  I  pro- 
ceed to  those  portions  of  certain  bodies  of  law  which  are 
distinguished  by  the  name  of  €  equity,'  or  by  the  epithet  of 
'  equitable ; '  or  which  are  said  to  owe  their  creation  to  the 
suggestions  of '  equity ; '  or  which  are  said  to  be  remarkable 
for  their  '  equitable '  spirit ;  or  which  are  said  to  rest  exclu- 
sively, or  in  the  main,  upon  '  equitable '  grounds  or  prin- 
ciples. 

Of  all  those  portions  or  departments  of  bodies  or  systems 
of  Law,  which  have  gotten  the  name  of  €  Equity/  or  the 
epithet  of '  equitable,'  the  most  remarkable  and  interesting 
are  the  following :  namely,  that  portion  or  department  of  the 
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of  the  Pradores  Urbani ;  and  that  portion  or  department  of         ,   -> 
the  Law  of  England  which  is  exclusively 48  administered  by 
tribunals  styled  '  Courts  of  Equity,'  and  was  introduced  by 
judicial  decisions  of  the  English  Chancellors  as  exercising 
their  extraordinary  jurisdiction. 

That  portion  of  the  Soman  Law  which  was  introduced  by  Equity  of 
the  perpetual  edicts  of  the  Proetores  Urbani,  is  commonly  called  >* 
styled  Jus  prwtorium.     That  portion  of  the  Law  of  England  %$£U™01 
which  is  exclusively  administered  by  Courts  styled  'of  Equity/  being  the 
I  would  call '  Chancery  Law  J     For,  though  it  is  not  adminis-  he  make£ 
tered  by  the  Court  of  Chancery  only,  it  was  introduced,  and  /ut,^nj- 
(in  the  main)  has  been  formed,  by  judicial  decisions  of  that  fied)  pi  in- 
high  tribunal,  Nidation 

The  application  of  the  term  €  Equity '  to  that  portion  of  (^Ui\y  or 
our  Law,  and  of  the  phrase  '  Courts  of  Equity '  to  the  tri-  which  de- 
bunaJs  by  which  it  is  administered,  is  grossly  improper,  and  {J^1  to®8 
leads  to  gross  misconceptions.     Taking  the  term  'Equity 9 ,  make  it. 

-  /•    x  xx-  •         xi    I  English 

as  meaning  a  species  of  interpretation ;  or  as  meaning  the<  Equity 
impartiality  which  is  incumbent  on  judges  and  arbiters ;  or  {JJ^jjJJw 
as  meaning  judicial  decision  not  determined  by  rules;  or  as;  rather, 
meaning  good  principles  of  direct  or  judicial  legislation ;  or  LawT^ 
as  meaning  the  cheerful  performance  of  imperfect  duties ;  or  Taking 
as  meaning  positive  morality,  or  good  principles  of  deon-  Smean- 
tology,  the  Courts  styled  *  of  Equity '  and  the  Courts  styled  ins  law> 
*  of  Law '  are  equally  concerned  with  Equity,  or  are  equally  Equity  and 
strangers  to  Equity.  %TJ 

Having  premised  these  remarks,  together  with  the  pre-  equally 
fatory  explanations  contained  in  my  last  Lecture,  I  shall  wUhulor 
endeavour  to  compare  or  contrast  Praetorian  and  Chancery  JJJJJJ^ 
Law  as  perspicuously  and  as  correctly  as  the  brevity  to  which  to  it. 
I  am  constrained  will  permit. 

This  comparison  or  contrast  will  subserve  a  double  purpose. 

First :  It  will  show  that  the  distinction  between  Law  and  Equity  as  a 
Equity  (meaning  by  equity  a  portion  or  department  of  law)  jjenartmeiit 
is  not  deducible  from  the  universal  principles  of  jurispru-  historical 
dence,  but  is  accidental  and  anomalous :  that  in  every  system  Scuia" 
of  law,  in  which  the  distinction  obtains,  the  import  of  the  notion- 
distinction  is  singular  or  peculiar,  or  (changing  the  expres- 
sion) that  the  distinction  between  Law  and  Equity,  which 
obtains  in  one  system,  resembles  in  name,  rather  than  in 
substance,  the  distinction  between  Law  and  Equity  which 
obtains  in  another. 

«  See  note,  p.  620,  post.—KC. 
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Secondly :  By  previously  comparing  or  contrasting  Prse- 
torian  and  Chancery  Law,  I  shall  be  able  to  state  and  examine, 
with  more  clearness  and  effect,  the  distinctive  properties  of 
direct  and  judicial  legislation:  the  respective  advantages 
and  disadvantages  of  the  two  species ;  with  the  much  agi- 
tated and  interesting  question,  which  regards  the  expediency 
of  reducing  bodies  of  Law  into  formal  systems  or  Codes. 

But  in  order  that  I  may  institute  this  projected  comparison 
or  contrast,  and  may  make  it  subserve  the  purposes  at  which 
I  have  now  pointed,  I  must  state  the  nature  of  the  jurisdic- 
tion exercised  by  the  Prmtores  Urbani ;  and  also  the  nature 
and  causes  of  the  direct  legislative  power,  which  they  first 
exercised  with  the  tacit,  and  then  with  the  express,  authority 
of  the  sovereign  Roman  People. 

The  history  and  nature  of  the  jurisdiction  exercised  by 
the  Court  of  Chancery  is,  I  may  confidently  assume,  well 
understood  by  my  hearers.  To  that,  therefore,  as  to  some- 
thing sufficiently  known,  I  shall  merely  allude. 

Liberd  republicd,  or  before  the  virtual  dissolution  of  the 
free  or  popular  government,  criminal  cases  were  regularly 
tried  and  determined  by  the  assembled  Roman  People : 
Though,  by  virtue  of  particular  and  exceptional  laws,  the 
particular  criminal  cases,  to  which  those  laws  related,  were 
tried  and  determined  by  bodies  of  judices,  or  jurymen,  to 
which,  as  to  committees  of  its  own  number  or  body,  the 
sovereign  people  delegated  its  judicial  powers. 

Hence  it  is,  that  the  parts  of  the  Institutes  and  Pandects 
which  relate  to  criminal  procedure,  bear  the  title  '  Dejudiciis 
pubUcis.'  And  hence  it  is,  that  *  crimen 9  is  often  styled  in 
the  language  of  the  Roman  Law '  delictum  publicum.'  Since 
the  regular  or  ordinary  tribunal  was  the  people,  community, 
or  public,  the  trial  and  judgment  were  naturally  styled 
6  public m,  and  the  epithet  naturally  applied  to  the  trial  and 
judgment,  was  as  naturally  extended  to  the  delict  or  offence 
itself. 

After  the  popular  government  had  been  virtually  dis- 
solved, and  the  trial  of  criminal  cases  gradually  withdrawn 
from  the  people,  criminal  procedure  and  crimes  still  kept 
the  names  of  cjudicia  et  delicta  publica : '  Although  the 
epithet  '  public '  (in  its  primary  import)  was  now  no  more 
applicable  to  criminal  procedure  or  crimes  than  to  civil 
procedure  or  the  delicts  styled  c  private.' 

And  since  crimes  and  criminal  procedure  kept  the  epithet 
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of  'public/  although  (in  its  primary  import)  it  had  ceased      l*ct. 

to  apply  with  propriety,  the  Classical  Jurists  justified  or  ac-  * — , 

counted  for  the  epithet  in  the  following  manner:  They 
supposed  that  crimes  affect  the  public  or  cornmmwity  ;  whilst 
the  mischief  of  private  delicts,  and  of  other  civil  injuries, 
is  limited  to  the  injured  individuals.  That  it  is,  therefore, 
the  interest  of  the  public  to  pursue  or  prevent  crimes  ; 
whilst  the  pursuit  or  prevention  of  private  delicts,  and  of 
other  civil  injuries,  may  be  left  to  the  discretion  of  the  in- 
dividuals who  feel  or  who  are  obnoxious  to  the  damage. 

In  the  earlier  ages  of  the  Roman  Republic,  civil  jurisdic-  Civil  Jura- 
tion (or  jurisdiction  properly  so  called)  was  exercised  by  the  praton* 
Consuls.      But  as  the  Consuls  were  commonly  busied  witb  Urbani. 
military   command,   a    magistracy    styled   'Fratura'   was 
afterwards  created;  and  to  the  magistrate  by  whom  this 
office  was  filled,  the  civil  jurisdiction  originally  exercised 
by  the  Consuls  was  completely  transferred. 

When  I  say  that  civil  jurisdiction  was  originally  exer- 
cised by  the  Consuls,  and  afterwards  by  the  Praetors  (as 
representatives  or  substitutes  of  the  Consuls),  I  understand 
the  proposition  with  certain  limitations.  For,  in  certain 
excepted  cases,  civil  jurisdiction  was  exercised  by  magis- 
trates styled  Cmtwriviri ;  by  the  JEdiles  (or  the  conservators 
of  public  buildings,  roads  and  markets) ;  and  also  by  the 
Pontifices  (or  priests).  But  in  respect  of  my  present  purpose, 
these  exceptions  are  immaterial,  and  may  therefore  be  dis- 
missed with  this  brief  and  passing  notice. 

The  tribunal  of  the  original  Praetor  (or  of  the  Praetor  who 
was  appointed  as  the  representative  or  substitute  of  the 
Consuls)  was  fixed  immovably  in  the  City  of  Rome  :  And 
(owing  to  the  cause  which  I  explained  in  a  former  Lecture) 
his  jurisdiction  was  originally  restricted  to  civil  cases  arising 
between  Roman  Citizens.  Consequently,  after  the  subse- 
quent appointment  of  the  Prcetor  Peregrinus,  and  of  Presi- 
dents or  Governors  (sometimes  styled  'Prcetors9)  to  the 
outlying  provinces,  he  was  styled,  by  way  of  distinction, 
Prcetor  Urbanus.  When  that  distinctive  epithet  was  not 
needed,  he  was  styled  Prcetor  simply. 

The  judicial  functions  of  the  Praetor  bore  less  resemblance  0rder  of 
to  the  functions  of  our  own  Court  of  Chancery,  than  to  those  f^fore  the 
of  our  own  Court  of  Common  Pleas,  or  of  our  other  Common  Pneto.r.a9 
Law  Courts  (regarded  as  civil  Tribunals).  his  judicial 

For,  in  causes  falling  within  his  jurisdiction,  the  ordinary    unctions* 
or  regular  procedure  was  this  : — 

vol.  11.  o 
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The  Praetor  alone  disposed  of  the  cause,  or  the  Praetor 
alone  heard  and  determined,  in  the  following  events  : 

First,  If  the  defendant  confessed  the  facts  contained  in 
the  plaintiff's  case,  without  disputing  their  sufficiency  in  laui 
to  sustain  the  demand  : 

Secondly,  If  the  contending  parties  were  agreed  as  to  the 
fact89  but  came  to  an  issue  of  law  : 

Thirdly,  If  the  defendant  disputed  the  truth  of  the 
plaintiff's  statement,  but  the  statement  was  supported  by 
evidence  so  short,  clear,  and  convincing,  that  the  Praetor 
could  decide  the  issue  of  fact  without  an  elaborate  and  nice 
inquiry. 

4  But  if  the  parties  came  to  an  issue  involving  a  question 
of  fact,  and  the  evidence  produced  to  the  Praetor  appeared 
doubtful,  the  Praetor  defined  or  made  up  the  issue,  or  putthje 
disputed  point  into  a  formula  or  statement. 

The  formula  (or  statement  of  the  issue)  being  prepared  by 
the  Prcetor,  the  issue  was  submitted  to  the  decision  of  a 
Judex  or  Arbiter:  Who  (it  seems)  was  appointed  for  the 
particular  or  specific  occasion ;  and  is  rather  to  be  regarded 
as  a  juryman  (taken  pro  re  natd  from  the  citizens  at  .large) 
than  as  a  permanent  judicial  officer. 

The  judex  or  arbiter  thus  appointed,  not  only  inquired 
into  the  question  of  fact,  but  gave  judgment  generally  upon 
the  issue  submitted  to  his  decision. 

The  formula  (or  statement  of  the  issue),  together  with  the 
judgment  of  the  judex  or  arbiter ,  was  remitted  to  the  Prcetor 
(or  to  the  Court  above). 

The  judgment  of  the  judex  or  arbiter,  was  then  carried  into 
execution  by  or  by  the  command  of  the  Praetor :  By  whom  (in 
every  cause)  the  consummation,  as  well  as  the  initiative  of 
the  procedure,  was  superintended  or  directed. 

It  may  here  be  observed  that  jwriedictio  was  properly  the 
power  of  hearing  and  determining  causes,  or  of  associating 
a,  judex  or  arbiter  when  necessary.  This  was  all  that  the 
word  meant,  and  the  Prator  had  this  power  by  virtue  of  his 
jurisdictio.  Jurisdictio  was  distinct  from  the  coerdtio  (or 
power  of  compelling  and  restraining)  which  might  be  neces- 
sary to  carry  into  effect  the  judgment  of  the  Praetor  or 
judex. 

The  power  of  compelling  or  restraining  (when  vested  in 
criminal  tribunals)  was  called  imperium9  or  imperium  mervm ; 
and  is  often  synonymous  with  our '  criminal  jurisdiction*' 
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'  Jurisdiction '  (in  Roman  law-language)  is  seldom  or  never     Lkct. 

irxxiv 
applied  to  criminal  jurisdiction.      When  combined   with  < ,_ ^ 


civil  jurisdiction,  the  power  of  coercing  was  styled  imperium 
piixtum. 

Tmpervwm  merum,  as  well  as  miztum,  resided  in  the  Presi- 
dents or  Governors  of  Provinces. 

The  Praetors,  whose  jurisdiction  was  merely  civil,  had 
imperiwm  mixtum  only. 

The  Prcefectus  urbi  (under  the  emperors),  imperium  merum 
only. 

From  this  division  of  judicial  power  between  the  proetor  Order  of 
and  the  judex,  the  functions  of  the  praetor  more  resembled  {JrforeuTe 
those  of  the  Courts  of  Common  Law,  than  those  of  the  Court  Pwtor,  &c. 
of  Chancery. 

The  important  differences  between  the  functions  of  the  prae- 
tor and  those  of  our  Common  Law  Courts  were  the  following : 
First,  the  formula  empowered  the  judex  not  simply  to  find 
for  one  party  or  for  the  other,  but  to  add  to  the  finding  what 
should  be  done  by  the.  parties  in  pursuance  of  the  finding ; 
not  only  to  give  a  verdict  but  to  give  judgment ;  the  verdict 
being  involved  in  the  terms  of  the  judgment  which  he  gave. 
This  was  then  remitted  to  the  court  above,  and  by  them 
merely  executed.  With  us  the  jury  merely  finds  for  one 
party  or  the  other :  what  shall  be  done  in  pursuance  of  the 
finding,  is  determined  by  the  court  above. 

Secondly,  another  very  important  difference  is  this.    With 

us,  where  the  parties  come  to  an  issue  of  fact,  the  cause  goes 

to  the  jury  at  all  events ;  but  in  the  Eoman  law,  the  cause 

was  not  necessarily  referred  to  a  judex  because  the  issue  was 

an  issue  of  fact.     It  was  at  the  discretion  of  the  praetor 

either  to  give  a  judex  or  not.     When  he  did  so  he  acted 

more  like  the  chancellor  when  he  directs  an  issue.    The 

cases  would  be  exactly  alike,  if  the  chancellor  granted  an 

issue  whenever  the  question  of  fact  could  not  be  properly 

tried  in  the  court  above.     There  was  the  same  difficulty  in 

settling  the  bounds  between  the  power  of  the  praetor  and 

that  of  the  judex,  as  with  us  between  the  judge  and  the  jury, 

where  the  boundary  is  perfectly  indefinite.    It  is  often  said 

indeed  that  the  court  judges  of  the  law,  the  jury  only  of  the 

fact :  but  it  is  only  necessary  to  look  at  the  terms  of  the 

finding,  to  see  that  this  maxim  is  false.     Generally,  and 

notoriously,  the  jury  is  judge  of  law  as  well  as  of  fact.     In 

the  Eoman  law  there  was  the  same  difficulty ;  for  though  the 

issues  were  made  up  with  great  preciseness,  they  often  in- 

G  2 


608  Law :  Sources  and  Modes. 

Lect.      volved  questions  of  law :  and  the  judgment  often  directed 


the  prsetor  to  come  to  a  certain  conclusion  if  certain  pre- 
mises were  established :  which  involved  a  proposition  of  law 
as  well  as  of  fact.  Si  paret  Avium  Egervum  apud  Nwmerium 
Egerium  argm.hn/m  deposuisse  idque  die  nominate*  Numerius 
Egerivs  Aulo  Egerio  non  reddiderit  .  .  .  condemnato. 
Jut  et  I  may  remark  also  that  the  proceedings  before  the  prsetor 

JU  C1"m*     were  called  proceedings  in  jure;  those  before  the  judex  or 
arbiter  to  whom  he  remitted  any  part  of  the  case,  proceed- 
ings injudicio. 
Natural  I  ghall  also  observe,  that  the  original  proceedings  before 

SSerwardB  the  prsetor  approached  more  closely  than  any  other  proceed- 
aitered.  j^g  ^foh  j  know  to  what  Mr.  Bentham  calls  natural 
procedure ;  for  the  whole  pleading  or  process  by  which  the 
precise  point  at  issue  is  elicited,  took  place  vivd  voce  in  the 
presence  of  the  prsetor  himself.  The  witnesses  were  present 
and  the  prsetor  himself  decided  the  cause  immediately  and 
on  the  spot,  if  the  question  of  fact  was  not  attended  with 
difficulty.  Nothing  could  be  more  summary  or  less  dilatory 
and  expensive. 

After  the  judicial  constitution  was  changed,  the  distinc- 
tion between  the  prsetor  and  the  judex  was  abolished,  and 
the  whole  proceeding  took  place  before  a  single  judge.     A 
similar  alteration  took  place  about  the  same  period  in  the 
manner  of  conducting  the  pleading.    The  parties  began  to 
put  in  their  mutual  allegations  in  writing,  in  the  modern 
form :  which  has  introduced  the  delay  and  expense  of  the 
administration  of  justice  in  modern  times. 
Procedure         In  certain  cases,  the  prsetor  at  the  outset  gave  provisional 
toJ£/see  or  conditional  judgments,  or  issued  provisional  commands 
next  Lee-     on  an  ex  parte  statement  by  the  Plaintiff:  a  process  like  an 
injunction  in  Chancery  or  a  mandamus  in   the  Courts  of 
Common  Law.      The  command  being  issued  provisionally 
by  the  prsetors,  the  parties  to  whom  it  was  addressed  were 
compelled  to  obey  it  if  they  considered  that  they  had  not  a 
case ;  if  they  considered  that  they  had,  they  might  shew 
cause  why  they  should  not  obey  the  command  provisionally 
issued.     If  the  party  in  possession  disputed  the  command 
and  shewed  cause  against  it,  and  there  appeared  doubt  as  to 
a  question  of  fact,  this  question  was  treated  in  the  regular 
manner  and  remitted  to  a  judex. 
Coynitio,  or       What  I  have  now  described  was  the  regular  and  ordinary 
proceeding    proceeding.     In  certain  cases,  which  it  is  not  necessary 
nem.  to  detail,  the  prsetor  was  said  to  have  not  only  jurisdictio 
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but  cognitio.  He  might  enquire  into  a  question  of  fact,  ***£*• 
whatever  might  be  its  difficulties,  and  dispose  of  the  whole  c-, — - 
case  without  a  judex  or  arbiter.  The  praetor,  too,  like  some 
modern  courts  of  justice,  exercised  a  voluntary  jurisdiction 
in  cases  relating  to  contracts.  The  proceedings  in  such 
cases  are  not  suits  at  all :  though  it  is  within  the  province  of 
courts  of  justice  to  give  judicial  authority  to  the  convention 
and  to  facilitate  the  production  of  evidence  if  any  difficulty 
arise.  In  the  old  Roman  law,  the  prsetor  exercised  this  juris- 
diction de  piano,  not  pro  tribunali.  As  the  cause  was  not  a 
suit  inter  partes,  but  merely  a  convention  or  contract,  it  was 
not  conducted  with  the  forms  of  judicature.  The  praetor 
lent  his  auspices,  not  as  a  judge,  but  as  sanctioning  the 
proceeding.  Fines  and  recoveries  in  the  Common  Pleas49 
are  very  similar  to  this  jurisdiction  of  the  Praetors ;  and 
what  was  called  in  jure  cessio 50  is  exactly  analogous  to  fine 
and  recovery.  This  was  a  mere  conveyance,  in  the  form  of  a 
fictitious  suit,  carried  on  in  the  presence  of  the  prsetor,  with 
nearly  all  the  formalities  which  accompanied  a  real  suit. 

The  jurisdiction  which  I  have  attempted  to  describe,  and  Ultimately 
the  division  of  the  judicial  powers  in  certain  cases  between  £JSUfflng 
the  court  above  and  an  occasional  temporary  tribunal,  seems  extra  °rfi' 
to  have  been  altered  about  the  end  of  the  third  century.     It  versaL 
was  in  force  in  the  time  of  Gaius :  but  in  the  time  of  Jus- 
tinian the  old  judicial  establishments  had  been  completely 
altered.    It  is  for  that  reason  asserted  in  the  Institutes  hodie 
omnia  judicia  sunt  extra  ordinem.    The  cognisance  of  the  suit 
from  its  institution  to  its  completion  was  then  wholly  had  by . 
a  single  judge,  and  the  original  practice,  which  seems  to 
have  been  generally  adopted,  of  dividing  the  judicial  power 
in  the  manner  above  mentioned,  was  dropped. 


The  only  close  resemblance  between  Roman  and  English  equity 
appears  to  be  this  :  that  under  each  system  the  law  corrected  or 
abrogated  by  the  so-called  equity  law  is  allowed  to  exist  in  form. 

Another  resemblance :  that  Roman  and  English  Equity  has  been 
formed  to  some  extent  by  analogy  on  the  law  to  which  it  is  con- 

49  An  instance  of  modern  procedure        M  Gaii  Comm.  ii.  §  22. 
bearing  probably  a  still  closer  analogy        Res  mancipi  were  alienable  by  Manci- 

to  the  interposition  of  judicial  authority  pation  (a  fictitious  sale)  ;  in  jure  cessio 

mentioned  in  the  text,  is  furnished  by  (a  fictitious  suit) ;  or  (if  corporeal)  by 

bonds  and  contracts  bearing  a  clause  of  usucapion  working  upon  simple  tradi- 

registration  for  execution,  according  to  tion. — Marginal  note  in  Gaius, 
the  Scotch  practice.— B.C. 
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trasted :  the  one  by  analogy  to  jus  civile  (subsequitur  jus  civile)  ; 
the  other,  to  Common  Law  (sequitur  legem).  Of  coarse  they 
must  have  deviated ;  bat  analogy  was  observed  to  some  con- 
siderable extent.  This  however,  is  not  a  proof  of  resemblance, 
since  much  of  every  body  of  innovating  law  is  formed  by  the  same 
analogy. 
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The  direct 
legislative 
power  of 
the  Praetors 
was  origi- 
nally con- 
fined to 
Procedure^ 
but  after- 
wards ex- 
tended to 
Substan- 
tive Law. 


From  the  judicial  functions  of  the  Prastores  Urbani,  I  proceed 
to  that  power  of  direct  legislation  which  they  exercised  (at 
first)  with  the  tacit  consent,  and  (afterwards)  with  the  ex- 
press authority  of  the  sovereign  Roman  People. 

Originally  and  properly,  the  Praetor  was  merely  a  judge. 
It  was  his  business  to  administer  the  Law,  established  by  the 
Supreme  Legislature,  in  specific  cases  falling  within  his 
jurisdiction. 

But  though  it  was  his  business  to  administer  the  law  estab- 
lished by  the  supreme  legislature,  the  manner  of  administra- 
tion, or  the  mode  of  procedure,  was  left,  in  a  great  measure, 
to  his  own  discretion.  Accordingly,  every  Praetor,  on  his 
accession  to  the  Praetorship,  made  and  published  Rules  of 
Procedure  or  Practice :  Rules  to  be  observed,  during  his  con- 
tinuance in  office,  by  those  who  might  happen  to  be  con- 
cerned (as  parties,  or  otherwise)  in  causes  coming  before 
him. 

Such,  originally,  was  the  direct  legislative  power  exer- 
cised by  the  Praetors.  It  extended  to  procedure  or  practice, 
but  not  to  the  substantive  law  which  it  was  their  business  to 
administer.  It  may  be  likened  to  the  power  of  making  Re- 
guUe  Praxis  which  is  not  unfrequently  exercised  by  our  own 
Courts  of  Justice. 

But,  in  consequence  of  incessant  changes  in  the  circum- 
stances and  opinions  of  the  Roman  community,  correspond- 
ing changes  in  its  institutions  were  absolutely  necessary. 
And,  inasmuch  as  the  demand  for  innovation  was  slowly  and 
imperfectly  supplied  by  the  supreme  and  regular  legislature, 
the  Praetors  ventured  to  extend  their  direct  legislative  power, 
and  to  amend  or  alter  the  substantive  law  which  properly 
it  was  their  office  to  administer. 
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As  I  have  used  the  expression  substantive  law,  I  may  here      Lot*. 
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note  that  this  name  is  applied  by  Mr.  Bentham  to  the  law  - — , — -^ 
which  the  Courts  are  established  to  administer,  as  opposed 
to  the  rules  according  to*  which  the  substantive  law  is  itself 
administered.     These  last,  or  the  rules  of  procedure  or  prac- 
tice, he  has  termed  adjective  law.    These  expressions  appear 
at  first  sight  somewhat  odd ;  but  they  are  closely  analogous 
to  the  terms  employed  to  denote  the  same  two  departments 
of  law,  in  a  very  able  report  presented  to  the  Prussian  Govern- 
ment in  1811.      What  Mr.  Bentham  calls  substantive  law, 
the  framer  of  the  report  calls  material  law ;  the  adjective 
law  of  Mr.  Bentham  he  calls  formal  law.   The  only  difference 
is  that  the  one  writer  draws  his  metaphor  from  the  language 
of  grammarians,  the  other  from  that  of  logicians.     The  ex- 
pressions of  the  French  law  are  nearly  similar.   Substantive 
law,  or  the  law  which  the  Courts  are  appointed  to  administer, 
is  called  by  the  French  lawyers  le  fonds  du  droit :  adjective 
law,  or  the  roles  according  to  which  the  substantive  law  is 
to  be  administered,  they  call  la  forme.  There  is  really  nothing 
odd  or  eccentric  in  Mr.  Bentham's  phrases.     There  are  in- 
deed many  objections  to  them,  and  I  think  that  it  would  be 
better  to  express  the  meaning  by  a  circumlocution ;  because 
there  are  many  rules  which  are  not  properly  rules  of  proce- 
dure, but  which  might  with  equal  propriety  be  called  adjec- 
tive law,  or  formal  law ;  such  as  the  formalities  prescribed 
by  law  in  entering  into  contracts. 

I  adopt,  for  the  present,  the  distinction  between  substan- 
tive and  adjective  law,  although,  as  I  shall  shew  hereafter, 
it  cannot  be  made  the  basis  of  a  just  division. 

The  Law  introduced  by  the  Praetor  (whether  it  consisted  Difference 
of  substantive  law,  or  of  rules  of  procedure  or  practice)  was  ^neM^nd 
introduced  (for  the  most  part)  by  their  general  Edicts,  or  by  fPfP*1 
their  Edicts  (simply  so  called). 

The  Edicts,  Orders,  or  Precepts,  issued  by  the  Preetors, 
were  of  two  kinds  :  general  and  special. 

A  general  Edict  was  made  and  published  by  a  Praetor  in 
his  legislative  capacity.  A  special  Edict  was  made  and 
issued  by  a  Praetor  in  the  exercise  of  his  judicial  functions. 

A  general  edict  consisted  of  a  rule  or  roles,  which  had 
no  specific  relation  to  a  specific  case  or  cases,  but  regarded 
indifferently  all  cases  of  a  given  class  or  classes.  A  special 
edict  was  issued  in  a  specific  cause;  was  addressed  to  a 
person  or  persons  concerned  in  that  cause,  and  specifically 
regarded  the  person  or  persons  to  whom  it  was  addressed. 
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xxxv        ^"  8^lor^  a  general  edict  was  a  statute,  or  a  body  of  statute 
, — '  law ;  and  was  made  and  published  by  its  author  as  a  sub- 


ordinate legislator.  A  special  edict  was  an  order,  made  in 
a  specific  cause ;  and  was  made  and  issued  by  its  author  as  a 
judge. 

It  appears,  then,  that  the  term  '  Edict '  was  often  applied 
indifferently,  to  the  general  rules  or  orders  which  were  pub- 
lished by  the  Praetors  as  legislators,  and  to  the  special 
orders  or  commands  which  they  made  and  issued  as  judges. 
But  when  the  Edicts  of  the  Praetors  are  mentioned  without 
qualification,  their  general  or  legislative  edicts,  ajid  not  their 
particular  or  judicial,  are  commonly  or  always  referred  to  by 
the  writer. 

In  like  manner,  the  jus  edicendi,  which  is  ascribed  to  the 
Praters,  denotes  their  power  or  right  of  making  general  rules, 
and  not  their  power  or  right  of  making  special  orders  in  the 
exercise  of  their  judicial  functions.  And  so, '  edicere9  or  'jus 
edicere '  is  to  legislate  directly :  The  act  of  judging  (or  of  ap- 
plying existing  law  in  specific  causes)  being  denoted  by  the 
expression  'jus  dicere9  (or  'jus  decernere9). 

In  the  orations  of  Cicero  against  Verres,  '  edicere '  and 
'  decernere '  are  directly  and  distinctly  opposed  in  the  senses 
which  I  have  now  referred  to.  For  one  of  the  charges  against 
Verres  (who  as  Governor  or  President  of  a  province  was  in- 
vested with  the  jus  edicendi)  is  this :  quod  aliter,  atque  ut 
edixerat9  decrevisset : — that  in  the  decrees  or  orders,  which  he 
issued  as  judge,  he  violated  the  rules,  which  he  had  es- 
tablished in  his  legislative  capacity,  by  his  own  general 
edict.  In  like  manner,  the  general  constitutions  promulged 
by  the  Emperors  as  legislators  (when  opposed  to  the  decrees 
which  they  issued  as  judges  in  the  last  resort)  are  frequently 
styled  *  eddctal.9 

Interdicere   (as  well  as  dicere  and  decernere)  is  also   op- 
posed to  edicere.     But  an  interdictum  was  a  special  and  ju- 
dicial order  of  a  particular  species.     It  was  a  provisional  or 
conditional  order  made  by  the  Praetor  on  the  ex  parte  state- 
ment of  the  applicant :  The  party  to  whom  it  was  addressed 
having  the  power  of  shewing  cause  why  the  order  should 
not  be  carried  into  effect.     In  short,  it  was  what  would  be 
styled,  in  the  language  of  our  own  law,  an  injunction  or 
mandamus. 
Why  the         Any  Praetor  might  publish  a  general  edict  at  any  period 
^jto,  ^      during  his  stay  in  office.     But,  generally  speaking,  all  the 
the  ptib-      rules  or  laws,  which  were  published  by  any  given  Pwetor, 
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were  published  or  proinulged  immediately  after  his  acces-      Lect. 
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*um,  and  were  comprised  in  one  edict,  or  constituted  one  > , — - 

edict.  gS^ 

The  edict  which  was  published  by  any  given  Praetor,  was 
not  legally  binding  upon  his  successor  in  the  Praetorship, 
and  only  obtained  as  Law  till  the  end  of  the  year  during 
which  he  himself  continued  in  office.  And,  accordingly, 
the  general  edicts  of  the  Praetors,  or  their  edicts  simply  so 
called,  are  styled  by  Cicero  and  others  *  Edicta  annua,'  or 
'  leges  annuce.' 

But  though  a  general  edict  was  merely  annual  (or  merely 
obtained  as  Law  while  its  author  continued  in  office),  the 
general  or  legislative  Edicts,  made  and  promulged  by  the 
Praetors,  are  nevertheless  styled  6  perpetual.'  Now  the  epithet 
'  perpetual '  (taken  in  its  ordinary  meaning)  is  hardly  appli- 
cable to  a  law  or  statute  of  a  certain  or  definite  duration.  A 
perpetual  law  or  statute  (taking  the  terms  in  their  ordinary 
meaning)  would  seem  to  denote  a  law  which  was  intended 
to  be  irrevocable,  or  which  (at  least)  was  intended  to  en- 
dure until  some  competent  authority  should  abrogate  or 
repeal  it. 

Accordingly,  the  epithet  '  perpetual '  (when  applied  to  the 
legislative  edicts  made  and  published  by  the  Praetor)  indicates 
their  generality,  and  not  their  duration.  When  thus  ap- 
plied, the  epithet  *  perpetual'  is  opposed  to  '  occasional,'  and 
is  used  to  distinguish  the  general  edicts  of  the  Praetors  from 
the  special  edicts  or  orders  which  they  issued  in  their  judicial 
capacity. 

And  (taking  the  epithet  ' perpetual'  in  this  meaning)  it 
was  justly  applicable  to  these  general  or  legislative  edicts, 
although  their  duration  was  definite  or  certain.  For  a  spe- 
cial or  judicial  edict  was  issued  in  a  given  cause ;  was  re- 
stricted to  the  cause  in  which  it  was  issued ;  and  expired 
with  the  specific  exigency  which  it  was  intended  to  meet. 
It  was  an  occasional  order  concerning  a  particular  case,  and 
not  extending  generally  to  cases  of  a  class.  In  the  language 
of  the  Roman  Law,  it  was  made  and  issued  lpro  re  natd' 
(or  *  prout  res  incidit '). 

But  an  edict  issued  by  a  Praetor,  as  exercising  his  legis- 
lative powers,  consisted  of  general  Rules.  It  was  neither 
provoked  by  a  specific  occasion,  nor  did  it  expire  with  any 
of  the  specific  occasions  on  which  its  general  provisions  were 
actually  applied.  It  was  intended  to  apply  to  entire  classes 
of  cases ;  and  was  applicable  to  every  case  belonging  to  any 
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xxxv  °^  *k°se  classes,  so  long  as  the  Praetor  by  whom  it  was  pro- 
» — , — *  mulged  should  occupy  his  office.  In  the  language  of  the 
Roman  Law,  it  was  made  and  issued, *  rum  prout  res  inci- 
dit,  sed  jurisdictions  perpetuce  causa.'  It  was  not  provoked 
by  a  specific  incident  or  occasion ;  but  was  intended  to  serve 
as  a  guide  to  all  who  might  be  concerned  in  causes,  so  long- 
as  the  Praetor  who  issued  or  promulged  it  should  continue  to 
exercise  the  jurisdiction  annexed  to  his  office. 

The  epithet  'perpetual9  when  applied  to  the  Edict  of  a 
Praetor,  is  therefore  synonymous  with  '  general '  (as  opposed 
to  '  specific '  or  *  occasional ').  It  denotes  that  the  Edict  con- 
sisted of  general  provisions ;  and  not  that  it  was  calculated 
to  endure  in  perpetwam,  or  until  it  should  be  abrogated 
or  repealed  by  a  supreme  or  subordinate  legislature.  As 
«-  opposed  to  general  and  legislative  edicts,  special  and  ju- 
dicial edicts  are  frequently  styled  repenHna:  An  epithet 
which  does  not  denote  that  they  were  issued  in  haste,  but 
that  they  were  made  on  the  spur  of  a  specific  or  particular 
occasion. 
Edictum  The  Praetorian  Edict,  which  was  in  force  at  any  given 

ordL Edict  period,  was  properly  the  edict  of  the  Praetor  who  then  occu- 
toVor  Pn£  P*e<^  ^e  ^Prsetorship.  For  the  edict  which  was  promulged 
ton.  by  any  given  Praetor,  expired  with  the  year  during  which  he 

stayed  in  the  office,  and  yielded  to  a  similar  edict  promulged 
by  his  immediate  successor. 

But  though  the  edict  of  eveiy  foregoing  Praetor  was  super- 
seded by  the  edict  of  his  immediate  successor  in  the  office, 
every  succeeding  Praetor  inserted  in  his  own  edict,  all  such 
rules  and  provisions,  contained  in  the  edict  of  his  predeces- 
sor, as  had  found  favour  with  the  public  at  large,  or  had  met 
with  the  approbation  of  the  classes  who  influenced  the  com- 
munity. For,  as  the  legislative  power  of  the  Praetors  was 
derived  from  the  tacit  consent  of  the  sovereign  people,  its 
exercise  was  inevitably  determined  by  general  opinion. 

Such  being  the  case,  the  edict  promulged  by  every  suc- 
ceeding Praetor  was  a  simple  or  modified  copy  of  the  edict 
promulged  by  his  predecessor.  He  simply  republished  the 
edict  which  his  immediate  predecessor  had  issued,  or  else 
he  republished  it  with  such  omissions  and  additions  as  were 
demanded  by  general  opinion  or  suggested  by  general  ex- 
pediency. If  he  simply  copied  the  edict  which  the  foregoing 
Praetor  had  promulged,  the  edict  promulged  by  himself  was 
simply  translatitiou89  or  tralatitious.  In  other  words,  it 
merely  consisted  of  rules  and  provisions,  which  he  trans- 
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lated  (transferred  or  adopted)  from  the  edict  of  Ids  imme-      l*ct. 
diate  predecessor.  < , — - 

If  he  copied  the  edict  of  his  predecessor  with  certain 
modifications,  the  edict  promulged  by  himself  was  partly 
Edictum  tralatitiwm,  and  partly  Edictum  novum.  So  far  as 
it  consisted  of  provisions  taken  from  the  edict  of  his  pre- 
decessor, it  was  Edictum  tralatitium.  So  far  as  it  consisted 
of  provisions  devised  and  introduced  by  himself,  it  was  not 
Edictum  tralatitium,  but  Edictum  novum. 

It  rarely  happened  that  the  general  edict  of  a  Praetor 
was  purely  tralatitious.  For  incessant  changes  in  the  posi- 
tion and  opinions  of  the  community  created  an  incessant 
demand  for  corresponding  changes  in  its  law.  And  since 
this  continued  demand  was  slowly  and  imperfectly  satisfied 
by  the  supreme  and  ordinary  legislature,  the  Praetors  were 
provoked  to  supply  the  demand  by  a  continued  though 
cautious  exercise  of  their  legislative  powers. 

It  is  remarkable  that  all  the  edicts  of  all  the  successive 
Praetors  are  frequently  considered  as  constituting  one  Edict. 
They  are  frequently  styled  (in  the  singular  number)  *  tlie 
Edict ; '  '  the  Praetorian  Edict ; '  or  'the  Edict  of  the  Praetors 
or  Praetor/  The  process  of  translation  or  transference 
which  I  have  attempted  to  describe,  explains  this  form  of 
expression. 

With  reference  to  its  promulgation,  the  general  Edict, 
which  was  in  force  at  any  given  period,  was  the  edict  of 
the  Praetor  who  then  occupied  the  Praetorship.  But  with 
reference  to  its  contents,  or  to  the  rules  of  which  it  con- 
sisted, it  was  partly  the  production  of  the  Praetor  who  then 
occupied  the  Praetorship,  and  partly  the  production  of  his 
various  predecessors  in  the  office.  For  much  of  the  edict 
promulged  by  every  Praetor,  was  translated  into  the  edict 
promulged  by  his  immediate  follower.  With  reference, 
therefore,  to  their  contents  (though  not  with  reference  to 
their  promulgation),  the  series  of  edicts,  issued  by  a  series 
of  Praetors,  constituted  an  indivisible  whole,  or  formed  a 
continuous  chain.  Although  the  edict  for  the  time  being 
had  been  promulged  by  the  actual  Praetor,  his  predecessors 
as  well  as  himself,  had  lent  a  hand  to  the  formation  of  its 
provisions. 

And  here  I  may  remark,  that,  after  the  Praetors  had 
legislated  through  a  long  tract  of  time,  the  general  Edict  ^ 

of  the  Praetor  for  the  time  being  naturally  consisted  (for 
the  most  part)  of  derivative  or  translatitious  rules.     For  as 
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Lect.  the  legislative  power  of  the  Praetor  was  commonly  exer- 
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< , — '  cised  discreetly,  the   rules,    introduced   originally  by   the 


Praetor  for  the  time  being,  were  comparatively  few  and  un- 
important. They  bore  a  small  and  insignificant  proportion 
to  those  provisions  of  his  predecessors  which  were  also  a 
part  of  his  edict,  and  which  had  accumulated  through  a 
series  of  ages. 

Th6to  ™  »  ^e  aBBpeSa*e  °f  rules>  which  had  been  introduced  by 
was  formed  successive  edicts,  and  which  were  embodied  in  the  edict 
^^  of  obtaining  for  the  time  being,  formed  or  constituted,  at  any 
thePratore.  given  period,  the  portion  of  the  Soman  Law  which  was 
styled  '  Jus  Prcetorium.' 

A  part  of  the  Roman  Law  (like  much  of  the  Law  of  Eng- 
land) was  made  by  judicial  decisions  on  specific  or  par- 
ticular cases.  Decided  cases,  serving  as  precedents,  formed 
a  portion  of  the  Roman,  as  well  as  of  our  own  system.  In 
the  language  of  the  Roman  Law,  as  well  as  in  the  language 
of  the  English,  such  decided  cases  are  frequently  called  pre- 
cedents : — '  prejudicial  More  commonly,  however,  such 
decided  cases  are  styled  '  res  judicata:'  And  their  influence 
(as  precedents)  upon  subsequent  judicial  decisions,  is  styled 
'  auctoritas  rerum  perpetuo  similiter  judicatarum.' 

Now  as  most  civil  cases  fell  within  the  jurisdiction  of  the 
Praetor,  most  of  the  civil  law,  which  was  formed  by  judicial 
decisions,  might  have  been  styled  with  propriety  <  praetorian 
law.'  Where  the  Praetor  decided  without  an  arbiter  or 
judex,  the  questions  of  law  which  happened  to  arise  in  the 
cause  were  of  course  determined  by  himself.  And  where 
be  remitted  the  cause  to  a  judex  or  arbiter,  the  questions 
of  law,  which  the  formula  happened  to  involve,  were  pro- 
bably decided  in  effect  by  the  Court  above,  and  not  by  the 
secondary  or  subordinate  tribunal.  The  judex  probably  took 
the  opinion  of  the  Court  above  on  the  point  of  law,  and  de- 
cided accordingly.  I  have  not  been  able  to  discover,  whether 
it  was  incumbent  on  the  judex  to  take  the  Law  from  the 
Praetor,  and  whether  the  latter  could  grant  a  new  trial  in 
case  the  judex  or  arbiter  decided  against  the  law,  but  it  is 
probable  that,  in  practice,  such  a  miscarriage  in  judicio  sel- 
dom occurred. 

But  though  most  of  the  law,  formed  by  judicial  de- 
cisions, was  made  by  the  Praetors  (as  judges),  and  might 
have  been  styled  '  praetorian,'  the  term  ''jus  prcetorium9 
was  exclusively  applied  to  the  law  which  they  made  by 
their  general  edicts  in  the  way  of  direct  legislation. 


Prcetorian  Legislation.  6 1 7 

This  is  a  fact  which  I  cannot  account  for  satisfactorily ;       Lect. 

XXXV 

bnt  which   (perhaps)   may  be  explained  in  the  following    . — , — * 
manner. 

Though  part  of  the  Roman  Law  was  formed  by  judicial 
decisions,  that  part  of  it  which  was  so  formed  bore  an  in- 
significant proportion  to  the  rest  of  the  system.  Demand 
for  law  of  the  kind  was  superseded,  in  a  great  measure, 
by  the  law  which  the  Praetors  introduced  in  the  exercise 
of  their  legislative  powers.  And  since  the  law  which  they 
introduced  through  the  medium  of  their  general  edicts, 
eclipsed  the  law  which  they  established  by  their  decisions 
on  specific  cases,  general  attention  was  fixed  on  the  former, 
whilst  the  existence  of  the  latter  was  generally  forgotten. 
The  former  being  conspicuous,  and  being  conspicuously  the 
work  of  the  Praetors,  it  obtained  exclusively  the  name  of 
jus  prmtorium,  although  the  name  might  with  equal  pro- 
priety have  been  extended  to  the  latter. 

The  jus  edicendi  (or  the  power  of  legislating  directly  by  The>« 
general  edicts  or  statutes)  was  not  confined  to  the  Prmtores  fpart  of 
Urbani.     It  was  exercised  by  every  magistrate  of  a  superior  ^l^rium% 
or  elevated  rank,  with  reference  to  such  matters  as  fell  within 
his  jurisdiction.     It  was  exercised  by  the  high  priests  or 
Pontifices  maximi.     It  was  exercised  by  the  Eddies,  or  the 
surveyors  and  curators  of  public  buildings,  roads,  and  mar- 
kets.   With  reference  to  cases  arising  in  Italy,  between  pro- 
vincials and  provincials,  or  between  provincials  and  Roman 
citizens,  it  was  exercised  by  the  Prcetores  Peregrini.     In  the 
outlying  provinces,  it  was  exercised  by  the  Proconsuls,  and 
other  Presidents  or  Rulers,  to  whom  the  government  of  those 
provinces  was  committed  by  the  Roman  People. 

The*  rules  which  were  established  by  the  general  edicts 
of  the  magistrates  who  enjoyed  the  jus  edicendi,  were  often 
considered  as  constituting  a  whole,  and  were  styled  (when 
considered  as  a  whole)  the  jus  honorarium*  For,  as  every 
office  of  an  elevated  character  honoured  or  distinguished  the 
person  by  whom  it  was  occupied,  every  office  of  the  kind 
was  styled  *  honos.9  And  since  the  magistrates  who  enjoyed 
and  exercised  the  power  of  promulging  general  edicts,  en- 
joyed it  by  virtue  of  their  honores,  or  of  the  elevated  offices 
which  they  filled,  the  law  which  they  created  by  their  general 
edicts  was  naturally  styled  jus  honorarium. 

Hence  it  follows,  that  the  jus  prcetorium  was  merely  a  por- 
tion of  the  jus  honorarium.  But  as  no  other  portion  of  the 
jus  honorarium  was  equal  in  extent  and  importance  to  the 
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jus  prcetorium,  the  term  jus  honorarium  is  frequently  restricted 
to  the  latter. 

'  Prsetores  (says  Pomponius)  edicta  proponebant :  quae 
edicta  praetorum  jus  honorarium  constituerunt.  Honorarium 
dicitur,  quod  ab  honore  prsetoris  venerat.' 

'Jus  prsetorium  (says  Papinian)  et  honorarium  dicitur: 
ad  honorem  prrctorU  (or  ex  honors  prastorum)  sic  noroi- 
natum.' 


Material* 
out  of 
which  the 
jus  prato- 
rium  wh 
formed. 


Die  term 
Equity. 
jhpntat  = 
Utilitas,  or 
other  ap- 
proved 
{principle  of 
egislation. 
Juttitia,  aa 
meaning 
tttilita*,  or 
other  ap- 
proved 
principle, 
etc 


The  jus  prcetorium  (or  the  law  which  the  prcetores  urbani 
introduced  by  their  general  edicts)  seems  to  have  been  made 
by  those  distinguished  magistrates  out  of  the  following  ma- 
terials. 

First :)  They  gave  the  force  of  Law  (through  the  medium 
of  their  general  edicts)  to  various  customary  or  merely  moral 
rules  which  had  obtained  generally  amongst  the  Roman 
people. 

Secondly :)  They  imported  into  the  Roman  Law  (through 
the  medium,  of  their  general  edicts)  much  of  that  jus  gentium, 
or  that  sequal  or  common  Law,  which  had  been  formed  by 
the  Prcetores  Peregrini,  and  by  the  Presidents  of  the  outlying 
provinces. 

Thirdly :)  So  far  as  the  opinion  of  the  Roman  public  in- 
vited or  permitted  such  changes,  they  supplied  the  defects  of 
the  jus  civile,  or  proper  Roman  Law,  and  even  abolished  por- 
tions of  it,  agreeably  to  their  own  notions  of  public  or  general 
utility. — *  Jus  Prsetorium  est  (says  Papinian)  quod  prsetores 
(supplendi  vel  corrigendi  juris  civilis  grati&)  introduxerunt, 
propter  utilitatem  publicam.9 

Inasmuch  as  the  body  of  law,  formed  by  the  Prcetores 
Urbani,  was  partly  derived  from  the  jus  gentium,  and  was 
partly  fashioned  upon  Utility  (as  conceived  by  the  Praetors 
and  the  public),  it  was  naturally  styled  the  Equity  of  the 
Praetors,  or  was  said  to  be  founded  by  the  Praetors  upon 
equitable  grounds  or  principles.  For  (as  I  remarked  in  a 
former  Lecture)  the  jus  gentium  was  styled  jus  cequum,  whilst 
general  utility  (or  principles  of  legislation  supposed  to  accord 
with  it)  was  often  styled  *  JEquitas.' 

It  is  said  in  a  passage  of  the  Digests  (referring  to  a  certain 
rule  of  the  jus  prcetorium)  '  hoc  cequitas  suggerit  etsi  jure 
deficiamur:'  That  is  to  say,  the  rule  was  commended  by 
general  utility  (or  equity),  although  it  was  not  recognised  by 
that  portion  of  the  Roman  Law  which  was  opposed  to  the 
jus  prcBtorium  by  the  name   of  €jus  chile.9    Though  that 
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which  conforms  to  the  jus  prcetorium  is   commonly  styled      Lect. 
cequum,  it  is  frequently  styled  'justum.    That  which  does  not  ^,   /  -^ 
conform  to  the  jus  prwtorium,  is  commonly  styled  '  iniquum,9 
and  not  unfrequentJy,  «  injustumJ 

Inasmuch  as  the  jus  prcetorium  grew  gradually,  or  was  Jn*  Pre- 
formed by  successive  edicts  of  many  successive  Praetors,  it  ^^^ 
was  not  a  formal  system  or  digested  body  of  law,  but  an  in-  !"»p  <* 
condite  collection  or  heap  of  single  and  insulated  rules.     No  roles. 
Praetor  thought  of  legislating  systematically :  Nor  would  his 
stay  in  office  have  allowed  him  to  legislate  systematically, 
although  the  opinion  of  the  public  had  favoured  the  attempt, 
and  the  supreme  or  regular  legislature  had  inclined  to  ac- 
quiesce in  it.     When  the  Praetor  for  the  time  being  was 
struck  by  a  particular  defect  in  the  existing  law,  and  when 
the  general  opinion  invited  or  provoked  him  to  supply  it,  he 
cured  that  particular  defect  by  a  particular  provision.     And 
if  he  thought  a  particular  rule  iniquum  or  mischievous,  and 
general  opinion  favoured  or  demanded  its  abolition,  he  in- 
serted a  clause  in  his  edict  abolishing  the  specific  mischief. 

It'is  also  remarkable,  that  even  the  substantive  law  intro-  implication 
dnced  by  the  Edicts  of  the  Praetors,  wore  a  practical  shape  ^V^iai"1- 
or  was  implicated  with  procedure.  «?d,  in  par- 

If  the  Praetor  gave  a  right  unknown  to  the  jus  civile,  he  did  0f  sub-' 
not  give  that  right  explicitly  and  directly.     He  promised  or  JJJ^JJn 
declared,  through  the  medium  of  his  general  edict,  that,  in  W,  with 
case  any  party  should  be  placed  in  a  certain  position,  he,  the  p       ure* 
Praetor,  would  give  him  an  action,  or  would  entertain  an 
action  if  he  should  think  fit  to  bring  one.     If  the  Praetor 
abolished  a  rule  which  was  parcel  of  the  jus  civile,  he  did  not 
abolish  or  repeal  it  formally  and  explicitly.     He  promised  or 
declared,  through  the  medium  of  his  general  edict,  that  in 
case  an  attempt  should  be  made  to  enforce  the  rule  by  action, 
he  would  empower  or  permit  the  defendant  to  except  to  the 
plaintiff's  action,  or  to  defeat  the  plaintiff's  action,  by  de- 
murrer or  plea.     For  example ;  Many  conventions  or  pacts, 
which  were  void  jure  civili,  were  rendered  legally  binding  by 
the  Edicts  of  the  Praetors.    But  when  a  Praetor  (through  the 
medium  of  his  general  edict)  gave  validity  to  a  convention 
which  was  void  jure  civili,  he  did  not  determine  formally  the 
rights  and  obligations  of  the  parties.     He  merely  indicated 
the  actum  which  he  would  give  to  the  promisee,  in  case  the 
promisor  should  neglect  or  refuse  performance. 

.  Again :  According  to  the  jus  civile,  a  party  obliged  (by  con- 
tract or  otherwise)  was  not  freed  from  the  performance  of  the 
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Lrct^  obligation  by  a  simple  promise  on  the  part  of  the  obligee, 
not  to  enforce  it  by  action.  According  to  the  jus  civile,  the 
obligor  was  not  freed  from  performance  without  a  formal 
release  (styled  acceptilatio)  executed  by  the  obligee. 

Now  the  Praetors  determined,  by  their  general  edicts,  that 
the  obligation  should  be  extinguished,  in  case  the  obligee 
merely  promised  that  he  would  not  require  performance. 
But  instead  of  abolishing  the  old  law  explicitly  and  directly, 
the  Praters  gave  to  the  obligor  an  exception  founded  on  the 
promise.  Instead  of  declaring  explicitly  that  the  obligee  had 
no  right,  they  left  him  (in  appearance)  his  right  of  action, 
but  empowered  the  obligor  to  defeat  that  apparent  right  by 
a  defence  bottomed  in  Equity  (or  in  the  jus ^mtoriwm). 

This  obscure  and  absurd  mode  of  abrogating  law  has  also 
been  pursued  by  our  own  Chancellors.  Where  a  common- 
law  rule  is  superseded  by  a  rule  of  equity,  it  is  left  to  appear- 
ance unabrogated  and  untouched.  But  in  case  an  attempt 
be  made  to  enforce  it  by  action,  the  plaintiff  is  restrained  by 
the  Chancellor  from  pursuing  his  empty  right. 

The  only  difference  between  the  cases  arises  from  this : 

In  Borne,  there  was  no  distinct  tribunal  affecting  to  ad- 
minister a  distinct  system  of  Law  under  the  name  of  Equity. 
Consequently,  the  equitable  defence  was  submitted  to  the 
Pnetor  himself,  or  to  the  very  tribunal  in  which  the  action 
was  brought. 

In  England,  there  is  a  distinct  Court  affecting  to  admi- 
nister a  distinct  system  of  Law  under  the  name  of  Equity. 
Consequently,  the  action  is  brought  before  one  Court,  and 
the  defence  (in  the  shape  of  a  suit)  is  submitted  to  another. 
The  action  is  brought  in  a  common-law  Court,  and  in  that 
Court  the  action  is  not  to  be  resisted.*1  But  the  Chancellor 
(on  the  application  of  the  defendant)  issues  an  order,  re- 

M  According    to    the    letter    of  our  selves  to  effect  the  purpose  which  the 

statute  law  this  is  no  longer  precisely  promoters  of  the  statute  may  be  con- 

the  case.     But  the  provisions  for  con-  jectured  to  have  had  in  view.     If  it  be 

ferring  an  equitable  jurisdiction  on  the  wished  effectually  to  invest  the  Common 

Common  Law  Courts,  contained  in  the  Law  Courts  with  jurisdiction  now  pro- 

Common  Law  Procedure  Act,  1864,  have  perly  belonging  to  Courts  of  Equity,  or 

S  roved,  especially  in  relation  to  equitable  vice  versd ;  the  Court  on  which  the  new 

efences,  of  little  practical  value.  jurisdiction   is  conferred   must  be   in- 

This  failure  has  been  owing  partly  to  vested,  in  relation  to  the  subject-matter, 

the  extreme  pressure  of  public  business  with   the   whole  powers   of  the   Court 

on  our  Common  Law  Courts,  and  the  already    having   jurisdiction.     This   is 

consequent  reluctance  of  the  judges  to  the  mode  adopted  in  the  Acts  conferring 

give  a  liberal   interpretation   to  their  an  equitable  jurisdiction  on  the  County 

new  jurisdiction.    But  it  is  also  due  to  Courts;  and  the  successful  operation  of 

the  inadequacy  of  the  enactments  them-  these  Acts  is  now  beyond  doubt. — R.C. 
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straining  the  plaintiff  at  Law  from  pursuing  his  legal  de-      Lscr. 
mand.  xxxv 

In  Rome,  there  was  one  suit.  The  plaintiff  presented  his 
demand  (founded  on  the  jus  civile)  to  the  Praetor ;  and  the 
defendant  submitted  his  defence  (founded  on  the  jus  prce- 
torium)  to  the  same  tribunal. 

In  England,  there  are  two  suits.  The  plaintiff  brings  his 
action  before  a  Common-law  Court :  and  the  defendant  in- 
stitutes a  suit  before  a  Court  of  Equity,  for  the  purpose  of 
obtaining  an  order  to  stay  the  proceedings  of  his  adversary. 
In  England,  the  mess  of  complication  and  absurdity  is  some- 
what thicker  than  it  was  in  ancient  Borne. 

To  revert  to  the  subject  from  which  I  have  digressed  for 
a  moment :  Wherever  the  Praetor,  by  his  edict,  gave  a  right, 
he  did  not  give  the  right  directly  and  explicitly.  He  merely 
promised  a  certain  remedy,  in  case  the  right,  which  he  gave 
in,  effect,  should  be  violated  or  disturbed.  And  the  nature 
of  the  right  which  he*  thus  virtually  created,  was  implied 
(or  described  implicitly)  in  his  description  of  the  remedial 
process. 

Before  I  quit  this  subject,  I  will  advert  to  two  peculiarities  Action* 
of  the  Roman  Law  language  which  are  extremely  perplexing.  infaJum. 

The  actions  (or  rights  of  action)  created  by  the  Praetorian 
Edict,  are  frequently  styled  utiles. 

It  commonly  or  often  happened,  that  actions  given  by  the 
jus  prwtorium  were  analogous  to  actions  given  by  the  jus  civile. 
Or  (speaking  more  accurately)  a  case  wherein  the  Praetor 
gave  an  action,  was  often  analogous  to  a  case  wherein  an 
action  had  been  given  by  the  jus  civile.  Although  the  case 
for  which  the  Praetor  provided,  fell  not  within  the  provision 
of  the  jus  civile,  it  fell  within  the  principle  upon  which  that 
provision  was  founded.  Hence  the  right  of  action  given  by 
the  Praetor  was  given  by  way  of  analogy :  by  way  of  analogy 
to  a  right  of  action  which  had  already  been  given  by  the  jus 
civile.  And,  being  given  by  way  of  analogy,  the  action  given 
by  the  Praetor  was  styled  utilis.  For  the  term  utilis  (as 
taken  in  this  sense)  is  not  derived  from  uti  the  verb,  but  is 
related  to  uti  the  adverb.  The  Praetor  gave  the  action,  as  he 
would  have  given  it,  if  the  case,  submitted  by  the  applicant, 
had  fallen  within  the  provision  of  the  jus  civile.  An  actio 
utilis  (as  thus  understood)  may  be  likened  to  an  action  on  the 
Case.  For  an  action  on  the  case  (or  an  action  of  trespass  on 
the  case)  was  originally  an  action  founded  on  a  writ  issued  in 

vol.  11.  H 
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Lkct^     conwmili  casu :  that  is  to  say,  in  a  case  analogous  to  a  case 
for  which  the  ancient  law  had  already  provided. 

In  the  language  of  the  Roman  Law,  utilis  is  often  syno- 
nymous with  '  legally  valid  or  operative.'  But,  as  applied  to 
praetorian  actions,  it  seems  to  be  synonymous  with  'ana- 
logous.' For,  since  many  praetorian  actions  were  really 
analogous  to  actions  given  by  the  jus  civile,  praetorian  ac- 
tions were  styled  utiles,  even  in  cases  where  no  such  analogy 
obtained. 

Actions  given  by  the  Edicts  of  the  Praetors  are  also  fre- 
quently styled  '  actiones  in  factum,'  or  '  actiones  in  factum 
conceptee.'  A  form  of  expression  which  seems  to  have  arisen 
from  a  peculiarity  in  the  form  of  procedure.    Where  an 
action  was  founded  on  the  jus  civile,  it  would  seem  that  the 
plaintiff  not  only  stated  his  case,  but  alleged  or  quoted  the 
law  upon  which  he  rested  his  demand.    Whence  such  actions 
were  styled  actions  in  jus,  or  actions  in  jus  conceptw.     But 
where  an  action  was  founded  on  the  jus  prcetorium,  the  plain- 
tiff merely  stated  the  facts  (or  case),  without  adverting  to  the 
law  which  gave  him  a  right  to  sue.    And  since  the  actor 
merely  detailed  the  facte,  his  action  was  styled  an  action  in 
factum,  or  an  action  in  factum  concepta.     The  reason  of  this 
difference  in  forms  I  am  not  able  to  explain ;  nor,  perhaps,  is 
it  worth  explaining.     But  it  is  of  importance  that  the  import 
of  the  expression  '  action  in  factum '  should  be  marked  and 
understood.    For,  looking  at  the  shape  of  the  expression,  it 
would  seem  to  denote  an  action  allowed  by  the  Praetor  arbi- 
trarily, rather  than  an  action  founded  on  the  jus  prcetorium, 
or  on  the  settled  Law  which  the  Praetors  had  introduced  by 
their  edicts. 
Hiatoiy  of        Under  the  virtual  sovereignty  of  the  Emperors  or  Princes, 
toriM©dict  ***e  Prat30*8  exercised,  at  least  till  the  reign  of  Hadrian,  the 
from  the      properly  legislative  powers  which  they  exercised  in  libera 
popular  go-  republicd,  or  during  the  substantial  existence  of  the  popular 
tothe°CIlt     government.     But  with  this  difference : 
reign  of  Liberd  republicd,  the  Praetors  exercised  those  legislative 

uBtuuan.    p0wers  |>y  fl^  express  or  tacit  authority  of  the  sovereign 
Roman  People : 

After  the  virtual  dissolution  of  the  popular  government, 
the  Praetors  exercised  those  legislative  powers  by  the  express 
or  tacit  authority  of  the  Emperors  or  Princes,  who  at  first 
were  substantially  though  covertly,  and  at  length  were  sub- 
stantially and  avowedly,  monarchs  or  autocrators  in  the 
Roman  World. 
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Till  the  reign  of  Hadrian  the  praetorian  law  retained  the      Liter- 

characters  which  I  have  just  described.     It  was  merely  an  * , — ' 

incondite  mass  of  occasional  and  insulated  rules,  that  had  J^f 
grown,  by  a  slow  and  nearly  insensible  aggregation,  through  Hadrian. 
a  long  succession  of  ages. 

As  having  been  promulged  by  the  Praetor  for  the  time- 
being  (or  as  being  comprised  in  the  edict  in  force  for  the 
time-being),  this  body  of  rules  was  merely  annual,  or  was 
merely  calculated  to  last  during  his  stay  in  the  office.  But 
most  of  the  rules  comprised  in  that  present  edict  had  been 
translated  or  transferred  from  the  edicts  of  his  predecessors. 
And  (of  course)  most  of  them  would  also  be  translated  into 
the  edicts  of  his  successors ;  and  (by  virtue  of  the  republica- 
tions which  his  successors  would  give  to  them)  would  con- 
tinue to  constitute  a  large  and  important  portion  of  the 
entire  Roman  Law. 

In  the  reign  of  Hadrian,  the  Jus  Prcetorium,  or  the  Prae- 
torian Edict,  underwent  a  considerable  change.  It  was 
amended  or  altered  by  the  jurisconsult  Julian,  and  was  then 
promulged,  by  the  command  of  Hadrian,  in  the  form  of  a 
body  of  rules  proceeding  immediately  from  the  sovereign. 
Taking  the  terms  written  and  unwritten  in  their  juridical  and 
improper  meanings,  the  jus  prcetorium  passed  from  the  de- 
partment of  unwritten,  into  the  department  of  written  law. 

As  thus  promulged  by  the  command  of  Hadrian,  the  jus 
prcetorium  ought  not  to  have  retained  the  name.*  For,  as 
thus  promulged  by  the  command  of  Hadrian,  it  was  not  pro- 
perly the  law  of  the  Praetors,  but  was  Law  proceeding  imme- 
diately from  the  sovereign  legislator:.  Just  as  the  excerpts 
from  the  writings  of  jurisconsults,  of  which  Justinian's 
Pandects  are  mainly  composed,  are  not  (as  constituting  the 
Pandects)  the  production  of  the  original  writers,  but  are  pro- 
perly the  production  of  the  monarch  who  selected,  published, 
and  sanctioned  them.  But,  as  chiefly  consisting  of  rules 
which  the  Praetors  had  originally  introduced,  the  jus  prce- 
torivm retained  its  original  name9  after  its  nature  had  been 
changed  by  Hadrian's  promulgation. 

Before  the  change  to  which  I  have  now  adverted,  the 
general  edicts  of  the  Praetors  were  styled  *  perpetual?  inas- 
much as  they  consisted  of  general  and  prospective  rules,  and 
were  not  issued  *prout  res  inddit,'  or  on  the  spur  of  specific 
occasions.  They  were  styled  c  perpetual,9  as  opposed  to  the 
occasional  edicts  which  the  Praetors  issued  judicially  in  par- 
ticular causes. 

h2 
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Lrct.  But  the  Pnetorian  Edict,  as  promulged  by  the  command 

w— , — 0  of  Hadrian,  was  styled  'perpetual,'  in  another  signification 


of  the  epithet.    As  promulged  by  the  command  of  Hadrian, 
the  praetorian  edict  was  not  edictwm  ammum ;  or  it  was  not 
calculated  to  endure  to  the  end  of  a  definite  period,  and  then 
to  cease  as  Law,  unless  it  should  be  republished.    The  Edict 
amended  by  Julian,  and  promulged  by  Hadrian,  was  calcu- 
lated to  endure  in  perpetuum,  or  until  it  should  be  abrogated 
by  competent  authority. 
The  Pr*to-      Whether  the  Praetors  after  this  change  under  Hadrian, 
rUnLegis-  continued  to  legislate  directly  (or  to  legislate  by  general 
tbe°changer  edicts),  is  an  agitated  and  doubtful  question.    It  would 
Hadrian,      rather  appear  that  Hadrian,  in  making  the  change,  intended 
(amongst  other  objects)  to  obviate  the  necessity  and  demand 
for  the  subordinate  legislation  of  the  magistracy. 

Sources  of  Whether  such  general  edicts  were  or  were  not  issued,  after 
ministered  this  change  under  Hadrian,  it  is  certain  that  the  Praetors 
bVhe  ceased  to  legislate  directly  in  the  course  of  the  third  century. 
from  Alex-  At  or  before  the  close  of  the  third  century,  the  direct  legis- 
ts to  the*  ktion  of  the  Praetors,  and  also  the  legislation  of  the  Populus, 
accession  of  Plebs,  and  Senate,  had  yielded  to  the  avowed  legislation  of 

Justinian.       .1         ._,      1  <•  ,  . 

the  virtual  monarchs  or  autocrators. 

At  or  before  the  close  of  the  third  century,  and  from 
thence  to  the  accession  of  Justinian,  the  living  Roman  Law 
or  the  Boman  Law  administered  and  enforced  by  the  tribu- 
nal*, was  drawn  exclusively  from  the  two  following  sources : 
namely,  the  general  and  special  Constitutions  of  the  Empe- 
rors or  Princes,  and  the  writings  of  the  jurisconsults  whose 
opinions  were  deemed  authoritative. 

For  though  the  authora  of  those  writings  were  not  pro- 
perly founders  of  law,  their  expositions  of  principles,  and 
their  solutions  of  specific  cases,  were  equivalent,  in  effect,  to 
statutes  and  judicial  decisions ;  since  those  expositions  and 
solutions  guided  the  tribunals,  in  all  the  cases  coming  before 
them,  for  which  the  Constitutions  of  the  Emperors  had  not 
provided. 
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LECTUEE  XXXVI. 

JUS   PR^TOBITTM   AND   ENGLISH  EQUITY  COMPARED. 

* 

Haying  sketched  the  history  of  the  Praetorian  Edict  to  the      l*ct. 
accession  and  reign  of  Justinian,  I  will  note  the  effect  of  *■    ,     ■ 
its  structure  on  the  arrangement  of  his  Code  and  Pandects, 
before  I  examine  the  opinions  concerning  the  nature  of 
Equity  to  which  I  alluded  in  my  last  discourse. 

The  Boman  Law,  as  it  was  left  by  Justinian,  lies  mainly 
in  his  Code  and  Pandects :  it  having  been  the  intention  of 
their  imperial  projector,  that  they  should  comprise  the  whole 
of  the  Boman  Law  to  obtain  thereafter  in  the  Empire. 

His  Institutes  are  properly  a  hornbook  for  the  instruction 
or  institution  of  students;  though,  since  its  publication 
was  subsequent  to  the  publications  of  the  Code  and  Pandects, 
this  properly  institutional  treatise  was  regarded  as  a  source 
of  law,  in  so  far  as  it  conflicted  with  those  two  compilations, 
or  in  so  far  as  it  was  concerned  with  matters  for  which  those 
two  compilations  had  not  provided. 

The  publications  of  his  -Code,  Pandects  and  Institutes, 
completed  the  design  of  the  imperial  reformer.  His  Novels, 
or  new  Constitutions,  were  published  subsequently ;  and  are 
merely  partial  supplements,  or  partial  correctives,  to  the 
three  compilations  embraced  by  his  original  project. 

His  Code  and  Pandects  are  digests  of  Boman  law  in  force  Matter  of 
at  the  time  of  their  conception :  His  Code  being  a  compilation  ^  Pan- 
of  imperial  constitutions  issued  by  his  predecessors  and  decU-  • 
himself;  and  his  Pandects  or  Digests  being  a  compilation  of 
excerpts  from  the  writings  of  the  jurisconsults  whose  opinions 
were  deemed  authoritative. 

There  are,  indeed,  in  these  two  compilations,  (though  com- 
posed of  imperial  constitutions  and  excerpts  from  writings 
by  jurisconsults,)  numerous  traces  of  laws  established  by  the 
Popuhis  and  Plebs,  of  Consults  emanating  from  the  Senate, 
and  of  general  Edicts  issued  by  the  Praetors.  For  laws  of 
the  populus  and  plebs,  consults  of  the  senate,  and  general 
edicts  of  the  prsetors,  are  referred  or  alluded  to  in  many  of 
the  constitutions  and  excerpts  of  which  these  two  compila- 
tions properly  consist. 

The  maiter,  therefore,  of  his  Code  and  Pandects,  may  be 
conceived  and  described  in  the  following  manner : 

Code  is  composed  partly  of  edictcd  or  general  constitu- 
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Lect.      tions:  that  is  to  say,   statutes  made  and  promulged  by 
Roman  Emperors  or  Princes,  in  their  quality  of  sovereign 


legislators.  But  it  also  is  composed  partly  of  special  consti- 
tutions :  that  is  to  say,  judicial  decretes  (and  orders  analogous 
to  decretes)  issued  by  Soman  Emperors  in  their  quality  of 
sovereign  administrators. 

His  Pandects  are  composed  entirely,  or  almost  entirely,  of 
excerpts  from  writings  by  jurisconsults.  Some  of  these 
excerpts  are  analogous  and  equivalent  to  statutes:  being 
didactic  exposition*,  in  general  or  abstract  terms,  of  laws  or 
principles  of  law.  Others  are  mere  resolutions  of  specific  or 
particular  questions,  and  therefore  are  analogous  and  equiva- 
lent to  judicial  decisions. — Nay,  as  having  been  adopted  and 
promulged  by  Justinian,  (who  was  sovereign  in  the  Soman 
World,)  these  general  expositions  and  particular  resolutions 
are  properly  statutes  and  judicial  decisions ;  although  those 
characters  cannot  be  properly  attributed  to  them  as  being  the 
productions  of  their  original  authors. 

Each,  therefore,  of  these  two  compilations  is  a  compound 
of  statute  and  judiciary  law :  being  partly  a  collection  of 
statutes  proceeding  immediately  from  a  sovereign  legislator, 
and  partly  a  collection  of  judicial  decisions  proceeding  im- 
mediately from  a  sovereign  judge. 
Arrange-         Though  the  Code  is  a  collection  of  imperial  constitutions, 
Code  and16  an<*  *^e  I*andects  are  a  collection  of  excerpts  from  writings 
Pandects,     by  jurisconsults,  the  order  or  arrangement  of  each  of  these 
two  compilations  is  copied  from  the  order  of  the  Perpetual 
Edict :  that  is  to  say,  the  preetorian  edict,  (or  chain  of  prae- 
torian edicts,)  as  altered  by  the  jurisconsult  Julian,  and  pro- 
mulged by  the  Emperor  Hadrian. 

This  appears  from  the  Commission,  (to  adopt  a  modern  ex- 
pression,) by  which  Tribonian,  and  certain  associates,  are 
commanded  to  select  excerpts  from  the  writings  of  the  autho- 
ritative jurisconsults,  and  to  place  such  excerpts  in  Pandects 
(or  in  compartments  constructed  for  the  reception  of  them). 
For  in  this  Commission,  (which  is  prefixed  to  the  Digests  or 
Pandects,  and  is  styled  Justinian's  Constitution, '  De  Concept 
tione  Digestorvm,9)  he  commands  Tribonian  and  iis  associates 
to  arrange  the  selected  excerpts,  '  tarn  secundum  nostri  con- 
stitutionem  codicis,  quam  edicti  perpetui  imitationem.9 

It  is  probable  that  the  order  of  the  Code  and  Pandects 
imitated  the  order  of  the  Perpetual  Edict,  for  the  following 
reasons  or  causes. 

In  the  first  place :  Neither  the  laws  of  the  Populus  or 
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Ptefa,  nor  the  consults  of  the  Senate,  nor  the  constitutions      Lect. 

XXXVI 

of  the  Emperors,  nor  the  judicial  decisions  of  the  subordinate ■ — - 

tribunals,  had  ever  been  digested  or  even  collected.  Conse- 
quently, The  order  of  the  Praetorian  Edict  (which,  though  it 
was  a  shapeless  mass  of  occasional  and  insulated  rules,  was, 
at  least,  a  collection  of  rules),  was  the  only  known  model  for 
the  arrangement  of  the  projected  compilations.  And,  since 
Tribonian  and  his  associates  were  uninventive  and  servile 
copiers,  they  naturally  ordered  the  matter  of  these  compila- 
tions, according  to  the  solitary  pattern  which  the  Edict  pre- 
sented to  their  imitation. 

Like  the  redactors  of  the  Prussian  and  French  Codes, 
they  might  have  arranged  the  matter  of  these  compilations, 
according  to  the  scientific  or  systematic  method  which  had 
been  pursued  by  most  of  the  Classical  Jurists  who  had  com- 
posed elementary  treatises  for  the  instruction  of  students. 
But  this  scientific  method  had  never  in  fact  been  observed 
by  any  but  institutional  writers.  And,  consequently,  al- 
though it  was  followed  by  these  slavish  imitators  in  the 
composition  of  Justinian's  Institutes,  they  never  thought  of 
pursuing  it  in  the  composition  of  those  larger  compilations 
which  were  destined  to  embrace  the  detail  of  Justinian's 
legislation. 

In  the  second  place  :  Many  of  the  writings  of  the  juris- 
consults whose  opinions  were  deemed  authoritative,  were  run- 
ning annotations  or  commentaries  on  the  jus  prcetorium. 
And  the  writings  of  these  jurisconsults  at,  and  long  before, 
the  accession  of  Justinian,  were  perpetually  consulted  by 
judges  and  practising  lawyers.  And  this  may  have  been  a 
reason  for  arranging  the  Code  and  Pandects  according  to  the 
order  of  the  Praetorian  Edict.  Their  contents  (it  may  have 
been  thought)  would  be  more  accessible  to  judges  and  prac- 
tising lawyers,  if  arranged  according  to  a  method  with  which 
they  were  already  familiar. 

As  I  shall  shew  hereafter,  when  I  touch  upon  the  name- 
less absurdities  of  these  clumsy  compilations,  the  compilers 
meant  them  to  contain  the  whole  of  the  law.  Yet  many  of 
the  provisions  contained  in  them  must  have  been  unintel- 
ligible, except  by  referring  to  the  ancient  law  which  they 
were  designed  to  supersede. 

Since  the  contents  of  the  Code  and  Pandects  were  arranged 
according  to  the  order  of  the  Praetorian  Edict,  their  arrange- 


] 
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Lect.      ment  has  as  little  pretension  to  the  name  of  systematic  as  if 
< — , — '  it  were  merely  alphabetical. 

Till  the  reign  of  Hadrian,  the  various  rules,  comprised  by 
the  Praetorian  Edict,  stood  in  the  order  of  the  respective 
times  at  which  they  had  been  introduced  through  a  long 
succession  of  ages.  Nor  does  it  appear  that  Julian,  who 
wrought  upon  the  edict  under  Hadrian,  did  anything  of  much 
importance  towaids  ordering  or  arranging  its  contents.  As 
promulged  by  Hadrian,  the  Edict  of  the  Praetors  (though 
considerably  altered  in  its  details)  seems  to  have  retained  its 
ancient  and  venerable  form  (or  its  ancient  and  venerated 
deformity). 

The  arrangement  of  the  Code  and  Pandects  may  therefore 
be  suggested  by  the  following  comparison : — Let  us  imagine 
that  the  rules  or  principles  which  constitute  the  Equity  of 
the  Chancellors,  stood  in  the  order  of  the  times  at  which 
they  were  respectively  introduced :  That  the  Law  created  by 
Acts  of  Parliament  were  digested  in  that  order :  That  ex- 
cerpts from  the  decisions  of  our  various  tribunals  (and  the 
writings  of  our  authoritative  lawyers),  were  digested  in  the 
same  order :  And  that  these  two  digests  of  our  statute  and 
judiciary  law  were  passed  and  promulged,  by  an  Act  of  the 
Parliament,  as  the  Law  to  obtain  thereafter  in  England  or 
the  United  Kingdom. 

Now  the  imagined  Digest  of  our  statute  law  would  answer 
nearly  to  Justinian's  Code.  I  say  '  nearly.'  For  many  of  the 
imperial  constitutions  of  which  that  chaos  is  composed,  are 
not  edictal  or  general  constitutions  (or  statutes  promulged  by 
the  Emperors  in  their  legislative  capacity),  but  are  decrees 
issued  by  the  Emperors  as  judges'  in  the  last  resort. 

The  imagined  digest  of  our  judiciary  law  would  correspond 
to  Justinian's  Pandects.  But  with  this  difference:  That 
the  Pandects  consist  of  excerpts  from  the  writings  of  au- 
thoritative lawyers ;  whilst  the  imagined  digest  in  question 
(though  partly  consisting  of  such  excerpts)  would  princi- 
pally consist  of  excerpts  from  the  judicial  decisions  of  our 
tribunals. 

Supposition  By  many  modern  writers,  the  direct  legislative  power  ex- 
that  the  ercised  by  the  Praetors  is  considered  as  usurped.  It  is  sup- 
legiaiadve  posed  that  the  changes,  which  they  wrought  in  the  Roman 
J!^rwer~  Law,  were  introduced  per  artes  (or  surreptitiously),  and  were 
the  Prse-     a  cheat  upon  the  sovereign  legislature. 

ton  was  00 
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It  is  said,  for  example,  by  Heineccius,  in  his  excellent      Lscr. 
Antiquities  of  the  Roman  Law : , — ' 

'  Quamvis  vero  Praetores  initio  magistrates  in  leges  jura-  ^m5o- 
rent:  revera  tamen  leges  edictis  suis  evertebant  sub  specie  daced/w 
ffiquitatis.  Utebantur  hanc  in  rem  variis  artibus,  veluti 
fidionibus;  quando,  verbi  gratift,  fingebant,  rem  usucaptam, 
qxm  usncapta  hand  esset,  vel  contra,  etc.'6*  Now  fictions 
like  that  which  Heineccius  here  cites  (and  all  the  praetorian 
fictions  were  equally  palpable),  could  not  have  deceived  any 
one.  The  praetorian  fictions,  therefore,  were  not  artes,  nor 
was  it  the  purpose  of  their  authors  to  introduce  their  inno- 
vations covertly. 

When,  for  example,  the  Praetor  declared  by  his  edict, 
'that,  in  certain  cases,  a  thing  acquired  by  usucapion,  would 
be  by  him  considered  as  not  having  been  so  acquired,9  he 
abrogated  a  portion  of  the  jus  civile  relating  to  usucapion, 
as  avowedly  and  openly  as  if  he  had  formally  annulled  it. 
And  all  the  fictions  by  which  the  Praetors  upset  the  jus  civile, 
were  just  as  palpable  as  that  to  which  I  now  have  adverted. 
They  commonly  consisted  in  feigning  or  assuming,  'that 
something  which  obviously  was,  was  not ;  or  that  something 
which  obviously  was  not,  was.9  It  is  ridiculous  to  suppose 
that  such  fictions  could  deceive,  or  were  intended  to  deceive. 
Nay,  the  very  writers  who  reproach  the  Praetors  with  their 
artes,  laugh  at  the  grossness  of  the  so-called  lies,  with 
which  (as  they  imagine)  the  Praetors  accomplished  their  un- 
holy purposes. 

And  the  remark  which  I  now  have  made,  will  apply  to  the 
fictions  through  which  our  own  tribunals  have  abrogated 
certain  portions  of  the  statute  law.  Can  it  be  conceited  for 
a  moment,  by  any  reasonable  person,  that  fines  and  recoveries 
(for  example)  ever  deceived  anybody,  or  were  intended  to 
deceive  ?  that  the  authors  of  these  absurdities  hoped  to  im- 
pose upon  the  nobility  whose  great  estates  they  were  trying 
to  break  down  9  or  that  heirs  in  tail,  or  remaindermen  and 
reversioners,  were  trepanned  out  of  their  interests  by  that 
ridiculous  juggling?  Such  a  conceit  is  really  more  absurd 
than  the  foolery  to  which  it  relates. 

It  is,  indeed,  extremely  difficult  to  determine,  why  sub- 
ordinate judges,  in  innovating  on  existing  law,  have  so  often 
accomplished  their  object  through  the  medium  of  fictions.  I 
incline  to  impute  this  curious  phaenomenon  to  two  causes. 

"  Antiq.  Bom.  Syntagma.    Ed.  Haubold.  lib.  I.  Tit  2.  c  24. 
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Lbct.  1°.    A  respect  on  the  part  of  the  innovating  judges  for  the 

• , — '  law  which  they  virtually  changed.     By  accomplishing  the 

change  through  a  fiction,  they  rather  eluded  the  existing 
law,  than  formally  annulled  it :  they  preserved  its  integrity 
to  appearance,  although  they  broke  it  in  effect. 

2°.  A  wish  to  conciliate  (as  far  as  possible)  the  friends  or 
lovers  of  the  law  which  they  really  annulled.  If  a  praetor,  or 
other  subordinate  judge,  had  said  openly  and  avowedly,  *  I 
abrogate  such  a  law,'  or  '  I  make  such  a  law/  he  might  have 
given  offence  to  the  lovers  of  things  ancient,  by  his  direct 
and  arrogant  assumption  of  legislative  power.  By  covering 
the  innovation  with  a  decent  lie,  he  treated  the  abrogated 
law  with  all  seemly  respect,  whilst  he  knocked  it  on  the 
head.  With  regard  to  their  causes  and  effects,  the  fictions 
through  which  judges  innovate  on  existing  law,  may  be 
likened  to  those  conventional,  and  not  incommodious  lies, 
through  which  much  of  the  intercourse  of  polished  society  is 
habitually  carried  on.  If  a  man,  for  example,  call  at  your 
house,  and  you  flatly  let  him  know  that  you  don't  wish  to 
see  him,  you  insult  him.  But  if  you  say,  through  your  ser- 
vant, '  not  at  home,9  you  intimate  just  as  clearly  the  same 
thing,  and  you  let  him  know  your  meaning  in  a  respectful 
and  inoffensive  manner. 

Such  (I  think)  are  the  causes  to  which  we  may  impute  the 
fictions  through  which  innovations  by  judges  have  been  so 
often  accomplished. 

For  many  of  the  fictions  (or  as  some  choose  to  call  them, 
lies)  by  which  positive  law  is  so  often  darkened  and  disgraced, 
I  cannot  account.  For  they  seem  to  be  assumed  without 
necessity,  or  to  answer  no  purpose. 

Such,  for  example,  is  the  fiction,  in  our  own  law, '  that 
husband  and  wife  are  one  person*.'  Or  the  fiction,  in  the 
older  Soman  Law,  'that  the  wife  is  the  daughter  of  her 
husband : '  Or  the  fiction,  in  the  Soman  Law  (which  Sterne 
has  laughed  at  in  his  ' Tristram  Shandy'),  that  the  mother 
and  son  are  not  of  kin.9 

The  meaning  of  these  several  fictions,  is  merely  this :  That 
the  parties  have  certain  rights,  or  lie  under  certain  duties, 
or  certain  incapacities.  When  it  is  said,  for  example, '  that 
husband  and  wife  are  one  person,'  the  meaning  merely  is, 
that  they  lie  under  certain  incapacities  with  respect  to  one 
another.  And  where  those  incapacities  do  not  intervene,  the 
fiction  of  their  unity  ceaBes,  and  they  are  deemed  twain. 
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When  it  is  said  '  that  the  wife  is  the  daughter  of  the  has-      Liter. 

band,'  the  meaning  is  merely  this : — That,  like  his  sons  and  < , — ' 

daughters,  she  is  subject  to  his  dominium  or potestas :  that,  like 
his  sons  and  daughters,  she  succeeds  to  him  ab  intestato :  and 
that,  succeeding  to  her  husband  ab  intestato,  and  being  to  cer- 
tain purposes  a  member  of  his  family,  she  is  excluded  from 
succeeding  ab  intestato  to  members  of  the  family  out  of  which 
she  married.  (A****  <*  *•***-  »y  *  w-^U  C%»  •**.**«*</. ) 

When  it  is  said  '  that  the  mother  is  not  of  kin  to  her  son/ 
the  meaning  is  merely  this :  That  she  is  not  related  to  the 
son  by  agnation,  or  through  male  progenitors :  and  that,  not 
being  related  to  her  son  through  agnation,  she  could  not 
succeed  to  him  (jure  civili)  as  an  agnat,  though  she  could 
succeed  to  him  as  his  cognat  by  virtue  of  the  praetorian  edict 
which  admitted  cognats  to  succession.  >i*u  u+yU*  U'*. ^\*-**tvL»*$. 

Why  the  plain  meanings  which  I  now  have  stated  should 
be  obscured  by  the  fictions  to  which  I  have  just  adverted,  I 
cannot  conjecture.  A  wish  on  the  part  of  the  authors  of  the 
fictions  to  render  the  law  as  uncognoscible  as  may  be,  is  pro- 
bably the  cause  which  Mr.  Bentham  would  assign.  I  judge 
not,  I  confess,  so  uncharitably.  I  rather  impute  suclvfictions 
to  the  sheer  imbecility  (or,  if  you  will,  to  the  active  and 
sportive  fancies)  of  their  grave  and  venerable  authors,  than 
to  any  deliberate  design,  good  or  evil. 

That  the  direct  legislative  power  assumed  by  the  Praetors 
was  not  usurped  and  was  not  assumed  covertly,  will  also  amply 
appear  from  the  following  obvious  considerations. 

Though  it  was  not  assumed,  in  the  beginning,  by  the  direct 
authority  of  the  sovereign  Roman  People,  it  was  assumed 
and  exercised,  from  the  beginning,  with  their  tacit  approba- 
tion. For  the  law  made  by  the  Praetors  in  the  exercise  of 
this  legislative  power,  was  made  under  the  eyes  of  the  people, 
whose  interests  it  concerned,  and  who,  by  an  expression  of 
their  will,  might  have  abolished  it,  and  called  its  makers  to 
account.  And  being  statute  law,  briefly  expressed  and 
formally  and  conspicuously  promulged,  neither  the  fact  of 
its  enactment,  nor  the  purpose  at  which  it  aimed,  could  have 
been  overlooked  or  misconceived  by  the  most  incurious  and 
the  least  intelligent. 

Add  to  this,  that  it  was  made  and  promulged  under  the 
eyes,  and  therefore  with  the  approbation,  of  the  Tribunes  of 
the  people  :M  who  by  their  veto  might  have  prevented  it  from 
taking  effect,  and  forced  its  authors  to  recall  it. 

M  .Hugo,  Gtsch.  pp.  373,  390. 
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xxxvi  ^^  though  the  legislative  power  exercised  by  the  Praetors 
< — , —  was  not  assumed  in  the  beginning  by  the  direct  authority  of 
the  people,  it  afterwards  was  sanctioned  directly  by  acts  of 
the  sovereign  legislature.  For  numberless  leges  of  the  populus 
and  plebs,  with  numberless  consults  of  the  senate,  assume 
that  the  jus  prwtorium  is  parcel  of  the  Roman  law,  and  ac- 
commodate their  enactments  to  its  provisions :  just  as  acts 
of  our  own  parliament  are  moulded  and  fashioned  on  the 
judge-made  law  of  the  tribunals. 

The  obvious  truth  is,  that  in  Borne  (as  in  most  other  com- 
munities), powers  of  legislation,  direct  and  judicial,  were 
assumed  and  exercised  by  subordinate  judges ;  at  first  with 
the  tacit  approbation,  and  in  time  by  the  direct  authority,  of 
the  sovereign  legislature. 

In  almost  every  community,  such  has  been  tHe  incapacity, 
or  such  the  negligence,  of  the  sovereign  legislature,  that  un- 
less the  work  of  legislation  had  been  performed  mainly  by 
subordinate  judges,  it  would  not  have  been  performed  at  all, 
or  would  have  been  performed  most  ineffectually :  with  regard 
to  a  multitude  of  most  important  subjects,  the  society 
would  have  lived  without  law ;  and  with  regard  to  a  multi- 
tude of  others,  the  law  would  have  remained  in  pristine 
barbarity. 

Perceiving  this  palpable  truth,  the  sovereign  legislature, 
in  almost  every  community,  has  permitted  and  authorised 
subordinate  judges  to  perform  functions  which  it  ought  to 
exercise  itsel£  And  till  sovereign  legislatures  are  much 
better  constructed  than  they  have  been  heretofore,  this 
palpable  necessity  for  judge-made  law  will  inevitably  con- 
tinue. 

Judge-made  law,  or  law  made  by  subordinate  judges,  has, 
therefore  obtained,  in  almost  every  community,  on  account 
of  its  obvious  utility.  But  the  jus  prcetorvwm  was  peculiarly 
acceptable  to  the  Boman  people,  on  account  of  the  mode  in 
which  it  was  made :  because  it  was  not  judiciary  law,  im- 
bedded in  a  heap  of  particular  decisions,  but  was  clear  and 
concise  statute  law,  really  serving  as  a  guide  of  conduct.  In 
the  Digests,  it  is  favourably  contrasted,  for  this  very  reason, 
with  judiciary  law :  the  certainty  of  the  one  being  opposed 
to  the  comparative  uncertainty  and  ex  post  facto  operation  of 
the  other. 

'Magistrates  quoque  (says  Pomponius)  jura  reddebant. 
Et  ut  scirent  cives,  quod  jus  de  quaque  causa  qtrisque  dicturus 
esset,  sequeprwrmmirent,  edicta  magistrates  proponebant :  qu» 
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edicta  praetorum  jus  honorarium  constituerunt."   Lord  Coke's      Lbct. 

redactions   (if  authorised)  would  have  strongly  resembled  ^ , — * 

Praetorian  Edicts,  and  been  statute :  for  law  given  in  general 
formulae  is  statute  law. 

The  only  circumstance  to  be  regretted  is,  that  the  legis- 
lative power  of  the  judges  is  not  exercised  directly  and 
avowedly  with  us,  as  it  was  in  Rome  5  that  judge-made  law 
is  not  made  in  the  form  of  statute  law,  but  in  that  of  judiciary 
law ;  that  our  Courts  do  not,  like  the  Praetors,  promulge  their 
law  in  the  form  of  general  rules,  and  thus  legislate  openly 
instead  of  covertly. 

All  the  mischief  and  confusion  which  have  been  occasioned 
by  our  judge-made  law,  have  arisen  from  the  covert  mode  in 
which  it  has  been  introduced.  But  this  was  the  effect  of 
constitutional  jealousy,  which  seldom  interferes  but  to  pre- 
vent some  good.  Constitutional  jealousy  would  have  for- 
bidden the  judges  to  assume  and  exercise  eo  nomine  the  power 
of  legislation,  but  it  allows  them,  on  condition  of  proceeding 
bit  by  bit,  to  nibble  away  really  good  institutions.  This 
same  constitutional  jealousy  is  always  perverse  and  absurd. 
It  is  always  steuniig  at  "gnate,  Swallowing  camels. 
(e.  g.  Police,  Army.) 

I  may  here  remark  upon  a  strange  inconsistency  of  Hugo 
and  other  German  jurists,  who  are  great  enemies  of  codes, 
and  admirers  of  customary  law,  as  being  made  by  the  people 
themselves,  but  who  yet  profess  the  greatest  admiration  of 
the  Roman  Law. 

As  lovers  of  customary  law,  they  depreciate  statute  law 
generally,  and  especially  abhor  codes,  or  compact  and  sys- 
tematic bodies  of  law.  As  historians  and  admirers  of  the 
Roman  Law,  they  insist  (and  justly  insist)  on  those  excel- 
lencies of  the  jus  prcetoriwm  which  I  have  briefly  stated  or 
suggested.  They. do  not  perceive  that  those  excellencies  be- 
long to  it  as  being  a  faint  approach  to  a  cods  :  and  that  they 
belong  to  a  well-made  code  in  a  degree  incomparably  higher. 

[Defective  constitution  of  legislature  (where  a  numerous  body). 

Changes  in  state  of  society,  which,  owing  to  such  constitution, 
etc,  are  not  provided  for  by  requisite  changes  and  adaptations  of 
the  law.     (Hugo,  Gesch.  p.  501.) 

Fictions.  (Hugo,  Gesch.  pp.  391,  583 ;  Enc.  pp.  19-28.  Savigny, 
Vom  Beruf,  etc.  p.  32.) 

Causes  of  the  incompleteness  of  Written  Law  in  all  countries : 
And  comparative  merits  of  the  various  substitutes  for  direct  and 
supieme  legislation. 
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v.  v.  Incapacity  of  hereditary  monarchs  for  the  business  of  legis- 
lation. 

t7.  v.  Incapacity  of  legislatures  consisting  of  numerous  bodies. 
Business  of  legislation  ought  to  be  performed  by  persons  who  are  at 
once  thoroughly  versed  in  the  sciences  of  jurisprudence  and  legisla- 
tion, and  in  the  particular  system  of  the  given  community :  The 
sovereign  legislature  merely  authorizing  and  checking,  and  not 
affecting  to  legislate  itself. 

v.  v.  Peculiar  incapacity  of  bodies.  A  fortiori^  applicable  to  such 
bodies  as  the  Roman  populus  and  plebs."] 

From  the  foregoing  Historical  Sketch  of  the  Praetorian 
Edict  (and  of  the  effect  produced  by  its  form  on  the  forms 
of  the  Code  and  Pandects),  I  proceed  to  a  short  examination 
of  some  current  and  erroneous  opinions  concerning  the  ra- 
tionale of  the  distinction  between  strict  Law  and  Equity.  In 
the  course  of  which  examination,  I  shall  briefly  compare  or 
contrast  the  Jus  prmtoriwm,  and  the  rules  of  equity  introduced 
by  the  English  Chancellors. 

It  seems  to  be  imagined  by  many,  that  the  distinction  in 
question  is  necessary  or  essential ;  or,  in  other  words,  that 
every  system  of  positive  law  i&  distinguished  or  distinguishable 
into  Law  and  Equity.  But,  in  truth,  the  distinction  is  con- 
fined to  the  particular  systems  of  some  particular  nations. 
In  every  nation,  moreover,  whose  legal  system  has  been  dis- 
tinguished into  law  and  equity,  the  distinction  arose  entirely 
or  principally  from  causes  which  operated  exclusively  in  that 
very  community.  And,  accordingly;  the  equity  obtaining  in 
any  of  the  systems  to  which  the  distinction  is  confined,  is 
widely  different  from  the  equity  obtaining  in  any  of  the 
rest. 

The  distinction,  therefore,  is  not  universal  and  necessary, 
but  is  particular  and  accidental.  And,  being  particular  and 
accidental,  it  may  be  styled  an  historical  distinction ;  since 
its  import  is  not  to  be  found  in  the  principles  of  general 
jurisprudence,  but  must  be  gathered  from  the  respective  his- 
tories of  the  several  systems  of  law  to  which  it  is  respectively 
peculiar. 

So  far  is  the  distinction  from  being  universal  and  neces- 
sary, that  I  believe  it  is  nearly  confined  to  the  Eoman  and 
English  Law.  In  most,  indeed,  of  the  Anglo-American 
States,  a  distinct  body  of  law  bearing  the  name  of  equity,  is 
administered  by  distinct  courts,  styled  Courts  of  Equity,  or  is 
administered,  in  conjunction  with  the  Common  Law,  by  the 
ordinary  tribunals.    But  since  the  law  of  most  of  those  states 
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is  mainly  a  derivative  of  the  English,  it  may  be  said  that      Lkct- 
equity,  as  meaning  a  portion  of  positive  law,  is  nearly  con- 
fined to  the  Roman  and  English  systems.    In  other  par- 
ticular systems  there  is  equity,  in  the  other  senses  to  which 
I  shall  advert  hereafter. 

There  is  equity,  (for  instance,)  as  meaning  judicial  impar- 
tiality :  equity,  as  meaning  cequitas  legislatoria,  or  impartial 
maxims  of  legislation :  equity,  as  meaning  the  arbibriwm  of 
the  judge :  or  equity,  as  meaning  the  parity  or  analogy 
which  is  the  ground  of  the  so-called  interpretation  ex  rations 
legis.  But  there  is  no  body  of  positive  law,  distinguished  by 
the  name  of  equity,  and  opposed  under  that  denomination, 
to  other  portions  of  the  legal  system. 

In  France,  for  example,  the  arrets  rfajlementaires,  issued 
by  the  ancient  parliaments,  bore  a  close  resemblance  to  the 
edicts  of  the  Roman  Praters.  For  they  were  properly 
statutes,  not  concerned  exclusively  with  mere  procedure  or 
practice,  and  often  annulling  or  modifying  laws  proceeding 
immediately  from  the  sovereign  legislature.  But  the  law 
made  by  the  parliaments  through  these  arrets,  never  acquired 
the  name  of  equity ;  nor  was  it,  I  believe,  distinguished  from 
the  rest  of  the  legal  system,  by  any  appropriate  denomination. 
And,  in  France,  there  certainly  was  no  equity  resembling 
the  body  of  law  which  in  England  has  gotten  that  name. 
There  was  no  body  of  law  styled  *  equity/  and  exclusively 
administered  by  extraordinary  tribunals  styled  '  Courts  of 
Equity/ 

The  origin  and  history  of  the  peculiar  Courts  in  this 
country,  styled  Courts  of  Equity,  has  been  given  with  great 
clearness  by  Blackstone,  in  probably  the  best  chapter  of  his 
whole  work.  From  the  facts  detailed  by  him,  it  is  obvious 
that  equity  arose  from  the  sulkiness  and  obstinacy  of  the 
Common  Law  Courts,  which  refused  to  suit  themselves  to 
the  changes  which  took  place  in  opinion  and  in  the  circum- 
stances of  society.  If  the  Courts  of  Common  Law  had  not 
refused  to  introduce  certain  rules  of  law  or  of  procedure 
which  were  required  by  the  exigencies  of  society,  the  equi- 
table or'  extraordinary  jurisdiction  of  the  Chancellor  would 
not  have  arisen,  and  the  distinction  between  law  and  equity 
would  never  have  been  heard  of.  If,  for  instance,  the  Com- 
mon Law  Courts  would  have  extorted  evidence  from  the 
parties,  plaintiffs  would  not  have  had  recourse  to  the  Chan- 
cellor in  cases  in  which  they  required  the  power  of  interro- 
gating the  defendant.    If,  again,  the  Common  Law  Courts 
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Lett,  would  have  consented  to  enforce  certain  trusts ;  trusts  as  a 
* — , — •  subject  of  the  jurisdiction  of  Courts  of  Equity  would  never 
have  been  heard  of.  There  would  indeed  have  been  trusts, 
and  suits  in  relation  to  trusts,  these  being  involved  in  almost 
all  law,  but  those  particular  classes  of  trusts  which  are  en- 
forced by  Courts  of  Equity  would  never  have  been  heard  of, 
as  distinguished  from  others.  Enterprising  judges  of  the 
Courts  of  Common  Law  have  even,  at  comparatively  recent 
periods,  tried  to  get  back  the  jurisdiction  which  their 
predecessors  had  not  thought  fit  to  exercise.  Lord  Mans- 
field, for  example,  made  several  such  attempts;  and  was 
baffled.  Even  that  stickler  for  antiquity,  Lord  Kenyon,  in 
one  instance  successfully  attempted  the  same  thing :  in  the 
case  of  Bead  v.  Brookman,  when  he  took  upon  himself  to 
dispense  with  the  profert  of  a  bond,  and  enable  parties  when 
unable  to  produce  the  bond  to  prove  that  it  had  existed  and 
had  been  lost :  which  could  formerly  be  done  only  in  a  Court 
of  Equity.  Whether  it  is  desirable  that  judges  should  thus 
break  through  established  rules,  by  piecemeal,  for  the  sake 
of  some  email  improvement  1b  another  question.  I  am  myself 
inclined  to  the  opinion  that  these  attempts  to  alter  the  law  in 
little  bits,  are  productive  of  more  mischief  by  thickening  the 
general  confusion,  than  of  good  by  their  direct  operation.  I 
•  only  adverted  to  these  facts  because  they  strikingly  illustrate 
the  absurdity  of  the  distinction  between  equity  and  law. 

Not  only  is  this  verbal  distinction  peculiar  to  the  Eoman 
and  to  the  English  Law,  but  it  means  in  each  of  those  sys- 
tems, something  peculiar  to  those  systems  respectively. 

From  the  historical  sketch  given  in  former  Lectures,  it  has 
been  seen  how  peculiar  was  the  origin  of  the  pratorian  law. 
The  history  of  the  equitable  jurisdiction  of  the  English  Chan- 
cellors may  be  found  in  Sir  William  Blackstone,  and  in  a 
work  of  Chief  Baron  Gilbert. . 

I  shall  contrast  the  two  systems,  for  the  purpose  of  shew- 
ing how  dissimilar  they  are,  and  of  adding  a  few  short 
remarks. 
Differences  The  first  difference  is,  that  the  praetorian  equity  was  ad- 
RomiTand  m™*teied  by  *^e  ordinary  civil  tribunals ;  English  equity, 
by  an  exceptional  or  extraordinary  tribunal.  The  equity  of 
the  praetor  resembles  in  this  respect  not  the  equity  of  the 
Chancellor,  but  rather  the  corrections  made  by  the  common- 
law  tribunals  to  the  statute  law :  whereas  the  English  Courts 
of  Equity  not  only  innovate  on  the  law  made  by  the  sovereign 
legislature,  but  on  that  made  by  the  ordinary  subordinate 


English 
Equity. 
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tribunals.    To  have  resembled  English  equity,  the  equity  of      Lect. 
the  Romans  should  have  been  administered,  not  by  the  praetor  .  xxxvi^ 
urbanus,  but  by  an  extraordinary,  praetor. 

A  second,  and  still  more  important,  difference  is,  that  the 
equity  administered  by  the  Roman  praetors  was  statute  law,  or 
law  promulged  in  an  abstract  or  general  form :  whereas  all 
or  almost  all  Chancery  law  is  not  statute,  but  judiciary  law. 

The  Chancellor,  as  Chancellor,  or  as  properly  exercising 
his  extraordinary  jurisdiction,  makes  and  promulges,  as  far 
as  I  am  aware,  no  general  rales  whatever,  except  rules  of 
practice  or  procedure.  In  Bankruptcy  indeed  he  occasionally 
establishes  general  rules ;  but  he  can  scarcely  be  considered 
to  judge  Bankruptcy  causes  by  virtue  of  his  extraordinary 
jurisdiction  in  Chancery,  but  rather  by  a  special  jurisdiction 
under  special  Acts  of  Parliament. 

A  third  distinction  between  the  equity  of  the  Roman  and 
that  of  the  English  law  consists  in  this :  that,  as  might  have 
been  expected,  the  subjects  with  which  they  are  conversant 
are  widely  different. 

It  is  impossible  to  compare  the  subjects  in  detail,  since  it 
would  require  volumes  to  enumerate  them.  I  shall  merely 
mention  two  or  three  remarkable  cases  to  shew  the  extent  of 
the  dissimilarity. 

The  Praetors,  by  gradual  innovations,  altered  the  whole 
law  on  the  important  subject  of  succession  ab  intestato,  by 
letting  in  cognates  or  relations  in  the  female  line,  who  were 
nearer  of  kin,  in  preference  to  agnates  or  relations  in  the 
male  line,  to  whom  succession  ab  intestato  was  originally 
confined,  the  female  line  being  entirely  excluded.  The  law 
on  this  subject,  as  laid  down  in  Justinian's  Code  and  Novels, 
is  entirely  copied  from  the  praetorian  equity ;  it  formed  no 
part  of  the  old  Eoman  Law  or  custom,  but  originated  in  the 
praetorian  edicts,  which  have  thus  formed  the  foundation  of 
the  law  obtaining  on  this  great  subject  in  England  and 
throughout  Europe. 

Under  the  influence  of  similar  good  intentions  tbe  praetors 
gradually  limited  the  power  of  testamentary  bequest.  By 
the  twelve  tables  a  testator  was  empowered  to  dispose  of  his 
property  ad  libitum.64 

The  praetors  afterwards  took  upon  themselves  to  set  aside 
wills  by  which  a  father  disinherited  his  children,  under  the 

M  A  different  view,  however,  of  the  and  ingenious  chapter  on  the  history  of 
original  intention  .  of  this  law  of  the  testamentary  succession  in  Maine's  An- 
Twelve  Tables  will  be  found  in  the  able    cietU  Law.—Jl.  C. 

VOL.  II.  I 
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Lkct\  pretext  that  an  act  so  inofficious,  and  denoting  ro  insane  a 
,  v,  *  forgetfolness  of  moral  obligation,  might  be  assumed  to  pro- 
ceed from  actual  mental  alienation.  And  this  was  the  origin 
of  the  legitima  portio  of  the  Roman  Law,  the  Ugitime  of 
French  Law.65  For,  first,  when  the  children  were  entirely 
passed  over,  the  testator  was  pronounced  to  be  insane ;  and 
finally  the  same  conclusion  was  drawn,  if  he  did  not  leave  to 
each  a  certain  portion.  And  in  time  this  determinate  por- 
tion, which  the  testator  was  compelled  to  leave  to  each  of 
his  children,  on  pain  of  having  the  will  set  aside,  came  to  be 
adopted  by  the  sovereign  legislature,  and  now  obtains  as  law 
in  probably  every  country  in  Europe  except  England. 

That  institution  which  Mr.  McCulloch  and  others  have 
imagined  to  be  Jacobinical  and  revolutionary,  is,  in  fact, 
about  2,100  years  old.  The  Constituent  Assembly  in  France 
did  not  establish  the  law,  but  only  a  little  enlarged  the  legi- 
time, and  somewhat  abridged  the  power  of  willing  which 
existed  under  the  ancient  laws  of  France. 

Thus  completely  to  alter  the  law  on  the  important  subjects 
of  succession  and  testamentary  disposition,  as  was  done  by 
the  Roman  Preetors,  is  certainly  monstrous.  Our  Courts 
of  Equity  have  never  meddled  with  either  subject.     The 

•*  I  should  think  it  probable  that  the  authority  of  Glanville  (book  vii.  c.  5. 

Ugitime  of  the  old  French  law,  as  it  temp.  Henry  II.).    It  is  also  recognised 

existed  in  the  Page  de  Coutume,  had  a  by  the  Council  of  Cashel  (a.d.   1172, 

more  homely,  though  not  less  venerable  Ireland)  as  the  basis  of  an  arrangement 

origin,  in  the  archaic  notion  of  the  com-  between  the  claims  of  the  church  on  the 

munity  of  goods  in  the  family  subject  to  one  side  and  those  of  the  family  on  the 

the  right  of  administration  of  the  hue-  other  (Wilkins' '  Concilia,'  vol.  i.  p.  473, 

band  and  father.    To  a  similar  origin,  Art.  6).    The   *  bairns'  part '  in  Scot- 

and  not  to  a  Roman  source,  I  think,  land  has  a  still  more  venerable  autho- 

should  be  referred  that  division  of  the  rity,   namely,  the   Leges  Burgorum  of 

movable  goods  which  in  the  twelfth  cen-  David  I.  (1124-1153),  a  document,  un- 

tury  was  common  to  England  and  Scot-  like  some  others  ascribed  to  the  'Scotch 

land,  and  which  in  the  latter  country  Justinian,'  of  unquestioned  genuineness, 

remains  unchanged  to  this  day.     The  It  is  there  stated, 'Consuetudo  est  omni- 

di vision  is  tripartite,  if  wife  and  children  bus  burgis  Scocie  a  tempore  de  quo  non 

both  survive ;  bipartite,  if  wife  only  or  extat  memoria  in  contrarium  quod  si 

children  only.     One  share  is  subject  to  aliquis  burgensis  liberos  procreaverit  de 

the  disposal  of  the  deceased ;   the  re-  uxore  sua  legitima  et  ipse  decedat,  tercia 

maining  shares  belong  to  the  wife  and  pars  omnium  bonorum  debetur  fiiiis  et 

children  respectively.      The  children's  filiabus  ipsorum '  (Leges  IV.  Burgorum, 

share,  in  Scotch  law,  was  anciently  and  c.    115:    vol.  i.    of  Thomson's  Acts), 

properly  described  as  the  bairns*  part;  These  laws  of  the  four  burghs,  one' of 

but  when  the  study  of  the  civil  law  which  was  Newcastle,  are  also  valuable 

became  prevalent,  it  was  improperly  collateral  evidence  of  contemporary  Eng- 

and  by  analogy  styled  the  legitim.    The  lish  customs.    The  shares  of  the  wife 

division  obviously  corresponds  neither  and  children  appear  to  have  vanished  in 

to   the   quarto,  legitima  of  the  middle  England  owing  to  the  accident  of  their 

Roman  law,  nor  to  the  rule  adopted  by  having  been  marked  by  the  ambiguous 

Justinian.    That  the  same  principle  of  word  rationabiles  partes  (see  Blackstone, 

division  anciently  obtained  oy  the  law  vol.  ii.  p.  492). — E.  C. 
of  England,  is  testified  by  the  high 
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maxim,  cequitas  sequitur  legem  has  in  general  been  strictly     ^?££ 
adhered  to. 

Another  striking  distinction  between  the  equity  adminis- 
tered by  the  Roman  Praetor  and  that  administered  by  the 
English  Chancellors  is  the  following : — 

One  of  the  principal  subjects  of  the  jurisdiction  of  our 
Courts  of  Equity,  is  what  are  called  technically  trusts :  not 
that  trusts  are  peculiar  to  equity,  since  they  are  of  the 
essence  of  all  law  whatever ;  but  that  there  are  certain  trusts 
which  are  not  enforced  by  the  ordinary  tribunals.  In  the 
Roman  Law  there  were  also  what  were  called  fideicommissa, 
equivalent  to  trusts;  but  these,  it  is  remarkable  that  the 
tribunals  and  the  praetors  themselves  would  not  enforce ; 
they  were  first  enforced  by  the  Einperors.  It  was  Augustus 
who  gave  to  extraordinary  prsetors,  called  proetore»  fiieicom- 
missariiy  the  power  of  enforcing  trusts  which  had  never  been 
enforced  by  the  ordinary  prsetors :  and  these  trusts  came  in 
time  to  occupy  as  conspicuous  a  place  in  the  Roman  Law,  as 
trusts  occupy  in  our  own.  Thus,  then,  one  of  the  chief  sub- 
jects of  the  equity  jurisdiction  of  the  Chancellor  was  com- 
pletely excluded  from  that  of  the  Roman  praetor. 

The  only  resemblances  between  Roman  and  English  equity, 
are,  in  fact,  two.  First,  they  both  are  unsystematic  in  their 
form,  and  were  introduced  by  gradual  innovations.  Neither 
of  them  is  a  system  of  law.  It  is  impossible  to  give  any 
idea  of  either,  in  general  or  abstract  expressions.  In  order 
to  convey  any  notion  of  them,  it  is  necessary  to  enter  into 
the  whole  extent  of  the  details.  In  order  to  explain  to  a 
foreigner  the  nature  of  English  equity,  it  would  be  neces- 
sary to  enumerate  all  the  cases  in  which  the  Chancellor  had 
interposed  to  supply  or  correct  the  defects  of  the  law  ad- 
ministered by  the  Common  Law  Courts.  The  notion  that 
there  is  any  essential  or  necessary  distinction  is  the  merest 
absurdity. 

The  other  resemblance  is,  that  in  both  cases  the  party 
said  to  administer  equity  affects  not  to  alter  the  other  sys- 
tem, but  to  correct  or  supply  its  deficiencies.  In  ostent,  or 
to  appearance,  the  law  which  is  superseded  still  continues  to 
exist ;  so  that  there  are  two  systems  going  at  the  same  time, 
containing  contrary  provisions  as  to  the  same  matter;  one 
of  them  the  shadow  of  a  law  which  has  been  superseded  but 
is  feigned  still  to  exist  as  law,  the  other  the  law  which  has 
superseded  it. 

Another  erroneous  notion  frequently  entertained  concern- 

12 


640  Law:  Sources  and  Modes. 

Lect.  ing  Equity,  is,  that  it  is  the  scope  and  function  of  Equity  to 
«_ — , — -  supply  the  defects  and  correct  the  errors  and  iniquities  of 
Law.  This  is  a  very  prevalent  notion,  and  seems  to  have 
been  borrowed  from  a  passage  of  Papinian,  quoted  in  my  last 
Lecture.  This,  however,  is  not  a  description  of  Equity  as  a 
species  of  Law,  but  of  cequitae  legislatorial  or  good  legislation, 
by  whatever  parties  introduced.  What  is  here  represented 
as  the  peculiar  object  of  Equity,  is  in  truth  the  scope  or  pur- 
pose of  all  law.  What  else  can  be  intended  by  making  new 
law,  than  to  cure  the  faults,  or  supply  the  deficiencies,  of  the 
old  ?  And  this  is  equally  true,  whether  the  law  be  made  by 
one  party  or  another.  The  above  description  of  Equity  is 
as  applicable  to  the  Common  Law  judges  when  they  intro- 
duce new  rules  of  law,  as  to  the  Chancellor.  It  is  applicable 
equally  to  the  legislative  functions  of  Parliament.  It  is 
impossible  to  give  any  description  of  equity  which  shall 
mark  out  equitable  legislation  from  any  other  good  legis- 
lation. 

Another  very  common  error  is  to  suppose  that  equity  is 
not  a  body  of  laws  or  rules,  but  is  moulded  at  the  pleasure 
of  the  tribunals :  that,  in  short,  equity  as  meaning  law,  is 
equity  as  meaning  the  arbitrvum  of  the  judge.  This  is  an 
error  of  which,  strange  as  it  may  appear,  even  English 
lawyers  of  considerable  reputation  have  been  guilty.  I  re- 
member that  Mr.  John  Williams,  in  Parliament,  a  few  years 
ago,  quoted  as  applicable  to  the  Courts  of  Equity  of  the 
present  day,  a  passage  of  Selden  written  200  years  ago,  in 
which  he  describes  Equity  as  being  regulated  by  the  Chan- 
cellor's conscience,  and  compares  such  a  mode  of  administer- 
ing justice  in  point  of  certainty  to  the  regulation  of  it  by 
the  length  of  the  Chancellor's  foot. 

This  description  is  altogether  inapplicable  to  the  Chan- 
cellor's jurisdiction  at  present,  when  he  is  as  much  bound  by 
precedents,  and  has  as  little  left  to  his  discretion  as  any 
other  of  the  judges.  It  is  obvious,  that  a  Court  which  does 
not  follow  any  law  or  precedent,  but  decides  arbitrarily  in 
every  case,  could  not  exist  in  any  civilised  community.  For, 
by  the  uncertainty  it  would  introduce,  it  would  defeat  all  the 
ends  of  law,  more  than  an  army  of  robbers. 

The  first  decision  on  each  point  must  have  been  arbi- 
trary, but  not  those  which  followed  it.  Yet  this  error  is 
entertained  by  most  foreign  jurists  who  have  written  about 
English  Equity ;  although  the  Germans,  at  least,  are  well 
acquainted  with  the  Roman  Law,  and  with  the  tralatitious 
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edicts  of  the  prsetors ;  and  it  might  have  occurred  to  them      Lbct. 
that  the  same  motives  which  induced  the  prsetor  to  copy  the  >  xxf  yl , 
edict  of  his  predecessor,  must   naturally  determine  every 
Chancellor  to  abide  by  the  decrees  of  former  Chancellors. 


LECTUKE  XXXVII. 

STATUTE   AND   JUDICIABT   LAW. 

Ik  the  following  discourse,  I  shall  call  your  attention  to  a      Lect. 
few  of  the  numerous  differences  which  distinguish  statute  law  ^XX^VI1 
(or  law  made  by  direct,  or  proper  legislation)  from  judiciary  ?!?j!ect8of 
law  (or  law  made  by  judicial,  or  improper  legislation).     And 
having  stated  or  suggested  a  few  of  those  numerous  differ- 
ences, I  shall  remark  upon  the  advantages  and  disadvantages 
of  judicial  or  improper  legislation,  and  the  possibility  of 
excluding  that  prevalent  mode  of  legislation,  by  means  of 
codes,  or  systems  of  statute  law. 

I  would  briefly  remark,  before  I  proceed  to  the  former 
subject,  that  I  do  not  mean  exclusively,  by  the  term  '  statute 
law,9  statute  law  made  directly  by  sovereign  or  supreme 
legislatures :  and  that  I  do  not  mean  exclusively,  by  the 
term  c  judiciary  law,'  judiciary  law  made  directly  by  subor- 
dinate judges  or  tribunals.  As  I  have  shewn  sufficiently  in 
preceding  lectures,  there  is  no  necessary  connection  between 
direct  and  supreme,  or  between  judicial  and  subordinate  legis- 
lation. Statute  law  may  proceed  directly  from  subject,  or 
subordinate  authors:  whilst  a  monarch  or  supreme  body 
may  exercise  the  judicial  powers  inhering  necessarily  in  the 
Sovereign,  and  therefore  may  be  directly  the  author  of  law 
made  in  the  judicial  manner. 

By  the  opposed  expressions  '  statute  law '  and  '  judiciary 
law/  I  point  at  a  difference  (not  between  the  sources  from 
which  law  proceeds,  but)  between  the  modes  in  which  it 
begins.  By  the  term  '  statute  law,'  I  mean  any  law  (whether 
it  proceed  from  a  subordinate,  or  from  a  sovereign  source) 
which  is  made  directly,  or  in  the  way  of  proper  legislation. 
By  the  term  '  judiciary  law/  I  mean  any  law  (whether  it 
proceed  from  a  sovereign,  or  a  subordinate  source)  which  is 
made  indirectly,  or  in  the  way  of  judicial  or  improper  legis- 
lation. 
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Lect. 
XXXVII 


The  prin- 
cipal or 
leading 
difference 
between 
statute  and 
judiciary 
law. 


The  prin- 
cipal differ- 
ence be- 
tween sta- 
tute and 
iudiciarjr 
law  lies  in 
a  difference 
between  the 
forms  in 
which  they 
are  respec- 
tively ex- 
pressed. 


Having  premised  this  explanation,  I  call  your  attention  to 
a  few  of  the  numerous  differences  which  distinguish  statute 
from  judiciary  law. 

The  principal  or  leading  difference  between  those  kinds  of 
law,  is,  I  apprehend,  the  following : 

A  law  made  judicially,  is  made  on  the  occasion  of  a  judicial 
decision.  The  direct  or  proper  purpose  of  its  immediate 
author  is,  the  decision  of  the  specific  case  to  which  the  rule 
is  applied,  and  not  the  establishment  of  the  rule.  Inasmuch 
as  the  grounds  of  the  decision  may  serve  as  grounds  of  deci- 
sion in  future  and  similar  cases,  its  author  legislates  substan- 
tially or  in  effect :  And  his  decision  is  commonly  determined 
(not  only  by  a  consideration  of  the  case  before  him,  but)  by 
a  consideration  of  the  effect  which  the  grounds  of  his  deci- 
sion may  produce  as  a  general  law  or  rule.  He  knows  that 
similar  cases  may  be  decided  in  a  similar  manner ;  and  that 
the  principles  or  grounds  of  his  decision  may  therefore  be  a 
law  by  which  the  members  of  the  community  may  be  bound 
to  guide  their  conduct. — But,  this  notwithstanding,  his  di- 
rect and  proper  purpose  is  not  the  establishment  of  the  rule, 
but  the  decision  of  the  specific  case  to  which  he  applies  it. 
He  legislates  as  properly  judging,  and  not  as  properly  legis- 
lating. 

But  a  statute  law,  or  a  law  made  in  the  way  of  direct  legis- 
lation, is  made  solely,  and  is  made  professedly,  as  a  law  or 
rule.  It  is  not  the  instrument  or  mean  of  deciding  a  specific 
case,  but  is  intended  solely  to  serve  as  a  rule  of  conduct, 
and  therefore  to  guide  the  tribunals  in  their  decisions  upon 
classes  of  cases. 

The  principal  difference,  therefore,  between  statute  and 
judiciary  law,  lies  in  a  difference  between  the  forms  in  which 
they  are  respectively  expressed. 

A  statute  law  is  expressed  in  general  or  abstract  terms,  or 
wears  the  form  or  shape  of  a  law  or  rule. 

A  law  (or  rule  of  law)  made  by  judicial  decisions,  exists 
nowhere  in  a  general  or  abstract  form.  Before  it  can  be 
known,  it  must  be  gathered  from  the  grounds  or  reasons  of 
the  specific  decision  or  decisions  by  which  it  was  virtually 
established.  It  therefore  is  implicated  with  the  peculiarities 
of  the  specific  case  or  cases,  to  the  adjudication  or  decision 
of  which  it  was  applied  by  the  tribunals.  In  order  that  its 
import  may  be  correctly  ascertained,  the  peculiar  circum- 
stances of  the  cases  to  which  it  was  applied,  as  well  as  the 
general  propositions  which  occur  in  the  decisions,  must  be 
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observed  and  considered.    For  those  general  propositions      Lscr. 

v  y  v  VTT 

being  thrown  out  by  the  tribunals  with  a  view  to  the  deci-  ^ ,  ,  . , 
sion  of  a  specific  case,  they  must  be  taken  in  conjunction 
with,  and  must  be  limited  by,  the  specific  or  individual 
peculiarities  by  which  that  case  was  distinguished.  Such 
general  propositions,  occurring  in  the  course  of  a  decision, 
as  have  not  this  implication  with  the  specific  peculiarities 
of  the  case,  are  commonly  styled  extra-judicial,  and  com- 
monly have  no  authority. 

In  short,  although  a  rule  or  principle  is  established  by  the 
decision  or  decisions,  and  is  applicable  and  actually  applied 
to  subsequent  and  resembling  cases,  that  rule  or  principle 
lies  in  concrete,  and  must  be  gotten  from  the  decisions  by 
which  it  was  established,  through  a  process  of  abstraction 
and  induction.  Before  we  can  find  the  import  of  the  general 
principle  or  rule,  we  must  exclude  the  peculiarities  of  the 
cases  to  which  it  was  applied,  and  must  consider  the  decision 
to  which  the  tribunal  would  have  come,  if  its  decision  had 
not  been  modified  by  those  specific  differences. 

Looking  at  the  general  reasons  alleged  by  the  Court  for  its 
decisions,  and  abstracting  those  reasons  from  tlte  modifications  • 
which  were  suggested  by  the  peculiarities  of  the  cases,  we  arrive 
at  a  ground  or  principle  of  decision,  which  will  apply  univer- 
sally to  cases  of  a  class,  and  which,  like  a  statute  law,  may 
serve  as  a  rule  of  conduct. 

But  without  this  process  of  abstraction,  no  judicial  deci- 
sion can  serve  as  a  guide  of  conduct,  or  can  be  applied  to  the 
solution  of  subsequent  cases.  For  as  every  case  has  features 
of  its  own,  and  as  every  judicial  decision  is  a  decision  on  a 
specific  case,  a  judicial  decision  as  a  whole,  (or  as  considered 
in  concrete,)  can  have  no  application  to  another,  and,  there- 
fore, a  different  case. 


enor- 


And  here  I  will  remark  (before  I  proceed  further)  an  enor-  An 
mous  fault  of  Justinian's  Pandects  and  Code,  considered  as  m°™  ^ 

7  .  of  the  Pan- 

a  code  (in  the  modern  acceptation  of  the  term:)  that  is  to  dectsand 
say,  as  a  body  of  general  rules.  2&d2" a 

Though  much  of  his  Code  consists  of  edictal  or  general  <****■ 
Constitutions,  (which,  as  I  have  stated  already,  are  statute 
laws,)  much  of  it  consists  of  constitutions  which  are  special 
or  particular :  that  is  to  say,  which  are  judicial  decisions 
of  the  Boman  Emperors  as  the  supreme  judicatory  of  the 
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Lbct.      empire,  and  not,  like  the  edictal  constitutions  of  the  same 

XXXVII  ,  ,  , 

« , — *  emperors,  general  laws  or  roles. 

Consequently,  his  Code  is  a  compilation  of  statutes,  and  of 
judicial  decisions :  a  heterogeneous  mass  of  objects  haying 
no  other  relation,  than  that  they  are  all  of  them  Imperial 
Constitutions :  that  is  to  say,  statutes  and  other  orders  ema- 
nating from  the  Emperors  directly,  and  not  emanating  di- 
rectly from  subordinate  legislatures  or  tribunals. 

His  Pandects  (as  I  stated  in  my  last  Lecture)  consist 
mainly  of  excerpts  or  fragments  from  the  writings  of  cele- 
brated and  authoritative  jurisconsults.  But  most  of  those 
writings  were  casuistical,  or  consisted  of  opinions  of  the 
writers  on  specific  or  particular  cases.  They  consisted  of 
applications  of  actual  law  to  specific  cases ;  or  of  applications 
to  speciGc  cases,  of  law  anticipated  by  the  writers :  that  is  to 
say,  of  law,  which  (in  the  opinion  of  the  writers)  the  tribunals 
would  probably  emit,  in  the  event  of  the  cases  in  question 
coming  under  judicial  cognisance. 

Most  of  those  writings,  therefore,  were  closely  analogous 
to  compilations  of  judicial  decisions :  The  only  difference 
being,  that  judicial  decisions  are  opinions  pronounced  by 
sovereign  authority,  whilst  the  decisions  or  opinions,  which 
*  were  contained  in  those  writings  of  jurisconsults,  were  deci- 
sions or  opinions  on  particular  cases,  emitted  by  private  or 
unauthorised  persons.  [But  were  rendered  law  by  Justinian's 
sanction :  i.  e.  tantamount  to  judicial  decisions.] 

Some  of  the  writings  of  jurisconsults,  from  which  excerpts 
are  inserted  in  the  Pandects,  were  undoubtedly  didactic: 
that  is  to  say,  they  consisted  of  expositions,  in  general  terms, 
of  the  Roman  Law.  And,  by  consequence,  they  are  more 
analogous  to  statutes  than  to  judicial  decisions.  [And  were 
rendered  such,  through  Justinian's  ordination  and  promulga- 
tion.]  Ihey  consist  of  expositions  of  law  in  abstract  or 
general  terms,  as  statutes  consist  of  commands  conceived  in 
similar  expressions.  The  difference  between  those  writings, 
and  statutes  or  legislative  enactments,  mainly  consists  in 
this :  that  statutes  are  general  rules  set  by  sovereign  au- 
thority ;  whilst  the  writings  in  question  (though  conceived 
in  general  expressions)  were  merely  expositions  of  law  by 
private  or  unauthorised  lawyers. 

The  literal  meaning  of  the  words  in  which  a  statute  is  ex- 
pressed (or  their  grammatical,  customary,  or  obvious  mean- 
ing) is  the  primary  index  to  the  sense  which  the  author  of 
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the  statute  annexed  to  them:  Or,  (changing  the  phrase,)  it      Lkct. 
is  the  primary  index  to  the  intention  with  which  the  statute  - — , — -* 
was  made,  or  the  primary  index  to  the  law  which  the  legis- 
lature intended  to  establish. 

But  the  interpreter  regarding  and  consulting  the  literal 
meaning  of  the  words,  may  find  that  the  intention  which  the 
legislature  held  is  indeterminate  and  dubious :  that  is  to  say, 
he  may  not  be  able  to  discover  in  the  literal  meaning  of  the 
words,  any  determinate  purpose  that  the  legislature  may  have 
entertained.  Now,  if  he  cannot  discover  in  the  literal  mean- 
ing of  the  words,  any  such  definite  and  possible  purpose,  he 
may  seek  in  other  indicia,  the  intention  which  the  legislature 
held :  He  may  seek  it,  for  example,  in  the  reason  of  the 
statute,  as  indicated  by  the  statute  itself;  or  in  the  reason 
of  the  statute,  as  indicated  by  the  history  of  the  statute ;  or 
in  the  clear  enactments  of  other  statutes  made  by  the  same 
legislature  in  pari  materid. 

But  if  he  be  able  to  discover  in  the  literal  meaning  of  the 
words,  any  such  definite  and  possible  purpose,  he  commonly 
ought  to  abide  by  the  literal  meaning  of  the  words,  though 
it  vary  from  the  other  indices  to  the  actual  intention  of  the 
legislature.  Or,  (changing  the  phrase,)  though  the  literal 
meaning  of  the  words  vary  from  the  other  indicia,  he  com- 
monly should  take  the  intention  which  their  literal  meaning 
may  point  at,  as  and  for  the  intention  with  which  the  statute 
was  made.  For  by  reason  of  the  abstract  form  which  is  given 
to  a  statute  law,  the  very  words  of  the  statute  are  almost 
parcel  of  the  statute.  The  terms  through  which  the  legisla- 
ture tried  to  convey  its  intention,  were  probably  measured  as 
carefully  as  the  intention  which  it  tried  to  eonvey.  And  the 
interpreter  ought  to  infer,,  (unless  the  contrary  manifestly 
appear,)  that  it  employed  them  with  the  obvious  meaning 
which  custom  has  annexed  to  them,  and  not  with  a  sense 
which  is  unusual,  and  therefore  recondite  and  obscure. 

If  the  literal  meaning  of  the  words  were  not  the  primary 
index,  (or  were  not  scrupulously  regarded  by  the  interpreter,) 
all  the  advantages  (real  or  supposed)  of  statute  legislation 
would  be  lost.  For  the  purpose  is,  to  give  an  index  more 
compendious,  compact,  (or  lying  together,.)  and  therefore  less 
fallible,  than  is  that  to  a  judiciary  rule.  But  if  the  inter- 
preter might,  ad  libitum,  desert  the  literal  meaning,  no  such 
index  could  be  given. 

In  the  case,  therefore,  of  a  statute,,  the  primary  index  to 
the  law  which  the  lawgiver  intended  to  establish,  is   the 
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'Lect.      Grammatical  sense  of  the  words  in  which  the  statute  is  ex- 

. , — *  pressed. 

But  the  primary  index  to  a  rule  created  by  a  judicial  de- 
cision, is  not  the  grammatical  sense  of  the  very  words  or 
terms  in  which  the  judicial  decision  was  pronounced  by  the 
legislating  judge :  And,  d,  fortiori,  it  is  not  the  grammatical 
sense  of  the  very  words  or  terms  in  which  the  legislating 
judge  uttered  his  general  propositions.    As  taken  apart  (or 
by  themselves),  and  as  taken  with  their  literal  meaning,  the 
terms  of  his  entire  decision  (and,  A  fortiori,  the  terms  of  his 
general  propositions)  are  scarcely  a  clue  to  the  rule  which  his 
decision  implies.     In  order  to  an  induction  of  the  rule  which 
his  decision  implies,  their  literal  meaning  should  be  modified 
by  the  other  indices  to  the  rule,  from  the  very  commence- 
ment of  the  process.     From  the  very  beginning  of  our  en- 
deavour to  extricate  the  implicated  ride,  we  should  construe 
or  interpret  the  terms  of  his  entire  decision  and  discourse, 
by  the  nature  of  the  case  which  he  decided ;  and  we  should 
construe  or  interpret  the  terms  of  his   general  or  abstract 
propositions,  by  the  various  specific  peculiarities  which  the 
decision  and  case  must  comprise.     For  it  is  likely  that  the 
terms  of  his  decision  were  not  very  scrupulously  measured, 
or  were  far  less  carefully  measured  than  those  of  a  statute  ; 
insomuch  that  the  reasons  for  his  decision,  which  their  literal 
meaning  may  indicate,  probably  tally  imperfectly  with  the 
reasons  upon  which  it  was  founded.     And  his  general  pro- 
positions are  impertinent,  and  ought  to  have  no  authority, 
unless  they  be  imported  necessarily  (and  therefore  were  pro- 
voked naturally)  by  his  judicial  decision  of  the  very  case 
before  him.66 

Most,  however,  of  the  writings  of  jurisconsults  (of  excerpts 
from  which  the  Pandects  are  composed),  are  rather  opinions 
on  specific  cases,  than  expositions  (in  abstract  terms)  of  the 
Soman  Law. 

A  large  portion  of  the  Code,  and  a  larger  portion  of  the 
Pandects,  consist  not  of  general  rules,  (or  of  statute  laws,) 
but  of  judicial  decisions,  (or  of  opinions  analogous  to  such, 
decisions,)  from  which  rules  must  be  gathered  by  a  process 
of  abstraction  and  induction. 

*•  Nop  is  it  necessary,  that  the  general  construed  (op  receiving  light)  from  the 

grounds    should    be    expressed  by  the  nature  or  class  of  the  case.    An  inference 

judge.    In  which  case,  the  only  index  ex  ret  naturd.—See  Thibaut  and  Muhlen- 

is,  the  specialities  of  the  decision  as  bruch. 
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And.  what  is  worse,  the  portion  of  the  Code  and  Pandects      l*ct- 

•  •  jit  ...  XXXVII 

which  consists  of  such  decisions  and  opinions,  is  constructed  * , — - 

with  so  little  reflection  and  so  little  skill,  that  the  general 
reasons  or  principles  which  were  the  bases  of  the  decisions 
and  opinions  are  often  extremely  uncertain. 

As  I  have  stated  already,  the  general  propositions  which 
occur  in  a  judicial  decision,  must  always  be  taken  with  re- 
ference to  the  specific  peculiarities  of  the  case.  For,  as  the 
proper  purpose  of  the  judge  is  the  decision  of  the  specific 
case,  any  general  proposition  which  does  not  properly  concern 
it  is  extra-judicial  and  unauthoritative*  And  (moreover)  as 
the  judge  is  not  (like  the  legislator)  occupied  in  constructing 
a  rule,  his  general  propositions  are  often  crudely  expressed, 
and  must  be  carefully  construed  by  a  constant  reference  to 
his  direct  and  proper  purpose.  Any  of  his  general  proposi- 
tions, taken  by  itself,  is  commonly  broader  or  narrower  than 
the  intention  which  he  really  entertains.  The  inaccurate 
expressions  in  which  it  is  conveyed,  must,  therefore,  be  en- 
larged or  restricted  by  the  scope  of  his  entire  discourse. 
And  the  scope  of  his  entire  discourse  cannot  be  known  with 
assurance,  unless  the  case  which  he  decides  is  known  in  all 
its  detail. 

But,  for  the  sake  of  conciseness,  or  for  the  sake  of  getting 
at  propositions  of  an  abstract  or  general  form,  the  facts  of 
the  cases  contained  in  the  Code  and  Pandects  are  often  sup- 
pressed by  the  compilers.  The  general  propositions  contained 
in  the  special  Constitutions,  (or  contained  in  the  analogous 
opinions  of  the  jurisprudential  writers,)  are  detached  from 
the  facts  to  which  they  were  applied,  and  which  are  requisite 
guides  to  their  exact  import. 

Consequently,  before  we  can  arrive  at  their  exact  import, 
we  must  perform  a  double  process.  From  the  remaining 
fragments  of  the  particular  case  to  which  a  proposition  of 
the  kind  was  applied  by  the  judge  or  jurisconsult,  we  must 
gather  the  residue  of  that  specific  case.  And  having  thus 
conjectured  the  subject  of  the  decision  or  opinion,  we  must 
collect  the  import  of  the  proposition,  (as  a  general  principle 
or  rule,)  by  the  process  of  abstraction  and  induction  to  which 
I  have  already  adverted. 

Conceive  a  general  proposition  of  my  Lord  Eldon,  detached 
from  the  case  in  which  it  occurs,  and  from  the  careful  limita- 
tions (suggested  by  the  peculiarities  of  the  case)  with  which 
the  proposition  is  guarded. 

Now  a  collection  of  propositions,  so  detached,  (and  of  which 
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Ratio  Ugis 
et  ratio 
decidendi. 


the  exact  import  must  therefore  be  extremely  uncertain,) 
will  afford  a  conception  of  most  or  much  of  the  matter,  which 
Tribonian  and  his  associates  inserted  in  the  Code  and  Pan- 
dects, as  the  future  law  of  the  Roman  Empire. 

It  follows  from  what  has  preceded,  that  law  made  judi- 
cially must  be  found  in  the  general  grounds  (or  must  be 
found  in  the  general  reasons)  of  judicial  decisions  or  reso- 
lutions of  specific  or  particular  cases :  that  is  to  say,  in 
such  ground*,  or  such  reasons,  as  detached  or  abstracted  from 
the  specific  peculiarities  of  the  decided  or  resolved  cases. 
Since  no  two  cases  are  precisely  alike,  the  decision  of  a 
specific  case  may  partly  turn  upon  reasons  which  are  sug- 
gested to  the  judge  by  its  specific  peculiarities  or  differences. 
And  that  part  of  the  decision  which  turns  on  those  differ- 
ences (or  that  part  of  the  decision  which  consists  of  those 
special  reasons,)  cannot  serve  as  a  precedent  for  subsequent 
decisions,  and  cannot  serve  as  a  rule  or  guide  of  conduct. 

The  general  reasons  or  principles  of  a  judicial  decision  (as 
thus  abstracted  from  any  peculiarities  of  the  case)  are  com- 
monly styled,  by  writers  on  jurisprudence,  the  ratio  decidendi. 
And  this  ratio  decidendi  must  be  carefully  distinguished  from 
that,  which  is  commonly  called  ratio  legis.  The  latter  is  the 
end  or  purpose  which  moved  the  legislator  to  establish  a  sta- 
tute law.  Or  it  is  the  end  or  purpose  of  any  of  its  particular 
provisions :  an  end  or  purpose  which  is  subordinate  to  the 
general  design  of  the  statute. 

Ratio  decidendi  is  itself  a  law  1  or,  at  least,  it  is  the  general 
ground  or  principle  of  a  judicial  decision  or  decisions.  For 
want  of  a  statute  law,  it  performs  the  functions  of  a  general 
rule,  or  of  a  guide  of  conduct.  Though  not  a  rule  in  form, 
it  is  tantamount  to  a  general  command  proceeding  from  the 
sovereign  or  state,  or  from  any  of  its  authorised  subordinates. 
For,  since  it  is  its  known  will  that  the  general  reason  of  a 
decision  on  a  particular  or  specific  ease  shall  govern  decisions 
on  future  resembling  cases,  the  subjects  receive  from  the 
state  (on  the  occasion  of  such  a  decision)  an  expression  or 
intimation  of  its  sovereign  will,  that  they  shall  shape  their 
conduct  to  the  reason  or  principle  thereof. 

And  here  I  will  briefly  remark,  that,  when  I  speak  of  a 
rule  made  by  a  judicial  decision,  I  mean,  of  course,  such  a 
judicial  decision  as  is  not  a  mere  application  of  previously 
existing  law.  By  such  a  judicial  decision,  as  is  merely  an 
application  of  previously  existing  law,  nxx  rule  is  made.     In 
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such  a  decision,  the  ratio  decidendi  is  the  general  ground  of      Lf.ct. 

the  decision  which  the  judge  applied  to  the  given  case  :  that  « . — - 

is  to  say,  the  general  ground  of  decision  is  either  some 
statute  law,  or  else  the  general  ground  of  some  anterior  de- 
cision by  which  a  new  rule  had  been  already  introduced  and 
created.  In  every  judicial  decision  by  which  law  is  made, 
the  ratio  decidendi  is  a  new  ground  or  principle,  or  a  ground 
or  principle  not  previously  law. 

It  appears,  then,  from  what  has  foregone,  that  ratio  ded-  The  inter- 
dendi  (or  the  ground  or  principle  of  a  judicial  decision  which  LnstruS  °F 
is  not  merely  an  application  of  pre-existing  law)  is  itself  a  JJjJJ^jJ  law 
law,  or  performs  the  functions  of  a  law.  and  the 

But  ratio  legis  is  not  a  law ;  nor  does  it  perform,  in  any  ^ocewof 
respect,  the  functions  of  a  law.    It  is  the  general  and  para-  abJ^ion 
mount  cause  of  a  statute  law  (or  else  the  particular  and  tion,etc. 
subordinate  reason  of  any  of  its  particular  and  subordinate 
provisions).     The  rule  to  be  observed  by  the  governed  is  not 
the  ratio  legis,  but  the  lex  ipsa.     The  rule  to  be  observed  by 
the  governed  must  be  collected  from  the  terms  wherein  the 
statute  is  expressed :  though,  to  the  end  of  ascertaining  the 
meaning  annexed  to  those  terms  by  the  legislator,  the  raiio 
legis  (as  a  mean  or  instrument  of  interpretation  or  construc- 
tion) must  commonly  be  consulted  by  the  judges  who  apply 
the  statute  judicially,  and  by  all  who  would  shape  their  con- 
duct to  the  provisions  of  the  statute. 

Hence  it  follows,  that  the  interpretation  or  construction 
of  a  statute  law  widely  differs  from  the  analogous  process  of 
induction,  by  which  a  rule  made  judicially  is  collected  from 
decided  cases. 

Since  a  statute  law  is  expressed  in  determinate  expres- 
sions, and  those  expressions  were  intended  to  convey  the  will 
of  the  legislator,  it  follows  that  the  import  or  meaning  which 
he  annexed  to  those  very  expressions  is  the  object  of  genuine 
interpretation.  If  those  terms  be  of  doubtful  import,  the 
ratio  or  scope  of  the  statute  (or  even  the  history  of  the  sta- 
tute) may  be  used  as  an  instrument  or  mean  for  determining 
the  doubtful  import  But  if  those  terms  be  not  doubtful, 
the 'certain  sense  of  those  terms  must  be  followed  by  the 
judge,  although  it  may  conflict  with  the  scope  of  the  statute 
as  collected  from  other  indicia. 

Ratio  legis  is,  as  I  have  said,  the  scope  or  determining 
cause,  of  a  statute  law :  that  is  to  say,  the  end  or  purpose 
which  determines  the  lawgiver  to  make  it,  as  distinguished 
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Lect.      from  the  intention  or  purpose  with  which  he  actually  makes 

XXXVII  • 

, — .   it.     Tor  the  intention  which  is  present  to  his  mind  when  he 

is  constructing  the  statute,  may  chance  to  differ  from  the 
end  which  moves  him  to  establish  the  statute.  Although 
he  conceive  that  intention  with  perfect  clearness  and  preci- 
sion, and  although  he  express  it  in  the  statute  with  similar 
clearness  and  precision,  he  may  not  pursue  the  scope,  nor 
adhere  to  the  principle,  of  the  statute  with  perfect  complete- 
ness and  consistency.  Consequently,  notwithstanding  the 
clearness  and  the  precision  with  which  he  conceives  and  ex- 
presses his  actual  intention  or  purpose,  the  statute  may  be 
fitted  imperfectly  to  accomplish  the  end  or  purpose  by  which 
he  is  determined  to  make  it.  And  hence  the  spurious  inter- 
pretation, ex  ratione  legis,  through  which  a  statute,  unequivo- 
cally worded  by  the  lawgiver,  is  extended  or  restricted  by  the 
judge. 

By  such  extensive  or  restrictive  interpretation  the  judge 
may  depart  from  the  manifest  sense  of  a  statute,  in  order  that 
he  may  carry  into  effect  its  ratio  or  scope.  But,  in  these 
cases,  he  is  not  a,  judge  properly  interpreting  the  law,  but  a 
subordinate  legislator  correcting  its  errors  or  defects.  He 
supposes  the  expressions  which  the  lawgiver  would  have 
used,  (or  he  supposes  the  provisions  which  the  lawgiver  would 
have  made,)  if  the  latter  had  expressed  his  intention  in  ap- 
propriate terms  (or  had  pursued  the  scope  of  the  statute  in 
a  consistent  manner :)  And  those  supposed  expressions,  or 
those  supposed  provisions,  he  substitutes  for  the  clear  expres- 
sions which  the  lawgiver  has  actually  used,  or  for  the  provi- 
sions which  the  lawgiver  has  indisputably  made.  This, 
however,  is  not  interpretation,  but  a  process  of  legislative 
amendment,  or  a  process  of  legislative  correction,  which  lays 
all  statute  law  at  the  arbitrary  disposition  of  the  tribunals. 

In  the  process  of  interpretation  (properly  so  called),  the 
purpose,  therefore,  is  to  get  at  the  meaning  of  the  expres- 
sions in  which  the  legislator  has  attempted  to  convey  his 
intention.  For,  owing  to  the  abstract  form  of  a  statute  law, 
the  very  terms  in  which  it  is  expressed  are  necessarily  the 
main  index  to  the  legator's  purpose. 

But  in  the  analogous  process  of  induction,  by  which  a  rule 
of  law  is  extracted  from  judicial  decisions,  that  scrupulous 
attention  to  the  language  used  by  the  legislating  judge 
would  commonly  defeat  the  end  for  which  the  process  is  per- 
formed. As  the  general  propositions  which  the  decision  con- 
tains are  not  commonly  expressed  with  much  premeditation, 
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and  as  they  must  be  taken  in  connection  with  all  the  pecu-      Lect. 

liarities  of  the  case,  it  follows  that  the  very  terms  in  which  < , — ' 

those  propositions  are  clothed  are  not  the  main  index  to  the 
ratio  decidendi ; — to  the  general  role  or  principle  which  that 
decision  established,  and  which  is  the  governing  principle  of 
the  case  awaiting  solution. 

In  short,  a  statute  law  is  expressed  in  general  or  abstract 
terms  which  are  parcel  of  the  law  itself.  And,  consequently, 
the  proper  end  of  interpretation  is  the  discovery  of  the 
meaning  which  was  actually  annexed  by  the  legislator  to 
those  very  expressions.  For  if  judges  could  depart  ad  libitum 
from  the  meaning  of  those  expressions,  and  collect  the  pro- 
visions of  the  statute  from  other  indicia,  they  would  desert 
(generally  speaking)  a  more  certain,  for  a  less  certain  guide. 

But  a  rule  of  law  established  by  judicial  decision,  exists 
nowhere  in  precise  expressions,  or  in  expressions  which  are 
parcel  of  the  ratio  decidendi.  The  terms  or  expressions 
employed  by  the  judicial  legislator,  are  rather  faint  traces 
from  which  the  principle  may  be  conjectured,  than  a  guide 
to  be  followed  inflexibly  in  case  their  obvious  meaning  be 
perfectly  certain. 

Broad  as  the  distinction  is  between  the  interpretation  of 
statute  law  and  the  analogous  process  of  induction  by  which 
a  rule  is  extracted  from  a  judicial  decision  or  decisions,  the 
two  distinct  processes  have  commonly  been  confounded  by 
those  who  have  written  on  the  interpretation  of  the  Roman 
law. 

As  I  have  remarked  above,  a  part  of  Justinian's  Code  con- 
sists of  edictal  Constitutions,  or  of  proper  or  statute  laws 
made  and  promulged  by  the  Emperors  as  legislators.  But 
a  part  of  it  consists  of  special  Constitutions ;  that  is  to  say,  of 
judicial  decisions  by  the  Emperors  as  the  supreme  judges  of 
the  Empire  :  whilst  the  Pandects  consist  of  excerpts  from  the 
writings  of  jurists,  which  not  uncommonly  are  solutions  of 
cases,  and  closely  analogous  to  judicial  decisions. 

[Owing  to  the  sanction  imparted  to  them  by  the  Emperor,  they 
are  substantially  judicial  decisions.] 

Now  most  of  the  modern  Civilians  who  have  treated  of 
interpretation,  have  applied  to  the  statute  law  contained  in 
Justinian's  compilations,  and  to  the  decisions  and  casuistical 
solutions  which  the  compilations  also  comprise,  the  same  rules 
of  interpretation  or  construction. 
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Lbct.  For  example :  They  have  confounded  extensive  interpreta- 

XXXVII  . 

• — , — -  tion  of  statute  law  with  the  application  of  a  decided  case  to 
a  resembling  case. 

The  so-called  extensive  interpretation  of  statute  law  ex 
ratione  legis,  is  the  extension  of  the  provisions  of  the  law  to  a 
case  which  they  do  not  comprise,  because  the  case  falls  within 
the  scope  of  the  law,  although  the  provisions  of  the  law  do 
not  include  it.     There  is  truly  an  externum  of  the  law. 

But  the  application  of  a  decided  case  to  the  solution  of  a 
similar  case,  is  the  direct  application  of  the  judiciary  law  itself, 
and  not  the  extension  of  the  law  agreeably  to  its  reason  or 
scope.  For,  here,  the  law  cannot  be  extended  agreeably  to 
the  reason  of  the  decision,  inasmuch  as  the  reason  of  the 
decision  {or  the  ground  or  principle  of  the  decision)  is 
itself  the  law.  The  application,  therefore,  of  a  decided  case 
to  the  solution  of  a  resembling  case,  is  the  direct  swbswmption 
of  a  case  to  which  the  law  itself  directly  applies,  and  not  the 
extension  of  a  law  ex  ratione  ejus  to  a  case  or  species  obveniens 
which  the  law  does  not  embrace. 

[y.  v.  The  way  in  which  they  have  confounded  their  subject, 
from  not  perceiving  the  distinction  to  which  I  have  now  adverted. 

'Ampliant  istam  regulam  ut  tarn  maxime  procedat  si  ratio  in 
lege*7  sit  expressa ;  tunc  enim  non  est  extensio  sed  potius  coniprehensio. 
Habetur  enim  ratio  in  lege  expressa  pro  lege  generali.'*8] 

Again :  One  of  their  commonest  rules  of  interpretation — 
cessante  ratione  legis,  cessat  lex  ipsa — applies  solely  to  pre- 
cedents, and  does  not  apply  to  statute  law.  For  in  statute 
law,  the  law  is  one  thing,  the  reason  another ;  the  law,  as  a 
command,  may  continue  to  exist,  although  its  reason  has 
ceased,  and  the  law  consequently  ought  to  be  abrogated ; 
but  there  it  is,  the  solemn  and  unchanged  will  of  the  legis- 
lator, which  the  judge  should  not  take  upon  himself  to  set 
aside,  though  he  may  think  it  desirable  that  it  should  be 
altered.  But  in  the  case  of  judiciary  law,  if  the  ground  of 
the  decision  has  fallen  away  or  ceased,  the  ratio  decidendi 
being  gone,  there  is  no  law  left. 

Professor  Thibaut  of  Heidelberg  (in  his  Interpretation  of 
the  Roman  Law)  was  the  first  (I  believe)  who  saw  distinctly, 
that  the  rules  of  interpretation  which  will  apply  to   the 

.  *7  Decided  case  resting  upon  a  ground  M  B.  Forster,  de  Juris  Interpretation©, 

which  (whether  it  be  expressed  or  not  in  lib.  ii.  c.  2,  quoted  by  Thibaut,  Theorie 

the  case)  is  in  truth  the  Law, — Marginal  der  logischen  Auslegung  des  rdmischen 

Note.  Kechtfl,  p.  67. 
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edictal  Constitutions  contained  in  Justinian's  compilations.      Lscr. 

•  XXXVII- 

have  little  or  no  applicability  to  those  judicial  decisions  (or  % , — * 

to  those  solutions  of  cases  that  are  analogous  to  judicial 
decisions)  which  the  same  combinations  also  embrace. 

It  is  to  be  regretted  that  the  excellent  work  of  Professor 
Thibaut  is  on  the  interpretation  of  the  Roman  law  only,  not 
on  the  interpretation  of  law  in  general ;  for,  consequently, 
owing  to  the  strong  peculiarities  of  Justinian's  compilations, 
it  has  little  to  do  with  the  general  principles  of  construction. 
But  I  am  scarcely  acquainted  with  any  book  which,  within 
so  small  a  compass,  contains  so  much  original  thinking.  As 
was  said  by  Gassendi  of  some  work  of  Hobbes',  parvus  eat 
Itbdlus,  at  medulla  scatet. 

As  being  connected  with  the  subject  which  I  am  now  con-  J-JJJ1^^" 
sidering,  I  will  advert  to  an  oversight  of  Sir  Samuel  Romilly,  analogies: 
in  his  admirable  article  in  the  '  Edinburgh  Review/  on  Mr.  ^  ey 
Bentham's  papers  relative  to  Codification.  Bomffly. 

The  passage  is  as  follows  : 

*  It  is  very  extraordinary,  that,  with  such  accurate  notions 
as  Paley  appears  to  have  had  on  this  subject,  he  should  not 
have  seen,  that  this  "  Source  of  disputation,"  as  he  calls  it, 
was  peculiar  to  an  unwritten  law.  He  strangely  supposes  it 
to  belong  equally  to  the  Statute  as  to  the  Common  Law. 
u  After  all  the  certainty  and  rest,"  he  says,  "  that  can  be 
given  to  points  of  law,  either  by  the  interposition  of  the 
Legislature,  or  the  authority  of  precedents,  one  principal 
source  of  disputation,  and  into  which,  indeed,  the  greater 
part  of  legal  controversies  may  be  resolved,  will  remain  still, 
namely,  the  competition  of  opposite  analogies."  Difficulties 
undoubtedly  often  arise  in  the  application  of  written  sta- 
tutes, and  Paley  himself  has  well  pointed  them  out;  but 
they  are  quite  of  a  different  nature  from  those  which  attend 
the  administration  of  the  common  law,  and  certainly  cannot 
be  surmounted  by  that  competition  of  opposite  analogies 
which  he  mentions/  w 

Now  it  seems  to  me,  that '  the  competition  of  opposite 
analogies '  (if  the  phrase  mean  anything)  is  just  as  likely  to 
arise  on  the  application  of  statute  law,  as  on  the  application 
of  judiciary  law.  Paley  must  be  speaking,  (if  he  mean  any- 
thing,) not  of  the  discovery  of  the  law  by  interpretation  or 
other  induction,  but  of  the  application  of  the  law,  as  already 
ascertained,  to  the  case  which  awaits  solution. 

*  Edin.  Bev.  vol.  xxix.  p.  224. 
VOL.  n.  K 
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With  regard  to  the  process  of  interpretation,  or  the  ana- 
logons  process  of  induction  which  I  have  already  described, 
the  phrase  '  competition  of  analogies '  has  no  meaning. 
The  purpose  (in  the  case  of  the  induction)  is  to  deduce  the 
rule  of  law  from  the  decided  case  or  cases  by  which  the 
rule  was  established.  If  the  rule  of  law  was  established  by 
one  decided  case  the  rule  cannot  have  been  founded  on  op- 
posite analogies.  If  it  was  established  by  several  cases,  it 
waa  founded  on  the  resembling,  and  not  on  the  differing 
properties  of  those  several  cases :  so  that  here  also,  it  was 
not  founded  on  opposite,  but  on  analogous  analogies. 

But  with  regard  to  the  application  of  the  law  to  the  case 
awaiting  solution,  '  the  competition  of  opposite  analogies ' 
may  certainly  arise.  For  the  case  awaiting  solution  may 
resemble  in  some  of  its  points  the  case  or  cases  to  which  the 
rule  of  law  has  actually  been  applied.  But  it  may  also  re- 
semble in  other  of  its  points  a  case  or  cases  from  which  the 
application  of  the  law  has  been  withheld.  Now,  with  refer- 
ence to  the  rule  of  law,  (or  with  reference  to  the  applicability 
of  the  rule  to  the  case  which  awaits  solution,)  the  resem- 
blances of  the  case  to  the  cases  to  which  the  law  has  been 
applied,  and  the  resemblances  of  the  case  to  the  cases  from 
which  the  law  has  been  withheld,  are  '  opposite  and  compe- 
ting analogies  : '  the  first  inviting  the  tribunal  to  apply  the 
rule ;  the  second  admonishing  the  tribunal  that  the  rule  is 
not  applicable. 

But  this  is  not  peculiar  (as  Sir  S.  Bomilly  supposes)  to 
judiciary  law.  Wherever  law  of  any  kind  is  to  be  applied, 
this  '  competition  of  opposite  analogies '  may  embarrass  and 
vex  the  tribunal. 


Black-  As  being  connected  with  the  subject  which  I  am  now  con- 

£*  *coT-    ndering,  I  will  advert  to  a  foolish  remark  of  Sir  William 
ceming  the  Blackstone  concerning  the  judicial  decretes  of  the  Eoman 

decretes  of     -ci 

the  Roman    Emperors. 

Emperora80      He  tells  us  that  these  decretes, '  contrary  to  all  true  forms 
of  reasoning,  argue  from  particulars  to  generals.' 

The  truth  is,  that  an  imperial  decrete  of  the  kind  to  which 
Blackstone  alludes,  is  a  judicial  decision  establishing  a  new 
principle.  Consequently,  the  application  of  the  new  prin- 
ciple to  the  case  wherein  it  is  established,  is  not  the  decision 
of  a  general  by  a  particular,  but  the  decision  of  a  particular 
hy  a  general.    If  he  had  said  that  the  principle  applied  is  a 

••  Vol.  i.  p.  59. 


Statute  and  Jttditiary  Law.  655 

new  principle,  and,  therefore,  an  ex  post  facto  law  with  refer-      Leot. 
ence  to  that  case,  he  would  say  truly.     Bat  the  same  objection         ,    ,* 
(it  is  quite  manifest)  applies  to  our  own  precedents. 

What  hindered  him  from  seeing  this,  was  the  childish 
fiction  employed  by  our  judges,  that  judiciary  or  common 
law  is  not  made  by  them,  but  is  a  miraculous  something  made 
by  nobody,  existing,  I  suppose,  from  eternity,  and  merely  de- 
clared from  time  to  time  by  the  judges.  This  being  the  case, 
of  course  there  can  be  no  ex  post  facto  legislation  in  the 
English  Judiciary  law. 

Before  I  proceed  to  the  advantages  and  disadvantages  of 
judicial  legislation,  and  to  the  question  of  codification,  I  will 
make  a  few  remarks  upon  certain  topics  on  which  I  may  touch 
conveniently  at  the  present  point  of  my  Course. 

As  I  observed  in  former  Lectures,  judiciary  law  is  suggested 
by  various  causes,  and  often  takes  from  these  various  causes, 
various  names.  With  reference  to  its  suggesting  causes,  it 
consists  mainly  of: 

1°.  Rules  which  have  grown  up  by  custom  or  usage,  and 
which  become  Law  by  judicial  adoption. 

Rules  which  are  formed  from  these  by  consequence  or 
analogy.61  To  law  formed  in  this  manner  the  term  '  Cus- 
tonJ^Law  >  is  commonly  confined. 

2°.  Bales  which  are  established  by  judges  ex  proprio  arbi- 
trio :  i.e.  according  to  their  own  notions  of  what  ought  to  be 
Law :  whether  the  standard  be  utility  or  any  other. 

Rules  which  are  formed  out  of  these,  in  the  way  of  conse- 
quence and  analogy. 

Law  formed  in  this  way  has  received  various  names.  In 
most  of  the  countries  on  the  Continent  it  is  said  to  originate 
in  the  usus  fori,  ( Oerichtsgebrauch.9  In  France  it  is  com- 
monly called  '  Jurisprudence.9  In  the  Roman  Law  it  has  no 
peculiar  name ;  '  Auctoritas,9  etc. :  Nor  does  it  seem  in  that 
law  to  have  been  of  any  great  extent ;  the  use  of  decided 
cases  as  a  source  of  law,  having  been  rendered  to  a  great 
degree  unnecessary  by  those  predeterminations  of  the  Pra- 
ters which  were  contained  in  their  Edicts.  In  the  English 
Law,  it  has  no  peculiar  name ;  the  whole  of  the  judicial  law 
being  confounded  together. 

3°.  Law  fashioned  on  opinions  and  practices  which  obtain 
amongst  lawyers ;  and  which  naturally  have  a  great  effect 
upon  the  decisions  of  judges. 

n  Hale,  Hist.  Com.  Law,  ch.  iv. 
&2 
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In  Borne,  the  Jus  Civile,  strictly  so  called,  was  entirely 
formed  in  this  manner.  The  opinions  of  experienced  juris- 
consults were  naturally  influential  with  the  community  and 
with  the  courts,  and  the  decisions  of  the  tribunal  were  fre- 
quently fashioned  on  them.  Much  law  has  been  thus  made 
in  England :  by  judges  adopting  the  views  of  authoritative 
expository  writers,  or  the  practice  of  conveyancers,  and  en- 
forcing them  as  law. 

4°.  Law  formed  by  judicial  decisions  upon  questions  which 
arise  out  of  the  statute  law. 

Decisions  on  statutes  are  of  two  sorts.  The  judge  applies 
the  law  to  the  fact,  according  to  his  opinion  of  the  meaning ; 
or  (by  a  process  which  is  generally  confounded  with  inter- 
pretation or  construction,  but  which  in  truth  is  legislation) 
he  decides  according  to  his  own  notion  of  what  the  legislator 
ought  to  have  established.  By  this  extensive  or  restrictive 
interpretation  ex  rations  legis,  much  judiciary  law  grows  up. 
A  striking  example  of  this  is  the  eqwity,  as  it  is  called,  of  the 
statute  De  Bonis ;  that  is,  its  application  by  judges,  to  cases 
coming  within  the  predominating  purpose  of  the  statute, 
though  omitted  out  of  its  provisions.  The  Statute  of  Frauds 
is  another  striking  example.  The  decisions  of  the  Courts  on 
this  single  statute  are  nearly  equal  in  bulk  to  the  whole  of 
the  French  civil  code.  The  whole  of  these  decisions  are  judge- 
made  law  introduced  on  the  occasion  of  pretended  applications 
of  the  statute. 

5°.  Law  framed  on  foreign  law  or  positive  international 
morality. 

Much  of  the  law  made  in  our  Ecclesiastical  Courts  ori- 
ginated in  this  manner,  for  the  law  administered  in  these 
courts  was  mainly  fashioned  upon  the  civil  and  canon  law. 
The  law  obtaining  in  the  different  states  of  Germany  for  the 
most  part  consists  of  the  Boman  Law,  that  is,  of  the  Roman 
Law  as  established  by  the  German  legislators  and  tribunals. 
It  is  in  force,  as  German  Law,  of  course,  but  it  is  German 
Law  moulded  on  a  Boman  model. 

In  like  manner  judiciary  law,  particularly,  for  instance, 
that  administered  in  our  Admiralty  Courts,  often  originates 
in  positive  international  morality.  As  positive  international 
morality  (so-called  international  law)  it  has  no  force  within 
any  one  nation ;  but  a  nation  may  adopt  it  and  enforce  it  as 
positive  law  within  itself. 

The  natural  or  customary  order  in  which  the  law  of  any 
country  arises,  or  is  founded,  seems  to  be  this : 
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1st.  Utiles  of  positive  morality.  lkct.  . 
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2ndly.  The  adoption  and  enforcement  of  these  roles  by  the  ,—— * 

Annals.  — jfc. 

3rdly.  The  addition  of  other  roles  drawn  from  the  former 
by  consequence  or  analogy. 

4thly.  The  introduction  of  new  rules  by  the  judges,  propria 
arbttrioi  and  illations  from  these. 

5thly.  Legislation  proper,  by  the  sovereign  legislature,  in 
the  same  order. 

6thly.  The  action  and  reaction  of  judicial  legislation  and 
legislation  proper. 

The  sovereign  legislature  by  its  acts  acknowledges  the 
existence  of  law  made  by  the  tribunals,  and  moulds  its  own 
enactments  upon  it ;  the  application  of  the  law  made  by  the 
sovereign  gives  rise  to  further  judicial  legislation;  and  in 
some  cases  the  sovereign  legislature,  acting  as  the  supreme 
judicatory,  makes  judiciary  law  by  its  own  judicial  deci- 
sions. 

7thly  and  lastly :  A  Code. 

The  conception  of  a  code,  or  systematic  and  complete  body 
of  statute  law,  intended  to  supersede  all  other  law  whatever* 
does  not  seem  to  belong  to  any  age  less  civilised  than  our 
own.    It  is  essentially  a  modern  thought.63 

Such  can  hardly  be  conceived  to  have  been  the  purpose  of 
Justinian.  It  does  indeed  appear  from  the  Pandects,  that 
lie  intended  them  and  the  Code  to  be  the  only  law  thereafter 
to  obtain  in  the  Roman  Empire ;  but  we  can  only  marvel  at 
the  conceit.  For  so  ill  did  the  compilers  of  those  works 
accomplish  their  task,  that  they  were  scarcely  promulgated 
before  he  was  obliged  to  add  to  them  a  body  of  Novels  as  big 
as  themselves,  and  to  set  about  a  new  edition  of  the  Com- 
pilation* 

This,  however,  is  the  only  example  occurring,  as  far  as  I 
am  aware,  in  ancient  times,  which  can  be  considered  as  an 
approach  to  the  conception  of  a  Code.  Csesar's  idea  does 
not  seem  to  have  gone  beyond  a  compilation  of  the  leges  of 
the  populvs  and  plebs ;  a  digest  of  the  then  existing  statute 
law. 
The  conceptions  entertained  of  a  Code  in  modern  times 

*  Savigny,  Vom  Beruf,  etc,  pp.  16-19.  sire  body  of  law— did  not  arise  till  after 

Hugo,  Erie.  pp.  25-28.  the  middle  of  the  last  century.    First 

a  Anciently,  all   collections  of  laws  examples  of  such  Codes :  in  Prussia, 

(or  legal  rules)  promulged  by  the  legis-  1747;    Austria,   1753;  Russia,    1767; 

l&ture,  were  called  Codes.    The  modern  France,  1793. 
idea  of  a  Qode — a  complete  and  exeju- 
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have  generally  been  as  indistinct  as  Justinian's.64  And  this 
is  the  chief  cause  of  the  imperfections  of  all  recent  attempts 
at  codification,  and  the  cause  by  reason  of  which  the  codi- 
iiers  have  left  to  be  covered  by  judiciary  law  the  wilderness 
which  they  knew  not  how  to  deal  with. 

Judiciary  and  statute  law  often  run  into  one  another.  An 
example  of  this  is  a  declaratory  law.  A  declaratory  law,64 
though  not  a  decision  upon  a  question  of  law  in  the  course  of 
judicial  procedure  (that  is,  though  it  has  not  necessarily  any 
effect  upon  the  interests  of  determinate  parties),  has  yet  the 
operation  of  a  judicial  decision  with  respect  to  cases  in 
general.  It  is  not  the  establishment  of  a  new  law,  but  deter- 
mines the  import  of  pre-existing  law. 

If  it  introduce  a  new  rule  under  colour  of  explaining  an 
old  one,  it  is  not  in  substance  a  declaratory  law ;  and  is  then 
analogous  to  the  cases  in  which  judges  make  judicial  law, 
under  colour  of  interpreting  statute  law,  or  of  getting  by 
induction  at  prior  judge-made  law. 

If  the  declaratory  law  relate  to  an  anterior  statute,  it  is  in 
effect  a  republication  of  that  statute  in  a  more  correct  form : 
— in  a  form  which  expresses  more  precisely  the  real  or  sup- 
posed intention  with  which  the  statute  was  passed.  If  it 
relate  to  judicial  law,  it  converts  judicial  into  statute  law ; 
superseding  the  authority  of  the  decision  upon  which  the 
judicial  law  formerly  rested.  Thus  the  Pandects  of  Justinian 
may  be  considered  as  an  express  declaration  by  the  Legisla- 
tor, that  certain  writings  which  had  acquired  authority  in  the 
tribunals  should  thenceforth  be  statute  law.  [Sed  quaere, 
judicial  decisions?] 

There  is  the  same  difference  (with  regard  to  the  occasion  of 
the  declaration)  between  declaratory  laws,  that  there  is  be- 
tween  original  laws :  *.  e.  A  declaratory  law  is  either  emitted 
as  a  general  rule,  independently  of  a  particular  incident,  or 
on  occasion  of  a  particular  incident.  Laws  of  the  former  sort 
are,  declaratory  Acts,  etc.,  Edicts  of  the  Prsetor,  so  far  as  in- 
terpreting :  Laws  of  the  latter  sort,  Opinions  given  by  the 
Roman  Emperors  at  the  instance  of  particular  parties ; 
Opinions  which  Courts  of  Justice  might  be  authorised  to  give 
on  occasion  of  transactions  contemplated ;  Rescripts.65 

The  great  difference  here  (as  in  original  legislation)  is 
this ;  that  in  the  former  case  the  law  is  not  only  formally 
promulged  (which  is  an  accident)  but  is  given  in  abstract,  in 

« 

94  Bentham,  Principles,  etc  p.  328. 

*  See  p.  636,  ante.    Falck,  {  16.    Blackstone,  toL  i.  p.  86. 
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the  form  of  a  general  proposition  or  propositions  detached    Jjg*-.. 

from  any  actual  incident :  in  the  latter,  it  is  given  as  part  of  < , — - 

an  opinion  or  decision  upon  a  particular  incident ;  and  ninst 
always  be  taken  into  consideration  jointly  with  that  in- 
cident, in  order  that  we  may  form  a  correct  estimate  of  its 
import. 

The  Rescripts  of  the  Soman  Emperors,  though  issuing 
from  the  legislature,  were  not  statute  law.  They  were  either 
decisions  on  appeal  declaratory ;  or  instructions  how  to  de- 
cide, issued  to  inferior  judicatories. 

In  England  we  have  nothing  analogous  to  this :  Acts  of 
Parliament  relating  to  particular  cases  are  not  decisions  in 
the  way  of  appeal,  but  privilegia :  and  the  House  of  Lords, 
though  it  sit  as  a  Court  of  Judicature,  is  not  the  legisla- 
ture, but  only  a  branch  of  it.  [Provision  in  Statute  of 
Treasons.66] 

In  France,  perhaps  the  judicial  decisions  of  the  Conseil  du 
Boi,  which,  before  the  Revolution,  performed  the  functions  of 
the  present  Court  of  Cassation,  may  have  resembled,  in  this 
respect,  the  rescripts  of  the  Soman  Emperors.  But  whether 
such  decisions  were  given  in  the  name  of  the  King  (who  for 
a  century  or  two  before  the  Eevolution  was  substantially  the 
legislature)  I  am  not  able  to  determine.  If  not  supposed  to 
proceed  from  him  by  the  advice  of  his  Conseil,  but  to  be  the 
act  of  the  Conseil  itself,  sitting  as  a  Court  of  Cassation,  they 
were  not  analogous  to  rescripts.* 

Declaratory  laws  are  sometimes  provoked  by  a  particular 
case,  and  are  so  far  analogous  to  judicial  decisions.66  Such  are 
the  laws  made  by  the  Prussian  Law  Commission.  If  the 
judges,  whose  duty  it  is  to*  decide  according  to  the  provisions 
of  the  Prussian  Code,  differ  in  their  interpretation  of  it,  and 
cannot  unravel  the  meaning,  the  decision  of  the  last  Court  of 
Appeal  is  referred  to  the  Law  Commission,  who  have  power, 
not  to  alter  the  decision  as  respects  the  particular  case,  but 
to  amend  the  law  infuturwm,  and  what  they  promulge  is  a  law 
declaratory  of  what  shall  be  deemed  law  in  future  on  the 
occurrence  of  a  similar  case. 


[The  matter  contained  in  the  following  pages  formed  no  part  of 
the  Lectures.    It  was  found  among  loose  papers. — S.A.'] 

Where  there  is  no  rule  in  the  system  applicable  to  the  case, 

*  Blsckstone,  toL  ir.  pp.  84,  86.    See  ante,  p.  688. 
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the  judge  virtually  makes  one,  if  he  decides  at  all,  or  decided 
on  any  general  ground. 

Now  where  the  judge  makes  a  judiciary  rule,  he  may  build 
it  on  any  of  various  grounds,  or  derive  it  from  any  of  various 
sources  :  e.g.  a  custom  not  having  force  of  law,  but  obtaining 
throughout  the  community,  or  in  some  class  of  it ;  a  maxim 
of  international  law ;  his  own  views  of  what  law  ought  to  be 
(be  the  standard  which  he  assumes,  general  utility  or  any 
other). 

[All  which  I  will  shortly  explain  elsewhere.] 

But  it  often  (perhaps,  most  commonly)  happens,  that  he 
derives  the  new  rule,  by  a  consequence  built  on  analogy, 
from  a  rule  or  rules  actually  part  of  the  system.  And  it  is  to 
the  creation  of  law  thus  derived  from  pre-existing  law,  that 
the  competition  of  opposite  analogies  to  which  judicial  legis- 
lation is  liable,  is  peculiarly  if  not  exclusively,  incident. 

Law  thus  derived  from  pre-existing  law,  has  received 
various  names.  It  is  styled  by  Hale,  law  formed  by  illations 
on  anterior  law:67  by  others,  law  derived  from  pre-existing 
law,  by  consequence  or  analogy :  by  others,  jus  quod  ex 
jure  efficitur  argumentando.6*  By  others  it  is  styled  law 
built  upon  technical  grounds:  i.e.  upon  grounds  like  those 
of  the  rules  from  which  it  is  derived,  rather  than  on  con- 
siderations of  utility  which  regard  the  actual  state  of  the 
community. 

The  judge  makes,  and  applies  to  the  subjects  wanting  a 
rule,  a  rule  analogous  to  an  existing  rule  (statute  or  judi- 
ciary) which  regards  analogous  subjects.  E.g.:  The  extension 
of  a  statute  unequivocally  expressed,  to  cases  embraced  by  its 
scope,  but  omitted  by  the  lawgiver:  or  its  extension  to 
subjects  not  existing  when  it  was  made,  but  analogous  to 
subjects  embraced  by  its  provisions  or  scope.  Or,  (supposing 
that  promissory  notes  preceded  bills  of  exchange,)  the  rules 
applicable  to  the  latter  were  formed  by  consequence  and 
analogy  from  rules  regarding  the  former. 

In  every  case,  therefore,  the  new  rule  thus  derived  is 
applied  to  some  species  or  sort  of  a  given  genus  or  kind. 

But  the  rule  may  be  derived  from  a  rule  regarding  gene- 
rally the  whole  genus,  or  from  a  rule  regarding  specially 
some  of  its  species.  E.g. :  A  new  rule  regarding  contracts 
of  a  species  or  sort,  may  be  derived  from  a  rule  regarding 
contracts  generally,  or  from  a  rule  regarding  specially  some 


"  Hale,  Hist  Com.  Law,  ch.  iv.  $vbfime.       «•  Muhlenbruch,  toL  i.  lib.  i.  §  42. 
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other  species  of  contracts.    Considering  the  way  in  which      Lbct. 
law  is  gradually  built  out,  the  latter  is  the  more  ordinary  %- — , — / 


In  either  case,  the  new  rule  is  derived  from  the  pre-exist- 
ing rule  by  consequence  and  analogy,  or  rather  by  a  conse- 
quence founded  on  analogy.  For  the  new  rule  is  made  what 
it  is,  in  consequence  of  the  existence  of  a  similar  rule  applying 
to  subjects  which  are  analogous  to  (or  of  the  same  genus  with) 
the  subjects  which  itself  particularly  concerns. 

There  is,  in  every  case,  a  consequence,  an  analogy,  and  a 
difference. 

The  new  rule  is  formed  by  consequence  from  the  anterior 
rule.  The  subjects  of  the  new  rule  are  analogous  to  those  of 
the  old  one.  But,  by  reason  of  the  specific  difference  of  the 
species  or  sort  which  its  peculiar  subjects  belong  to,  the  new 
rule  is  different  from,  as  well  as  like,  the  old  one. 

However,  where  the  new  rule  is  formed  from  an  old  rule 
regarding  the  genus  generally,  the  new  rule  is  not  co-ordinate 
with  the  old  one,  but  is  included  under  it,  as  the  minor  of  a  ' 
syllogism  is  included  under  the  major.  But  where  the  new 
rule  is  derived  from  an  old  rule  specially  regarding  a  species 
or  sort,  the  new  rule  is  merely  co-ordinate  with  the  old,  and 
is  not  included  in  it  as  a  consequence. 

And  hence  probably  the  difference  between  rules  formed 
by  consequence,  and  rules  formed  by  analogy. 

[fifed  quwre.  For,  if  there  were  merely  a  consequence,  in 
the  case  of  the  generic  rule,  there  would  not  be  a  new  rule, 
but  merely  a  subsumption  of  the  new  species  under  the  old 
one.] 

Subjects  calling  for  a  rule,  may  be  like,  in  some  respects,  How  the 
to  subjects  of  anterior  rule  A;  but,  in  other  respects,  to  J?™^1" 
subjects  of  anterior  rule  B,  which  is  essentially  different  positeana- 

r.  a  logies  may 

from  A.  aSe, 

The  two  likenesses  are  competing  analogies.  One  inviting 
the  judge  to  model  the  rule  in  projection  on  A ;  and  the  other 
inviting  him  to  model  it  on  B :  One  inviting  him  to  decide 
the  case  analogously  (but  not  exactly  similarly)  to  decisions 
by  A ;  and  the  other,  etc. 

This  is  the  competition  specially  contemplated  by  Paley. —  Q.  Whether 
He  supposes  a  question  which  can  only  be  brought  within  any  J^^ot* 
fixed  rule  by  analogy  9  i.  e.  which  ought  to  be  decided  by  a  rule  f™*  fr°m 
analogous  to  a  fixed  or  existing  rule.     For,  if  the  case  were  tency  of 
brought  within  a  fisted  rule9  it  would  be  directly  subsumed  J2!e8?ting 
under  that  rule,  and  the  difficulty  would  not  exist.    He 
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x^£n    commits  the  usual  mistake  of  supposing  that  a  rule  can  be 
*— m — »  extended.     Like  the  mistake  of  supposing  that  the  judge 
extends  a  statute,  when  he  ekes  it  out  by  a  judiciary  rule. 

It  has  been  supposed  by  Sir  Samuel  Eomilly  that  the  com- 
petition of  opposite  analogies  could  not  arise,  if  the  system 
of  law  were  entirely  statute  (codified  or  not). 

Now  with  regard  to  that  competition  which  is  incident  to 
the  amplication  of  law,  it  is  manifestly  incident  to  statute  law. 
For  statutes  may  be  inconsistent  inter  ee,  or  a  single  statute 
may  be  inconsistent  with  itself.  Nor  is  direct  legislation, 
more  than  judicial,  free  from  a  competition  of  analogies. 
For  a  statute,  like  a  judiciary  rule,  is  often  derived,  by  a 
consequence  founded  on  analogy,  from  an  anterior  statute  or 
an  anterior  judiciary  rule. 

A  remarkable  example  of  this  is  furnished  by  the  legisla- 
tion of  the  Praetors,  by  whom  most  of  the  working  civil  law 
was  formed.  Now  though  they  legislated  directly  (or  by 
way  of  what  the  French  would  call  arrSts  genSraux  et  r4gle- 
mentaires),  they  legislated,  commonly,  agreeably  to  the  maxim 
which  has  guided  the  judicial  legislation  of  our  own  Chan- 
cellors, '  Manila*  seqwitur  legem : '"  that  is  to  say,  the  law 
which  they  made,  was  made  by  consequence  and  analogy  to 
the  jus  civile  or  common  law,  much  more  than  in  pursuance 
of  their  own  views  of  public  utility.  Though  this  last  was 
consulted  too,  or  their  cequitas  would  have  been  nugatory. 

Nothing,  indeed,  can  be  more  natural,  than  that  legis- 
lators, direct  or  judicial  (especially  if  they  be  narrow-minded, 
timid,  and  unskilful),  should  lean  as  much  as  they  can  on 
the  examples  set  by  their  predecessors.  The  internal  his- 
tory of  almost  every  system  of  law,  consists  mainly  in 
tracing  the  course  wherein  the  system  was  formed  by  suc- 
cessive illations. 

Sir  Samuel  Bomilly  supposes  that  the  competition  of 
opposite  analogies  is  a  means  of  surmounting  the  difficulty. 
It  is,  in  truth,  the  difficulty  to  be  surmounted.  He  falls  into 
the  mistake  of  confounding  the  competition  incident  to  the 
application,  with  the  competition  incident  to  the  creation, 
of  law.  This  arose  from  his  assuming  unconsciously  at  the 
moment  (against  what  he  had  shown  in  the  text)  that  com- 
mon or  judiciary  law,  when  virtually  made,  is  only  adminis- 
tered or  applied. 

•  Digest,  xxii.  5  (Be  Testibus),  L  14. 


Groundless  Objections  to  Judicial  Legislation.  663 

LECTUEE  XXXVIII. 

GROUNDLESS   OBJECTIONS  TO  JUDICIAL  LEGISLATION. 

Haying  touched  upon  a  few  of  the  numerous  differences     l*ct. 
which  distinguish  statute  from  judiciary  law,  I  pass  to  the  .XX^VII1 
advantages  and  disadvantages  of  judicial  or  improper  legis- 
lation, and  the  possibility  of  excluding  that  prevalent  mode 
of  legislation,  by  means  of  codes,  or  systems  of  statute  law. 

I  will  first  consider  some  groundless  objections  which  are 
made  to  judiciary  law.  I  then  will  remark  on  some  of  the 
evils  with  which  it  really  is  pregnant.  And  having  remarked 
on  those  evils,  I  will  proceed  to  the  scabrous  question  of 
codification. 

It  seems  to  be  denied  by  Bentham,  that  judiciary  law  is  Boitham'a 
properly  law :  that  is  to  say,  that  it  is  law  imperative.     He  micUry 
says  it  consists,  at  the  most,  of  gium-commands :  of  objects  ]j^J  ^V* 
not  commands,  but  merely  analogous  to  commands. 

This  objection  I  have  partly  answered  in  preceding  lectures. 
I  will,  however,  advert  to  it,  for  a  moment,  in  the  present 
place. 

It  appears  to  me  that  judiciary  law,  whether  made  by 
the  sovereign  or  by  subordinate  judges,  quadrates  with 
Bentham's  own  definition  of  a  genuine  but  tacit  command, 
as  given  in  a  note  to  his  '  Fragment  on  Government.' 
Where  it  is  perfectly  well  known  to  be  the  will  of  the  legis- 
lator that  the  principles  or  grounds  of  judicial  decisions 
should  be  observed  as  rules  of  conduct  by  the  subjects,  and 
that  they  should  be  punished  for  violating  tbem,  the  intima- 
tion of  the  legislator's  will  is  as  complete  as  in  any  other 
case.  The  ratio  decidendi  of  a  decision  may,  perhaps,  indeed 
be  that  (properly  called  not  a  law,  but  a  norma  or  model,) 
which  the  law  obliges  you  to  observe,  the  law  itself  being 
properly  the  intimation  of  the  legislator's  will.  But  this 
would  be  equally  a  reason  for  excluding  from  the  name  law, 
all  the  expository  part  of  statute  law;  for  instance,  the 
description  of  the  act  which  is  to  be  done  or  forborne,  pre- 
viously to  ordering  that  it  be  done  or  forborne. 

Another  objection  to  judicial  legislation  which  is  often  a  second 
insisted  upon,  (and  which  is  urged  by  Sir  Samuel  Bomilly,  f^wtionto 
in  the  article  already  referred  to,)  is  also  (I  think)  founded  in  {J*^"* 
mistake.    It  is  objected  to  judicial  legislation,  that  where 
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Lkct.      subordinate  judges  have  the  power  of  making  laws,  the  com- 

, munity  has  little  or  no  control  over  those  who  make  the  laws 

by  which  its  conduct  must  be  governed.  Now  this  objection, 
it  is  manifest,  is  not  an  objection  to  judiciary  law,  but  to 
law  proceeding  from  authors  (judicial  or  not)  who  are  not 
sufficiently  responsible  to  the  bulk  or  mass  of  the  community. 
It  applies  to  statute  law  made  by  the  Sovereign  directly,  in 
case  the  supreme  government  be  purely  monarchical,  or  in 
case  it  consist  of  a  number  with  interests  adverse  to  the 
majority.  It  applies  to  statute  law  made  by  subordinate 
judges,  (or  made  directly  by  any  subordinate  legislature,)  in 
case  that  subordinate  author  be  the  creature  of  a  monarch 
or  oligarchy,  or,  for  any  reason,  be  too  independent  of  the 
people.  It  applies,  (it  is  true,)  to  the  decretes  of  the  Soman 
Emperors,  acting  as  supreme  judges :  but  it  applies  to  the 
Edictal  Constitutions  of  the  same  Emperors  or  Princes, 
acting  as  sovereign  legislators. 

In  short,  the  objection  is  not  an  objection  to  judicial  legis- 
lation, but  to  any  legislation  of  any  parties  who  are  not 
sufficiently  controlled  by  positive  law,  or  by  the  law  (im- 
properly so  called)  which  general  opinion  imposes. 

As  aimed  particularly  at  English  judiciary  law,  the  objec- 
tion in  question  amounts  to  this : — that  the  judges  are  made 
by  the  King,  and  not  by  the  people  or  their  representatives ; 
and  therefore,  are  prone  to  regard  the  sinister  interests  of 
their  maker,  rather  than  the  general  interests,  or  the  in- 
terests of  the  community  at  large. 

But  the  objection  in  question,  as  aimed  particularly  at 
English  judiciary  law,  would  apply  to  statute  law,  made  by 
the  English  judges  after  the  manner  of  the  Soman  Praetors. 
It  would  apply,  at  least,  to  such  statute  law,  in  a  consider- 
able degree.     For  a  legislator  going  to  work  in  the  way  of 
judicial  legislation,  has  certainly  more  opportunities  of  cover- 
ing a  sinister  intent,  than  a  legislator  who  sets  a  rule  directly 
and  professedly.    A  statute  law  being  expressed  in  an  ab- 
stract or  general  form,  its  scope  or  purpose  is  commonly 
manifest.    In  case,  therefore,  its  purpose  be  pernicious,  its 
author  cannot  escape  from  general  censure.     But  a  law 
made  judicially  being  implicated  with  a  peculiar  case,  and 
its  purpose  not  being  expressed  in  any  determinate  shape, 
its  author  can  retract  and  disavow,  with  comparative  ease, 
•    in  case  his  intent  be  dishonest,  and  excite  attention  and 
criticism. 
It  is  a  remark  of  Kant,  that  the  expression  in,  abstract  and 
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general  terms  of  a  given  maxim  or  principle,  affords  a  proof,   T£52;ir 

(or  a  presumption,)  that  the  maxim  or  principle,  as  a  maxim r— ' 

or  principle,  is  consonant,  to  truth  and  reason.  'Der 
allgemeine  Aosdrack  einer  Maxime  zum  Beweise  dient,  sie 
sey  als  Maxime  verniinftis:.' — It  certainly  affords  a  proof, 
[ol  a  presumption),  that,  in  the  opinion  of  the  party  who  so 
expresses  the  maxim,  the  maxim  is  consonant  to  reason,  and 
may  be  laid  open  and  bare  to  the  examination  of  others. 

And,  moreover,  the  objection  in  question,  as  aimed  par- 
ticularly at  English  judiciary  law,  is  not  an  objection  to  ju- 
dicial legislation,  but  an  objection  to  the  manner  in  which 
the  judges  are  appointed.  If  their  appointment  by  the 
crown  render  them  obnoxious  to  its  influence,  and  if  their 
obnoxiousnese  to  the  influence  of  the  crown  produce  judicial 
legislation  adverse  to  the  general  interests,  let  their  appoint- 
ment be  vested  in  some  party  or  another  whose  interests  do 
not  conflict  with  those  of  the  community  at  large. 

In  the  last  result,  indeed,  the  objection  in  question,  as 
aimed  particularly  at  Englisk  judicial  law,  is  Srtually'an 
objection  to  the  constitution  or  conduct  of  the  sovereign 
legislature  of  Britain.  For  the  judicial  law  made  by  the 
English  judges  (like  the  statute  law  made  by  the  Roman 
Praetors),  has  been  formed  under  the  eyes  of  the  sovereign 
legislature,  has  been  made  with  the  acquiescence  of  the 
sovereign  legislature,  and  has  been  confirmed,  in  innumerable 
instances,  by  its  explicit  or  tacit  adoption  in  statutes  passed 
by  itself. 

In  short,  the  objection  which  I  now  am  considering,  is 
not  an  objection  to  judiciary  law.  It  is  an  objection  to 
judiciary  law  (or  to  any  law)  which  is  made  by  the  direct 
establishment,  or  by  the  express  or  tacit  authority,  of  a 
bad  sovereign  government :  of  a  government  whose  interests 
are  adverse  to  those  of  the  generality  of  its  subjects ;  or 
which  is  too  ignorant  and  incapable,  or  too  indifferent  and 
lazy,  to  conduct  or  inspect  advantageously  the  important 
business  of  legislation. 

Another  current  objection  to  judiciary  law,  is  also  bot-  a  third 
tomed,  it  appears  to  me,  upon  a  complete  misapprehension  objection  to 
of  its  nature.     It  supposes  that  judicial  legislators  legislate  |"did"7 
arbitrarily:  that  the  body  of  the  law  by  which  the  com- 
munity is  governed,  is,  therefore   varying  and  uncertain : 
and  that  the  body  of  the  law  for  the  time  being,  is,  there- 
fore, incoherent. 
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xxxvin  ^ow  *k*8  may  b6  *rue>  *°  80me  extent,  of  supreme  judicial 
%— , — '  legislation,  for  the  Sovereign  in  the  character  of  judge,  (like 
the  Sovereign  in  the  character  of  legislator,)  is  controlled 
by  nothing  but  the  opinions  or  sentiments  of  the  commu- 
nity. 

But,  even  in  respect  of  supreme  legislation,  this  objection 
(like  the  former)  is  not  peculiarly  applicable  to  judiciary  law. 
It  is  equally  applicable  to  statute  law  made  directly  by  the 
sovereign  legislature. 

To  judiciary  law  made  by  subordinate  judges  (which,  in 
almost  every  community,  forms  the  greater  portion  of  judi- 
ciary law),  the  objection  in  question  will  hardly  apply  at  all. 
For  the  cvrMtoriwm,  of  subordinate  judges  (like  that  of  the 
sovereign  legislature)  is  controlled  by  public  opinion.  It 
is  controlled,  moreover,  by  the  sovereign  legislature :  under 
whose  inspection  their  decisions  are  made :  by  whose  autho- 
rity their  decisions  may  be  reversed :  and  by  whom  their 
misconduct  may  be  punished.  Their  wbttrium  is  controlled 
particularly  by  courts  of  appeal :  by  whose  judgments  their 
decisions  may  be  reversed :  and  who  may  point  them  out  to 
general  disapprobation,  or  may  mark  them  out  as  fit  objects 
for  legal  penalties. 

And  (admitting  that  the  objection  will  apply  to  that  ju- 
diciary law  which  is  made  directly  by  subordinate  judges)  it 
also  will  apply,  with  a  few  modifications,  to  all  statute  law 
which  is  established  by  subordinate  authors. 

The  objection,  therefore,  in  question,  is  an  objection  to 
subordinate  legislation,  rather  than  to  judiciary  law. 

But,  owing  to  the  restraints  to  which  I  have  just  adverted, 
it  is  clear  that  subordinate  judges  will  rarely  legislate  arbi- 
trarily, whether  they  legislate  directly  (in  the  manner  of  the 
Preetors  by  their  Edicts)  or  legislate  indirectly  (in  the  man- 
ner of  our  own  Courts).  Where  subordinate  judges  sub- 
vert existing  law,  they  commonly  are  doing  that  which  the 
opinion  of  the  community  requires ;  to  which  the  sovereign 
legislature  expressly  or  tacitly  consents ;  and  which  the  so- 
vereign legislature  would  do  directly,  if  it  cared  sufficiently 
for  the  general  interests,  or  were  competent  to  the  business 
of  legislation. 

Before  I  quit  the  topic  which  I  am  immediately  consider- 
ing, I  will  advert  to  another  cause  which  controls  the  arbi- 
trium  of  judges,  and  makes  the  rules  which  they  establish 
by  their  decisions  (or  the  rules  which  they  establish  by 
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direct  legislation)  consonant  with  existing  law.  and  conso-      Liter. 

XXXVIII 

nant  with  one  another.  > 

The  cause  in  question  is  the  influence  of  private  lawyers, 
with  the  authority  which  is  naturally  acquired  by  their  pro- 
fessional opinions  and  practices.  The  supervision  and  cen- 
sure of  the  bar,  and  of  other  practitioners  of  the  law,  prevent 
deviations  from  existing  law,  unless  they  be  consonant  to  the 
interests  of  the  community,  or,  at  least,  to  the  interests  of 
the  craft.  And  though  the  interests  of  the  craft  are  not  un- 
frequently  opposed  to  the  interests  of  the  community,  the 
two  sets  of  interests  do,  in  the  main,  chime. 

The  judiciary  law  made  by  the  tribunals,  is,  in  effect,  the 
joint  product  of  the  legal  profession,  or  rather  of  the  most 
experienced  and  most  skilful  part  of  it :  the  joint  product  of 
the  tribunals  themselves,  and  of  the  private  lawyers  who  by 
their  cunning  in  the  law  have  gotten  the  ear  of  the  judicial 
legislators.  In  the  somewhat  disrespectful  language  of  Mr. 
Bentham,  it  is  not  the  product  of  Judge  only,  but  it  is  the 
joint  product  of  Judge  and  Co.  So  great  is  the  influence  of 
the  general  opinion  of  the  profession,  that  it  frequently 
forces  upon  the  Courts  the  adoption  of  a  rule  of  law,  by  a 
sort  of  moral  necessity.  When  the  illations  or  antici- 
pations of  lawyers  as  to  what  the  Courts  would  probably 
decide  if  the  case  came  before  them,  has  been  often  acted 
upon,  so  many  interests  are  adjusted  to  it,  that  the  Courts 
are  compelled  to  make  it  law.  What  a  howl  would  be  set 
up  (and  not  unjustly)  if  the  Courts  were  to  disregard  the 
established  practice  of  conveyancers ;  although,  until  sanc- 
tioned by  judicial  decisions,  it  is  not  strictly  law.  Being 
constantly  acted  upon,  and  engaging  a  vast  variety  of  inci- 
dents in  its  favour,  it  performs  the  functions  of  a  law,  and 
will  probably  become  law  as  the  particular  cases  arise. 

The  way  in  which  law  is  made  by  private  lawyers,  is  well 
described  in  the  Digests,  by  an  excerpt  from  Pvmpomus. 
'  Constare  non  potest  jus,  nisi  sit  aliquis  jurisperitus,  per 
quem  possit  quotidie  in  melius  product.9  This  is  almost 
inevitably  the  growth  of  law.  The  laity  (or  non-lawyer  part 
of  the  community)  are  competent  to  conceive  the  more 
general  rules :  but  none  but  lawyers  (or  those  whose  minds 
are  constantly  occupied  with  the  rules)  can  produce  (or 
evolve)  those  numerous  consequences  which  the  rules  imply, 
or  can  give  to  the  rules  themselves  the  requisite  precision. 

Herr  von  Savigny  describes  modern  law  as  composed  of 
two  elements,  the  one  element  being  a  part  of  the  national 


668  Law :  Sources  and  Modes. 

xxxviii  ^  itself,  ftn<*  the  other  element  being  the  product  of  the 
v^— , — *  lawyers'  craft.     The  first  he  names  the  political,  and  the 
last  the  technical  element. 

Independently  of  the  checks  which  I  have  just  mentioned, 
judges  are  naturally  determined  to  abide  by  old  rales,  or  to 
form  new  ones,  by  consequence  from,  or  analogy  to,  the  old. 

(v.  v.)  They  are  naturally  determined  by  two  causes. 

1.  A  regard  for  the  interests  and  expectations  which  have 
grown  up  under  established  rules :  or  under  consequences 
and  analogies  deducible  from  them. 

2.  A  perception  of  consequence  and  analogy :  which  de- 
termines the  understanding,  independently  of  any  other  con- 
sideration. 


The  truth  is,  that  too  great  a  respect  for  established  rules, 
and  too  great  a  regard  for  consequence  and  analogy,  has 
generally  been  shown  by  the  authors  of  judiciary  law. 
Where  the  introduction  of  a  new  rule  would  interfere  with 
interests  and  expectations  which  have  grown  out  of  esta- 
blished ones,  it  is  clearly  incumbent  on  the  Judge  stare 
decisis ;  since  it  is  not  in  his  power  to  indemnify  the  injured 
parties.  But  it  is  much  to  be  regretted  that  Judges  of  ca- 
pacity, experience  and  weight,  have  not  seized  every  op- 
portunity of  introducing  a  new  rule,  (a  rule  beneficial  for 
the  future,)  wherever  its  introduction  would  have  no  such 
effect.  This  is  the  reproach  I  should  be  inclined  to  make 
against  Lord  Eldon. 

A  striking  example  of  this  backwardness  of  Judges  to 
innovate,  is  to  be  found  in  the  origin  of  the  distinction 
between  law  and  equity ;  which  arose  because  the  Judges  of 
the  Common  Law  Courts  would  not  do  what  they  ought  to 
have  done,  namely  to  model  their  rules  of  law  and  of  proce- 
dure to  the  growing  exigencies  of  society,  instead  of  stupidly 
and  sulkily  adhering  to  the  old  and  barbarous  usages.  Equity, 
when  it  arose,  has  remained  equally  barbarous  from  the 
same  cause :  the  rule  ceqmtas  sequitur  legem  has  been  too 
much  regarded;  a  rule  which,  if  followed  literally,  would 
leave  nothing  for  the  Courts  of  Equity  to  perform. 

Owing  to  the  causes  to  which  I  now  have  adverted,  and 
to  others  which  I  pass  in  silence,  there  is  more  of  stability 
and  coherency  in  judiciary  law,  than  might,  at  the  first 
blush,  be  imagined. 
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And  here  I  must  stop  for  the  present.  In  my  next  Lecture,      Liter. 

XXXVIII 

I  will  remark  on  some  of  the  evils  with  which  judiciary  law  n— — , <• 

is  really  pregnant :  and  I  will  also  advert  (as  fully  as  my 
limits  will  allow)  to  the  question  of  codification. 

These  two  topics,  with  a  few  others  on  which  I  must  touch, 
will  fill  a  long  discourse.  With  that  discourse,  I  shall  close 
my  disquisitions  on  the  sources  of  law,  and  on  the  modes  in 
which  it  begins  and  ends. 


LECTUKE  XXXIX. 


DISADVANTAGES  OF  JUDICIAL  LEGISLATION. — THE  QUESTION  OF 

CODIFICATION   DISCUSSED. 

In  my  last  evening's  discourse,  I  called  your  attention  to  a      Lbct. 
few  of  the  numerous  differences  which  distinguish  statute  ,*™* 
law  (or  law  made  by  direct,  or  proper  legislation)  from 
judiciary  law  (or  law  made  by  judicial,  or  improper  legis- 
lation). 

Having  stated  (or  suggested)  a  few  of  those  numerous 
differences,  I  passed  to  the  advantages  and  disadvantages  of 
judicial  or  improper  legislation,  and  to  the  possibility  of  ex- 
cluding that  prevalent  mode  of  legislation,  by  means  of  com- 
plete codes,  or  complete  systems  of  statute  law. 

Adverting  to  the  last-mentioned  subject,  I  purposed  con- 
sidering the  following  topics  in  the  following  order :  First, 
certain  groundless  objections  which  have  been  made  to  judi- 
ciary law ;  secondly,  certain  of  the  evils,  which,  in  my  opinion, 
judiciary  law  really  produces ;  thirdly,  the  possibility  of  ex- 
cluding judicial  legislation,  by  means  of  complete  codes,  or 
complete  bodies  of  statute  law. 

In  pursuance  of  that  purpose,  I  examined  certain  objec- 
tions to  judiciary  law,  which,  in  my  opinion,  are  founded 
in  misapprehension.  In  pursuance  of  the  same  purpose,  I 
now  shall  state  or  suggest  a  few  of  the  numerous  evils  which 
judiciary  law  really  produces:  And,  having  stated  or  sug- 
gested a  few  of  those  numerous  evils,  I  shall  give  to  the 
question  of  codification  that  brief  and  insufficient  notice 
which  is  all  that  my  time  and  limits  will  allow  me  to  bestow 
upon  it. 

vol.  n.  it 
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Lect.         Before  I  proceed  with  the  subject  of  judiciary  law  I  must 
*_ — , — '  make  a  few  remarks  upon  the  term. 

Note  on  Perhaps  I  ought  to  have  called  it  'judicial  law.9     The 

'judidary    eP^e*  '  judicial '  has  been  applied  by  Sir  Samuel  Romilly 

law/ <  code,'  and  other  eminent  men,  to  improper  or  indirect  legislation. 

And  judges  who  legislate  as  properly  judging,  are  styled  by 

the  same  eminent  persons  'judicial  legislators.' 

I  find,  however,  on  looking  into  Bentham,  that  he  styles 
the  law  which  is  made  by  judges,  as  properly  and  directly 
exercising  their  judicial  junctions,  '  judiciary  law.'  And,  in 
the  language  of  French  lawyers,  the  judicial  decisions  of 
judges  are  opposed  by  the  name  of  '  arrets  judiciaires9  to 
their  '  arrets  generaux  et  rSglementaires ;'  that  is  to  say,«to 
their  statute  laws.  The  difficulty  of  finding  a  term  at  once 
significant  and  unambiguous  is  extreme. 

The  numerous  ambiguities  of '  unwritten,'  I  have  explained 
in  preceding  Lectures. 

At  the  end  of  this  evening's  discourse,  or  at  the  beginning 
of  my  next  Lecture,  I  shall  shew  that  the  term  ( common  law' 
will  not  answer  the  purpose.  I  will  merely  remark  at  pre- 
sent, that,  as  opposed  to '  statute  law,' '  common  law'  excludes 
statute  law,  but  does  not  of  necessity  comprise  the  whole  of 
judiciary  law.  As  opposed,  therefore,  to  statute  law,  '  com- 
mon law '  is  inadequate.  And  as  opposed  to  the  law  (styled 
*  equity ')  which  is  administered  by  the  extraordinary  tri- 
bunals styled ( courts  of  equity,'  *  common  law '  is  not  synonym- 
ous with  'judiciary  law.'  As  opposed  to  '  equity,'  it  only  in- 
cludes the  judiciary  law  which  is  administered  by  the  Courts 
styled  '  Courts  of  Common  Law ;'  and  it  comprises,  more- 
over, the  statute  law  administered  by  the  same  tribunals. 

'  Judge-made  law '  (as  it  has  been  applied)  is  also  insuffi- 
cient. As  it  has  been  applied,  it  means  any  law  made  by  sub- 
ordinate judges,  or  judiciary  law  made  by  subordinate  judges. 
As  meaning  the  first,  it  includes  statute  law  as  well  as  judi- 
ciary law.  As  meaning  the  second,  it  excludes  the  judiciary 
law  which  is  established  directly  by  the  judicial  decisions  of 
sovereign  or  supreme  judges. 

We  want  a  term  for  the  following  object:  namely,  law 
made  judicially  (or  made  through  particular  decisions  on  par- 
ticular cases)  by  sovereign  or  subordinate  judges.  And  I 
think  that  the  term  'judicial  law,'  or  the  term  'judiciary 
law,'  is  the  only  term  which  will  denote  the  object  adequately 
and  unambiguously. 
There  is  the  same  difficulty  about  the  word  '  Code.'    This 
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word  is  frequently  taken  for  a  collection,  not  of  the  entire  law  lect. 
of  a  country,  but  only  of  portions  of  it :  such  is  Justinian's  >-  , 
'  Codex '  or  Code :  it  is  not  a  complete  code  of  law,  but  a 
compilation  of  the  constitutions  of  the  Emperors.  Justinian's 
Code,  in  the  sense  of  a  complete  and  exclusive  body  of  law 
intended  to  comprise  all  the  law  thereafter  to  obtain  in  the 
Roman  Empire,  consisted  of  the  Code,  the  Pandects,  and 
likewise  the  Institutes,  wherever  that  expository  treatise  had 
the  force  of  law,  as  being  necessary  for  the  understanding  of 
the  Code  and  Pandects. 

There  is  the  same  ambiguity  in  the  German  word  Ge%etz- 
buch.  Oesetz  is  translated  statutum  or  lex;  and  Gesetzbuch 
according  to  this  analogy  should  mean  any  collection  of 
statute  law;  which  it  accordingly  does:  but  it  also  occa- 
sionally denotes  a  complete  Code.  We  want  a  term  to  denote 
a  complete  body  of  statute  law,  being  or  intended  to  be  the 
only  positive  law  obtaining  in  the  community.  To  express 
this,  there  is  no  term  which  is  wholly  unambiguous.  The 
word  *  Code '  is  that  which,  with  these  explanations,  I  shall 
find  it  most  convenient  to  use. 

Having  made  these  remarks  upon  terms,  I  proceed  to  state  Tenable 
or  suggest  a  few  of  the  numerous  evils  which,  in  my  opinion,  Jj ^SSJay 
judiciary  law  really  produces.  i»w. 

First :  As  I  shewed  in  my  last  Lecture,  a  judiciary  law  (or  First 
a  rule  of  judiciary  law)  exists  nowhere  in  fixed  or  determinate  Ejection  to 
expressions.  It  lies  w  concrete :  Or  it  is  implicated  with  the  judiciary 
peculiarities  of  the  particular  case  or  cases  by  the  decision  or 
decisions  whereon  the  law  or  rule  was  established.  Before 
we  can  arrive  at  the  rule,  we  must  abstract  the  ratio  decidendi 
(which  really  constitutes  the  rule)  from  all  that  is  peculiar  to 
the  case  through  which  the  rule  was  introduced,  or  to  the 
resolution  of  which  the  rule  was  originally  applied.  And  in 
trying  to  arrive  at  the  rule  by  this  process  of  abstraction  and 
induction,  we  must  not  confine  our  attention  to  the  general 
positions  or  expressions  which  the  judicial  legislator  actually 
employed.  We  must  look  at  the  whole  case  which  it  was  his 
business  to  decide,  and  to  the  whole  of  the  discourse  by  which 
he  signified  his  decision.  And  from  the  whole  of  his  dis- 
course, combined  with  the  whole  of  the  case,  we  must  extract 
that  ratio  decidendi,  or  that  general  principle  or  ground, 
which  truly  constitutes  the  law  that  the  particular  decision 
established. 

L  2 
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Lect. 
XXXIX 


A  second 
tenable 
objection  to 
judiciary 
law. 


Bat  the  process  of  abstraction  and  induction  to  which  I 
now  have  alluded,  (and  which  I  analysed  at  length  in  my  last 
Lecture,)  is  not  uncommonly  a  delicate  and  difficult  process : 
its  difficulty  being  proportioned  to  the  number  and  the  intri- 
cacy of  the  cases  from  which  the  rule  that  is  sought  must  be 
abstracted  and  induced.  Consequently,  a  rule  of  judiciary 
law  is  less  accessible  and  knowable  than  a  statute  law :  pro- 
vided (that  is  to  say)  that  the  statute  law  with  which  the  rule 
is  compared,  be  not  only  expressed  in  abstract  and  brief  ex- 
pressions, but  also  in  such  expressions  as  are  apt  and  unam- 
biguous as  may  be.  For  (as  I  shall  shew  immediately)  the 
very  indeterminateness  of  its  form  (or  the  very  indeterminate- 
ness  of  the  signs  by  which  it  is  signified  or  indicated)  renders 
a  judiciary  law  less  uncertain  in  effect  than  a  statute  law 
unaptly  and  dubiously  worded.  But,  assuming  that  a  statute 
law  is  aptly  and  unambiguously  worded,  (or  as  aptly  and 
unambiguously  worded  as  the  subject  and  language  will  per- 
mit,) it  is  more  accessible  and  knowable  than  a  rule  of 
judiciary  law  which  must  be  obtained  through  the  process  to 
which  I  have  adverted  above. 

And  it  must  be  recollected,  that  whether  it  be  performed 
by  judges  applying  the  rule  to  subsequent  cases,  or  by  private 
persons  in  the  course  of  extra-judicial  business,  this  delicate 
and  difficult  process  is  commonly  performed  in  haste.  Inso- 
much that  judges  in  the  exercise  of  their  judicial  functions, 
and  private  persons  in  their  extra-judicial  transactions,  must 
often  mistake  the  import  of  the  rule  which  they  are  trying  to 
ascertain  and  apply. 

And  this  naturally  conducts  me  to  a  second  objection: 
namely,  that  judiciary  law  (generally  speaking)  is  not  only 
applied  in  haste,  but  is  also  made  in  haste.  It  is  made 
(generally  speaking)  in  the  huny  of  judicial  business,  and 
not  with  the  mature  deliberation  which  legislation  requires, 
and  with  which  statute  law  is  or  might  be  constructed* 

This  objection  does  not  apply  to  all  judiciary  law ;  for  when 
made  on  appeal,  after  solemn  argument  and  deliberation,  it 
may  be  made  with  as  much  care  and  foresight,  perhaps,  as 
any  statute  law.  This  was  the  case  with  many  of  the  de- 
cretes  of  the  Roman  Emperors,  as  the  supreme  judicatory 
of  the  empire,  which  were  drawn  up  by  the  Prcefectus  pros- 
toriiy  commonly  the  most  eminent  lawyer  in  the  empire, 
or  by  the  eminent  jurisconsults  whom  he  consulted.  The 
same  may  be  the  case  with  the  law  made  by  the  Prussian 
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Law-Commission  (if  this  can  be  regarded  as  a  court  of      *££F- 
appeal).70  * , — ' 

I  would  not,  therefore,  affirm  of  all  judiciary  law,  that  it 
is  made  with  less  deliberation  than  statute  law ;  but  (speak- 
ing generally)  it  is  made  in  the  course  of  business,  and 
therefore  is  not  constructed  with  the  requisite  forethought. 
The  position  in  which  judges  are  placed  gives  them  ample 
opportunities  for  marking  the  defects  of  the  law,  and  often 
enables  them  to  offer  to  the  legislator  invaluable  suggestions; 
but  it  does  not,  I  conceive,  render  them  the  best  of  legis- 
lators, nor  does  it  fit  them  pre-eminently  for  actual  legis- 
lation :  I  mean,  as  engaged  in  their  judicial  function ;  for 
out  of  it  they  are  of  course  the  very  best  legislators  possible, 
if  they  are  enlightened  as  well  as  experienced  lawyers. 

Thirdly :  In  relation  to  the  decided  case  by  which  the  rule  A  third 
is  introduced,  a  rule  of  judiciary  law  is  always   (strictly  objection  u* 
Bpeaking)  an  ex  post  facto  law.     And  in  relation  to  the  case  ^0*7 
to  which  it  is  first  applied,  it  has  commonly  (though  not 
universally)  the  effect  of  a  law  of  the  kind. — I  think  that  the 
objection  on  which  I  now  am  insisting,  must  be  taken  with 
the  slight  limitation  which  I  have  just  suggested,  and  which 
I  wfll  briefly  explain. 

As  I  observed  in  my  last  Lecture,  the  decisions  of  the 
Courts  are  often  anticipated  by  private  practitioners.  And 
the  law  thus  anticipated,  though  not  strictly  law,  performs 
the  functions  of  actual  law,  and  generally  becomes  such  ulti- 
mately. Now  where  a  rule  of  judiciary  law  has  been  thus 
anticipated,  it  may  not  have  the  effect  of  an  ex  post  facto 
W  with  reference  to  the  case  by  which  it  is  introduced. 
For  though  the  parties  to  the  case  have  not  been  forewarned 
V  the  legislature,  they  may  have  been  forewarned  by  the 
opinion  or  practice  of  those  whose  opinions  and  practices 
the  tribunals  commonly  follow.  They  could  not  have  guided 
their  conduct  by  the  actual  law,  but  they  might  have  guided 
their  conduct  by  what  it  probably  would  be. 

The  same  observation  applies  wherever  the  parties  can 
uuer,  by  probable  argumentation,  the  decision  which  the 
tribunals  will  come  to.  In  every  such  case  the  law  is  strictly 
05  V°*t  facto,  and  the  parties  cannot  therefore  obey  the  law, 
hut  they  nevertheless  have  an  inkling  of  the  rule  by  which 
their  case  will  probably  be  decided. 

"  And  with  the  law  made  by  the  the  Privy  Council  according  to  the  pre- 
tauioxifl  of  the  Judicial  Committee  of    sent  practice.    See  note,  p.  54$. — R.  C. 
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Lkct.  I  suggest  the  limitation,  being  unwilling  to  exaggerate. 

« , — '  The  limitation,  however,  is  so  insignificant,  that  (speak- 
ing generally)  a  rule  of  judiciary  law,  with  reference  to  the 
case  to  which  it  is  first  applied,  is  not  only  strictly  an  ex  post 
facto  law,  but  has  all  the  mischievous  consequences  of  ex  post 
facto  legislation. 
A  fourth  Fourthly :  For  the  reasons  which  I  assigned  in  my  last 

objection  to  Lecture,  and  for  others  which  I  passed  in  silence,  there  is 
iawCiaiy  more  of  stability  and  coherency  in  judiciary  law,  than  might, 
at  the  first  blush,  be  imagined.  But  though  it  be  never  so 
stable  and  never  so  coherent,  every  system  of  judiciary  law 
has  all  the  evils  of  a  system  which  is  really  vague  and  incon- 
sistent. This  arises  mainly  from  two  causes :  the  enormous 
bulk  of  the  documents  in  which  the  law  must  be  sought, 
and  the  difficulty  of  extracting  the  law  (supposing  the  de- 
cisions known)  from  the  particular  decided  cases  in  which  it 
lies  imbedded. 

By  consequence,  a  system  of  judiciary  law  (as  every 
candid  man  will  readily  admit)  is  nearly  unknown  to  the 
bulk  of  the  community,  although  they  are  bound  to  adjust 
their  conduct  to  the  rules  or  principles  of  which  it  consists. 
Nay,  it  is  known  imperfectly  to  the  mass  of  lawyers,  and  even 
to  the  most  experienced  of  the  legal  profession.  A  man  of 
Lord  Eldon's  legal  learning,  and  of  Lord  Eldon's  acuteness 
and  comprehension,  may  know  where  to  find  the  documents 
in  which  the  law  is  preserved,  and  may  be  able  to  extract 
from  the  documents  the  rule  for  which  he  is  seeking.  To 
a  man,  therefore,  of  Lord  Eldon's  learning,  and  of  Lord 
Eldon's  acuteness,  the  law  might  really  serve  as  a  guide  of 
conduct.  But  by  the  great  body  of  the  legal  profession, 
(when  engaged  in  advising  those  who  resort  to  them  for 
counsel),  the  law  (generally  speaking)  is  divined  rather  than 
ascertained:  And  whoever  has  seen  opinions  even  of  cele- 
brated lawyers,  must  know  that  they  are  often  worded  with 
a  discreet  and  studied  ambiguity,  which,  whilst  it  saves  the 
credit  of  the  uncertain  and  perplexed  adviser,  thickens  the 
doubts  of  the  party  who  is  seeking  instruction  and  guidance. 
And  as  to  the  bulk  of  the  community— the  simple-minded 
laity  (to  whom,  by  reason  of  their  simplicity,  the  law  is  so 
benign) — they  might  as  well  be  subject  to  the  mere  arbitrium 
of  the  tribunals,  as  to  a  system  of  law  made  by  judicial 
decisions.  A  few  of  its  rules  or  principles  are  extremely 
simple,  and  are  also  exemplified  practically  in  the  ordinary 
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course  of  affairs :    Such,  for  example,  are  the  rules  which      Lbct. 

XXXIX 

relate  to  certain  crimes,  and  to  contracts  of  frequent  oc- , — ' 

currence.  And  of  these  rules  or  principles,  the  bulk  of  the 
community  have  some  notion.  But  those  portions  of  the 
law  which  are  somewhat  complex,  and  are  not  daily  and 
hourly  exemplified  in  practice,  are  by  the  mass  of  the  com- 
munity utterly  unknown,  and  are  by  the  mass  of  the  com- 
munity utterly  unknowable.  Of  those,  for  example,  who 
many,  or  of  those  who  purchase  land,  not  one  in  a  hundred 
(I  will  venture  to  affirm)  has  a  distinct  notion  of  the  conse- 
quences which  the  law  annexes  to  the  transaction. 

Consequently,  Although  judiciary  law  be  really  certain 
and  coherent,  it  has  all  the  mischievous  effect  (in  regard  to 
the  bulk  of  the  community)  of  ex  post  facto  legislation. 
Unable  to  obtain  professional  advice,  or  unable  to  obtain 
advice  which  is  sound  and  safe,  men  enter  into  transactions 
of  which  they  know  not  the  consequences,  and  then  (to  their 
surprise  and  dismay)  find  themselves  saddled  with  duties 
which  they  never  contemplated. 

The  ordinary  course  is  this:  A  man  enters  into  some  trans- 
action (say,  for  example,  a  contract)  either  without  advice, 
or  with  the  advice  of  an  incompetent  attorney. 

By  consequence,  he  gets  into  a  scrape. 

Finding  himself  in  a  scrape,  he  submits  a  case,  through 
his  attorney,  to  counsel. 

And,  for  the  fee  to  attorney  and  counsel,  he  has  the  ex- 
quisite satisfaction  of  learning  with  certainty  that  the  mis- 
chief is  irremediable. 

I  am  far  from  thinking,  that  the  law  ever  can  be  so  con- 
densed and  simplified,  that  any  considerable  portion  of  the 
community  may  know  the  whole  or  much  of  it. 

But  I  think  that  it  may  be  so  condensed  and  simplified 
that  lawyers  may  know  it :  And  that,  at  a  moderate  expense, 
the  rest  of  the  community  may  learn  from  lawyers  before- 
hand the  legal  effect  of  transactions  in  which  they  are  about 
to  engage. 

This  expectation  appears  to  me  not  to  be  romantic  or  ex- 
travagant, and  my  view  of  the  possibility  of  simplifying  the 
law  extends  so  far :  anything  further  certainly  appears  to  me 
to  be  visionary.  It  would,  indeed,  as  I  shall  shew  in  treating 
of  the  rationale  of  the  distinction  between  the  law  of  things 
and  the  law  of  persons,  be  practicable  to  break  down  the  law 
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Lkct.  into  commodious  parts,  such  that  each  class  of  persons  might 
know  something  of  that  part  of  the  law  which  peculiarly 
regards  themselves.  And  the  legislator  might  also  construct 
technical  formulae  for  different  legal  transactions,  with 
proper  instructions  in  the  margin,  which  would  enable  per* 
sons  to  engage  in  such  transactions  with  much  greater 
safety  than  at  present. 

v.  v.  Mischief  done  to  the  cause  of  codification,  by  over- 
stating the  degree  of  simplicity  which  can  be  given  to  the  law. 

Inconsistency  of  Bentham  and  others  in  this  respect. 
When  speaking  of  law  in  general,  they  insist  on  the  simplicity 
and  brevity  which  may  be  given  to  the  system :  When 
descending  to  its  particular  parts,  they  insist  on  its  com- 
plexity. 

The  evil  upon  which  I  am  insisting,  is  certainly  not  pecu- 
liar to  judiciary  law.     Statute  law  badly  expressed,  and 
made  bit  by  bit,  may  be  just  as  bulky  and  just  as  inacces- 
sible as  law  of  the  opposite  kind.    But  there  is  this  essen- 
tial difference  between  the  kinds  of  law.    The  evil  is  inhe- 
rent in  judiciary  law,  although  it  be  as  well  constructed  as 
judiciary  law  can  be.     But  statute  law  (though  it  often  is 
bulky  and  obscure)  may  he  compact  and  perspicuous,  if  con- 
structed with  care  and  skill.     There  is  in  this  respect  an 
essential  difference  between  statute  and  judiciary  law. 
An  evil  not      An  objection  is  sometimes  made  to  judiciary  law,  which  is 
judkUry"1   founded  on  an  accident  rather  than  inherent  in  its  nature : 
Uw.  that  it  is  not  attested  by  authoritative  documents,  but  resides 

in  the  memory  of  the  judges,  or  is  attested  by  the  disputable 
records  of  private  reporters.  This,  however,  is  the  effect  of 
the  legislators'  negligence.  It  is  clear  that  there  might  be 
authorised  reporters,  and  that  their  reports  might  be  made 
official  evidence.  The  decisions  of  our  courts,  as  recorded  in 
the  year  books,  were  formerly  official  and  authoritative  evi- 
dence. And  it  was  proposed  by  Lord  Bacon  to  James  the 
First,  that  this  ancient  practice  should  be  renewed.71  On  the 
other  hand,  statute  law  itself  is  not  necessarily  written,  any 
more  than  that  it  is  necessarily  promulged. 

In  some  of  the  smaller  States  of  Germany,  the  decisions  of 
the  Courts  are  not  recorded  and  promulged,  even  by  private 
reporters,  in  consequence  of  the  smallness  of  the  State,  and 

"  8m  <mfe,  p.  545. 
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the  small  quantity  of  business,  which  is  not  sufficient  to  pay      Lect. 


a  reporter.  In  these  States  the  law  must  be  utterly  un-  v 
known !  There  is  scarcely  anything  which  can  properly  be 
called  law.  It  precariously  resides  in  the  memory  of  the 
judge  or  of  the  officials  of  the  Court.  According  to  Thibaut,78 
there  is  not  one  lawyer  in  those  States  who  has  any  idea 
what  the  law  is,  or  possesses  any  considerable  portion  of  the 
documents  from  which  it  is  to  be  gathered.  There  is  an  ap- 
proximation to  this  in  certain  cases  in  our  own  country  :  in 
local  Courts,  for  instance,  such  as  that  of  the  Duchy  of  Lan- 
caster. The  peculiar  law  administered  by  these  Courts  dwells 
entirely  in  the  memory  of  the  registrar ;  that  is,  it  exists 
somewhere,  but  is  entirely  what  he  chooses  to  make  it  in  the 
particular  case.  And  every  one  who  frequents  our  Courts 
must  have  seen  that  occasionally,  when  the  judge  is  at  a 
standstill,  he  stoops  down  and  whispers  to  the  registrar  of 
the  Court,  in  whose  Bewusstseyn,  or  consciousness,  that  por- 
tion of  the  law  of  the  Court  does  really  reside. 

Fifthly :  I  am  not  aware  that  there  is  any  test  by  which  A  fifth 
the  validity  of  a  rule  made  judicially  can  be  ascertained.  objection  to 

Is  it  the  nwmber  of  decisions  in  which  a  rule  has  been  fol-  J*udiciax7 

l&w 

lowed,  that  makes  it  law  binding  on  future  judges  P  Or  is 
it  the  degantia  of  the  rule  (to  borrow  the  language  of  the 
Soman  lawyers),  or  its  consistency  and  harmony  with  the 
bulk  of  the  legal  system?  Or  is  it  the  reputation  of  the 
judge  or  judges  by  whom  the  case  or  cases  introducing  the 
rule  were  decided  ? 

In  the  Boman  law,  the  operation  of  judicial  decisions,  in 
the  way  of  establishing  law,  is  styled  (as  I  have  stated  before) 
'auctoritas  rerum  perpetuo  similiter  judicatarum.'  And, 
looking  at  the  form  of  the  expression,  we  might  infer  that  a 
rule  is  not  binding,  unless  it  has  been  applied  to  the  deci- 
sion of  mcvny  resembling  cases,  or,  at  least,  of  more  cases 
than  one.  But,  this  notwithstanding,  there  are  many  rules 
of  law  in  the  Boman  system  which  rest  on  a  single  decision 
of  a  single  tribunal.73 

In  fine,  we  can  never  be  absolutely  certain  (so  far  as  I 
know)  that  any  judiciary  rule  is  good  or  valid  law,  and  will 
certainly  be  followed  by  future  judges  in  cases  resembling 
the  cases  by  which  it  has  been  introduced. 

**  '  Ueber  die  Nothwendjgkeit  eines    rately,  Heidelberg,  4th  edit).    This  is 
allgemeinen    biugerlichen    Kechts    fur    the  book  to  which  Savigny's  'VomBeruf, 
Dentschland '    (in    the    '  Civilistische    etc/  was  an  answer. 
Abliandlnngen,'  and  also  printed  sepa-  •     n  Falck,  1 10,  note  (12). 
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Lect.  Here  then  is  a  cause  of  uncertainty  which  seems  to  be 

of  the  essence  of  judiciary  law.     For  I  am  not  aware  of  any 
contrivance  by  which  the  inconvenience  could  be  obviated. 

It  is  manifestly  not  of  the  essence  of  statute  law.  For 
assuming  that  statute  law  is  well  constructed,  and  is  also 
approved  of  by  the  bulk  of  the  community,  it  is  absolutely 
certain  until  it  is  repealed. 

If,  indeed,  it  be  obscure,  or  if  it  be  generally  disliked,  it 
is  not  more  certain  than  judiciary  law.  If  it  be  obscure,  it 
is  not  knowable.  And  if  it  be  generally  disliked,  although 
it  be  perfectly  perspicuous,  it  probably  will  be  abrogated  by 
the  tribunals  at  the  instance  of  public  opinion.  A  curious 
case  of  this  has  been  mentioned  to  me  by  Colonel  Murat,74 
son  of  the  late  King  of  Naples,  who,  curiously  enough,  has 
practised  as  an  English  barrister  in  the  Floridas,  and  seems 
to  have  a  very  pretty  knowledge  of  English  law.  He  says 
that  the  Acts  of  the  American  State  legislatures,  or  at  least 
the  Acts  of  the  legislatures  of  those  States  in  which  he  has 
resided,  are  habitually  overruled  by  the  judges  and  the  bar. 
At  the  beginning  of  every  term  they  meet  and  settle  what  of 
the  Acts  of  the  preceding  session  of  the  legislature  they 
will  abide  by ;  and  such  is  the  general  conviction  of  the 
incapacity  of  the  State  legislature,  and  of  the  comparative 
capacity  and  the  experience  of  the  judges  and  the  bar,  that 
the  public  habitually  acquiesce  in  this  proceeding.  Ac- 
cordingly, if  a  law,  which  the  profession  have  agreed  not  to 
obey,  is  cited  in  judicial  proceedings,  it  is  absolutely  rejected 
and  put  down  by  the  lawyers  sans  cSrSmonie.  In  such  a  case 
as  this  it  is  evident  that  the  statute  law  is  not  certainly 
law,  unless  it  chime  in  with  the  opinion  of  the  judges  and  of 
the  bar. 

I  have  used  the  word  induction  to  denote  the  process  of 
collecting  a  rule  of  judiciary  law  from  a  case  or  cases.  It 
has  been  suggested  to  me  that  the  word  induction  will  hardly 
do  when  the  rule  is  abstracted  from  a  single  case ;  but  I  con- 

"  It  may  not  be  impertinent  to  say,  It  was  strange  to  hear  the  technical  Ian- 
that  the  '  Murat •  here  alluded  to  is  gaage  of  English  law  familiarly  need  by 
Achille  Murat,  the  eldest  son  of  the  a  man  whose  features  reminded  one  at 
somewhile  King  of  Naples.  After  the  every  moment  of  his  origin,  and  of 
fall  of  Bonaparte  he  settled  in  America,  the  widely  different  destiny  which  had 
where  he  married  a  grandniece  of  seemed  to  await  him.  M.  Murat  after- 
Washington  and  became  a  practising  wards  wrote  a  book  in  which  the  insti- 
advocate  at  the  American  bar.  In  1831  tution  of  slavery  was  represented  as 
he  and  hie  wife  resided  for  some  time  in  indispensable  to  the  highest  forms  of 
England  and  frequently  visited  us.  The  civilisation.  He  died  some  years  ago. 
1  conversation  between  Mr.  Austin  and  — 3.  A. 
M.  Murat  almost  always  turned  on  law. 
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ceive  that  the  term  may  properly  be  applied  even  then.    I      Lwjt. 
apprehend  that  in  physical  science  a  single  experiment  con-  ^ — , — ~> 
ducted  with  accuracy  is  deemed  a  good  basis  for  a  universal 
or  general  conclusion,  and  is  properly  called  induction. 

I  have  also  called  the  operation  of  which  I  am  speaking 
9,  peculiar  process  of  induction,  to  distinguish  it  from  the  in- 
terpretation of  statute  law ;  since  this  also  comes  under  the 
general  word  induction.  It  is  extremely  difficult  to  find 
suitable  terms  for  distinguishing  ideas  so  closely  related, 
though  requiring  to  be  carefully  discriminated. 

Sixthly :   In  consequence  of  the  implication  of  the  ratio  A  sixth 
decidendi  with  the  peculiarities  of  the  decided  case,  the  rule  objection  to 
established  by  the  decision  (or  the  ratio,  or  the  general  prin-  |udiciaiy 
ciple  of  the  decision)  is  never  or  rarely  comprehensive.75    It 
is  almost  necessarily  confined  to  such  future  cases  as  closely 
resemble  the  case  actually  decided:  although  other  cases, 
more  remotely  resembling,  may  need  the  care  of  the  legislator. 
In  other  words,  the  rule  is  necessarily  limited  to  a  narrow 
species  or  sort,  although  the  genus  or  kind,  which  includes 
that  species  or  sort,  ought  to  be  provided  for  at  the  same 
time  by  one  comprehensive  law. 

This  is  excellently  explained  by  Sir  Samuel  Eomilly,  in 
that  admirable  article  on  Codification  which  I  ventured  to 
criticise  in  my  last  evening's  discourse. 

The  passage  is  as  follows  : 

c  Not  only  is  the  Judge,  who,  at  the  very  moment  when 
he  is  making  law,  is  bound  to  profess  that  it  is  his  province 
only  to  declare  it ;  not  only  is  he  thus  confined  to  technical 
doctrines  and  to  artificial  reasoning, — he  is  further  com- 
pelled to  take  the  narrowest  view  possible  of  every  subject 
on  which  he  legislates.  The  law  he  makes  is  necessarily  re- 
stricted to  the  particular  case  which  gives  occasion  for  its  pro- 
mulgation. Often  when  he  is  providing  for  that  particular 
case,  or,  according  to  the  fiction  of  our  Constitution,  is  de- 
claring how  the  ancient  and  long-forgotten  law  has  provided 
for  it,  he  represents  to  himself  other  cases  which  probably 
may  arise,  though  there  is  no  record  of  their  ever  having  yet 
occurred,  which  will  as  urgently  call  for  a  remedy,  as  that 
which  it  is  his  duty  to  decide.  It  would  be  a  prudent  part 
to  provide,  by  one  comprehensive  rule,  as  well  for  these 

n  Extension  or  restriction  of  the  rather,  ratio  being  expressed  by  its 
ratio  decidendi  is  possible  (but  must  not  introducer  inadequately,  may  be  ex- 
be  confounded  with,  an  extension  or  tended  or  restricted  (in  expression  and 
restriction  of  the  decision  itself):  or,  application)  by  subsequent  judges.. 
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Lkt.  possible  events,  as  for  the  actual  case  that  is  in  dispute,  and, 
*- — , — '  while  terminating  the  existing  litigation,  to  obviate  and  pre- 
vent all  future  contests.  This,  however,  is,  to  the  judicial 
legislator,  strictly  forbidden  ;  and  if,  in  illustrating  the 
grounds  of  his  judgment,  he  adverts  to  other  and  analogous 
cases,  and  presumes  to  anticipate  how  they  should  be  decided, 
he  is  considered  as  exceeding  his  province ;  and  the  opinions 
thus  delivered,  are  treated  by  succeeding  judges  as  extra- 
judicial, and  as  entitled  to  no  authority.76 

An  example  is  afforded  by  the  decision  of  Lord  Kenyon,  in 
the  case  of  Bead  and  Brookman,77  to  which  I  have  already 
alluded.  The  case  arose  on  the  proof  of  a  lost  bond,  and  Lord 
Kenyon  decided  that  the  profert  of  the  bond  might  be  dis- 
pensed with.  Had  he  said  that  it  might  be  dispensed  with 
in  the  case  of  a  lost  instrument  of  any  kind,  he  would  probably 
have  been  held  to  have  departed  out  of  the  case  before  him ; 
it  would  have  been  said  that  he  had  taken  into  his  decision 
objects  to  which  the  immediate  case  had  no  reference,  and 
that  he  ought  to  have  confined  himself  to  a  bond.  His  de- 
cision, so  far  as  it  extended  beyond  this,  would  not  have 
obtained  as  authority.  Thus  the  exigencies  of  society  are 
provided  for  bit  by  bit,  in  the  slowest  and  most  inefficient 
manner,  and  the  documents  containing  the  law  are  swelled 
to  an  immense  volume.  In  lieu  of  one  comprehensive  rule 
determining  a  genus  of  cases,  there  are  many  several  and 
narrow  rules  severally  and  successively  determining  the 
various  species  which  that  genus  includes. 

And  this  inconvenience  (for  a  reason  which  I  have  noticed 
above)  is  probably  of  the  essence  of  judiciary  law.  So  delicate 
and  difficult  is  the  task  of  legislation,  that  any  comprehen- 
sive rule,  made  in  haste,  and  under  a  pressure  of  business, 
would  probably  be  ill  adapted  to  meet  the  contemplated 
purpose.  It  is  certain  that  the  most  experienced,  and  the 
most  learned  and  able  of  our  judges,  have  commonly  ab- 
stained the  most  scrupulously  from  throwing  out  general 
propositions  which  were  not  as  proximate  as  possible  to  the 
case  awaiting  solution :  Though  (for  the  reasons  which  I 
stated  in  my  last  Lecture,  and  to  which  I  shall  revert  imme- 
diately) the  ratio  decidendi  (or  ground  or  principle  of  decision) 
is  necessarily  a  general  position  applying  to  a  class  of  cases, 
and  does  not  concern  exclusively  the  particular  case  in  ques- 
tion.   I  have  heard  Lord  Eldon  declare  (more  than  once) 

"  Edinburgh  Eeriew,  vol.  anrix.  p.  281.  n  3  T.  R.  16L 


Disadvantages  of  Jtidicial  Legislation.  68 1 

that  nothing  should  provoke  him  to  decide  more  than  the      Lkct. 
decision  of  the  case  in  question  absolutely  required.  « — , — - 

[Conversely,  the  reason  may  be  too  large.  And  hence  the 
necessity  of  narrowing  it  by  distinctions.] 

Seventhly :  wherever  much  of  the  law  is  judiciary  law,  the  a  seventh 
statute  law  which  coexists  with  it,  is  imperfect,  unsystematic,  objection  to 
and  bulky.  im 

For  the  judiciary  law  is,  as  it  were,  the  nucleus  around 
which  the  statute  law  is  formed.  The  judiciary  law  con- 
tains the  legal  dictionary,  or  the  definitions  and  expositions 
(in  so  far  as  such  exist)  of  the  leading  technical  terms  of  the 
entire  legal  system.  The  statute  law  is  not  a  whole  of  itself, 
but  is  formed  or  fashioned  on  the  judiciary  law,  and  tacitly 
refers  throughout  to  those  leading  terms  and  principles 
which  are  expounded  by  the  judiciary. — And  hence,  as  I 
shall  shew  immediately,  arises  the  greatest  difficulty  in  the 
way  of  codification.  For,  in  order  to  the  exclusion  of  the 
judiciary  law,  and  to  the  making  of  the  code  a  complete 
body  of  law,  the  terms  and  principles  of  the  judiciary  must 
not  be  assumed  tacitly,  but  must  be  defined  and  expounded 
by  the  code  itself:  A  process  which  people  may  think  an 
easy  one — until  they  come  to  try  it. 

Wherever,  therefore,  much  of  the  law  consists  of  judiciary 
law,  the  statute  law  is  not  of  itself  complete,  but  is  merely  a 
partial  and  irregular  supplement  to  that  judiciary  law  which 
is  the  mass  and  bulk  of  the  system.  The  statute  law  is  not 
of  itself  an  edifice,  but  is  merely  a  set  of  irregular  or  un- 
systematic patches  stuck  from  time  to  time  upon  the  edifice 
reared  by  judges. 

It  is  true  that  a  body  of  statute  law  (though  it  be  not 
stuck  patchwise  on  a  groundwork  of  judiciary  law)  may  be 
irregular  and  bulky. 

This  is  actually  the  case  with  that  portion  of  the  Prussian 
Law  which  has  been  made  from  time  to  time  for  the  purpose 
of  amending  the  Code.  This  is  done  by  the  Prussian  Law 
Commission,  by  virtue  of  a  provision  that  when  the  Courts 
are  in  doubt,  they  shall  refer  the  case  to  the  Commission, 
who  solve  the  question  of  law,  but  leave  untouched  the  deci- 
sion of  the  last  Court  of  Appeal  on  the  particular  case.78  Now 
the  amount  of  the  declaratory  laws  made  by  this  Commission 

n  See  Savigny,  Vom  Bero£  etc.  p.  89. 
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Lkct.      is  already  many  times  the  bulk  of  the  Code  which  they  are 

YVYIY  __ 

intended  to  explain.    This,  however,  arises  mainly  from  the 


original  bad  construction  of  the  Prussian  code,  and  the 
neglect  of  the  Government  in  not  remodelling  the  code  from 
time  to  time,  and  inserting  the  amendments  which  have  been 
suggested  by  experience. 

The  evil  therefore  is  not  of  the  essence  of  statute  law, 
though  the  bulk  of  the  latter  is  often  in  point  of  fact  as  for- 
midable as  that  of  judiciary  law. 

And  there  is  this  essential  difference  between  a  complete 
body  of  statute  law,  and  a  body  of  statute  law  stuck  patch- 
wise  on  a  groundwork  of  judiciary  law.  The  latter  must  be 
irregular ;  must  be  bulky ;  and  therefore  must  be  difficult  of 
access.  The  latter  may  be  systematic ;  may  be  compact ; 
and  therefore  may  be  (in  the  language  of  Mr.  Bentham) 
cognoscible. 

Wherever,  therefore,  much  of  the  law  consists  of  judiciary 
law,  the  entire  legal  system,  or  the  entire  corpus  juris,  is 
necessarily  a  monstrous  chaos :  partly  consisting  of  judiciary 
law,  introduced  bit  by  bit,  and  imbedded  in  a  measureless 
heap  of  particular  judicial  decisions,  and  partly  of  legisla- 
tive law  stuck  by  patches  on  the  judiciary  law,  and  im- 
bedded in  a  measureless  heap  of  occasional  and  supplemental 
statutes, 
introdac-  Since  such  are  the  monstrous  evils  of  judicial  legislation, 
question  of  i*  would  seem  that  the  expediency  of  a  Code  (or  of  a  complete 
codincar  or  exclusive  body  of  statute  law)  will  hardly  admit  of  a  doubt. 
Nor  would  it,  provided  that  the  chaos  of  judiciary  law,  and 
of  the  statute  law  stuck  patchwise  on  the  judiciary,  could  be 
superseded  by  a  good  code.  For  when  we  contrast  the  chaos 
with  a  positive  codp,  we  must  not  contrast  it  with  the  very 
best  of  possible  or  conceivable  codes,  but  with  the  code,  which, 
under  the  given  circumstances  of  the  given  community,  would 
probably  be  the  result  of  an  attempt  to  codify. 

Whoever  has  considered  the  difficulty  of  making  a  good 
statute,  will  not  think  lightly  of  the  difficulty  of  making  a 
code. 

To  conceive  distinctly  the  general  purpose  of  a  statute, 
to  conceive  distinctly  the  subordinate  provisions  through 
which  its  general  purpose  must  be  accomplished,  and  to  ex- 
press that  general  purpose  and  those  subordinate  provisions 
in  perfectly  adequate  and  not  ambiguous  language,  is  a  busi- 
ness of  extreme  delicacy,  and  of  extreme  difficulty,  though 
it  is  frequently  tossed  by  legislators  to  inferior  and  incom- 
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petent  workmen.    I  will  venture  to  affirm,  that  what  is  com-      i*«ct. 
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monly  called  the  technical  part  of  legislation,  is  incomparably  v_ — , — - 
more  difficult  than  what  may  be  styled  the  ethical.    In  other 
words,  it  is  far  easier  to  conceive  justly  what  would  be  useful 
law,  than  so  to  construct  that  same  law  that  it  may  accom- 
plish the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and 
by  learned  and  judicious  lawyers,  have  been  expressed  so 
obscurely,  -or  have  been  constructed  so  unaptly,  that  deci- 
sions interpreting  the  sense  of  their  provisions,  or  supplying 
and  correcting  their  provisions  ex  ratione  legis,  have  been 
of  necessity  heaped  upon  them  by  the  Courts  of  Justice. 
Such,  for  example,  is  the  case  with  the  Statute  of  Frauds ; 
which  was  made  by  three  of  the  wisest  lawyers  in  the  reign 
of  Charles  the  Second :  Sir  M.  Hale  (if  I  remember  aright) 
being  one  of  them. 

And  here  I  may  remark,  that,  unless  a  statute  be  well 
made,  it  commonly  is  more  uncertain  than  a  rule  of  judiciary 
law. 

In  performing  the  process  of  induction  (described  in  my 
last  Lecture)  by  which  a  judiciary  rule  is  extracted  from  a 
particular  decision,  the  interpreting  judge  is  not  tied  to  the 
expressions  which  his  legislating  predecessor  has  actually 
employed.  He  may  collect  the  ratio  decidendi  (or  the  gene- 
ral ground  or  principle  which  constitutes  the  rule  that  is 
sought)  from  any  indicia  whatever  which  the  case  or  its  cir- 
cumstances may  afford. 

But  a  judge  who  interprets  or  construes  (in  the  proper 
sense  of  the  word)  a  provision  of  a  statute  law,  is  tied  to 
the  very  expressions  in  which  the  provision  is  given.  And 
looking  at  those  very  expressions,  and  at  the  design  of  the 
provision  and  the  statute,  he  may  find  it  impossible  to  de- 
termine with  certainty  the  import  of  the  provision.  For  the 
expressions  in  which  it  is  conceived  may  seem  to  say  one 
thing,  whilst  the  particular  scope  of  the  provision,  or  the 
predominant  design  of  the  statute,  may  indicate  a  different 
meaning.  Now  if  he  might  gather  the  meaning  from  any 
indicia  (like  the  judge  who  extracts  a  rule  from  a  judicial 
decision)  he  would  find  no  difficulty.  He  would  resort  at 
once  to  the  design  of  the  provision,  or  the  design  of  the 
whole  statute,  and  put  upon  the  terms  of  the  provision  such 
a  construction  as  would  make  the  legislator  consistent  with 
himself.  But  being  obliged  to  attend  partly  to  the  probable 
grammatical  meaning  of  the  very  terms,  he  can  hardly 


684  Z#o/ :  Sources  and  Modes. 

Lkct.      decide  with  a  perfect  assurance  that  he  is  construing  the 
statute  correctly. 

Its  very  want  of  a  precise  form,  renders  a  judicial  rule 
(in  spite  of  its  inherent  uncertainty)  less  uncertain  than  a 
badly  constructed  statute. 

It  is  hardly  necessary  to  add,  that  I  limit  the  remark  to  a 
badly  constructed  statute.  For  no  judicious  or  candid  man 
will  doubt  or  dispute  for  a  moment,  that  a  well-made  statute 
is  incomparably  superior  to  a  rule  of  judiciary  law. 

lb  follows  from  what  I  hare  premised,  and  will  appear 
clearly  from  the  remainder  of  my  discourse,  that  the  ques- 
tion of  codification  is  a  question  of  time  and  place.  Speak- 
ing in  abstract  (or  without  reference  to  the  circumstances  of 
a  given  community)  there  can  be  no  doubt  that  a  complete 
code  is  better  than  a  body  of  judiciary  law :  or  is  better  than 
a  body  of  law  partly  consisting  of  judiciary  law,  and  partly 
of  statute  law  stuck  patchwise  on  a  body  of  judiciary. 

But  taking  the  question  in  concrete  (or  with  a  view  to  the 
expediency  of  codification  in  this  or  that  community)  a  doubt 
may  arise.  For  here  we  must  contrast  the  existing  law  (not 
with  the  beau  ideal  of  possible  codes,  but)  with  that  par- 
ticular code  which  an  attempt  to  codify  would  then  and 
there  engender.  And  that  particular  and  practical  question 
(as  Savigny  has  rightly  judged)  will  turn  mainly  on  the 
answer  that  must  be  given  to  another :  namely,  Are  there 
men,  then  and  there,  competent  to  the  difficult  task  of  sue* 
cessful  codification?  of  producing  a  code,  which,  on  the 
whole,  would  more  than  compensate  the  evil  that  must 
necessarily  attend  the  change  9  The  vast  difficulty  of  suc- 
cessful codification,  no  rational  advocate  of  codification  will 
deny  or  doubt.  Its  impossibility,  none  of  its  rational  oppo- 
nents will  venture  to  affirm* 

Before  I  proceed  to  the  question,  I  beg  leave  to  explain  a 
remark  which  I  made  last  evening. — When  I  said  that  the 
question  of  codification  lay  in  a  narrow  compass,  I  meant, 
that  little  could  be  said  pertinently  about  the  question  in  ab- 
stract. The  question  in  concrete  (or  with  reference  to  a  given 
community  at  a  given  time)  involves,  of  course,  a  considerable 
number  of  particular  considerations :  considerations,  how- 
ever, which  fall  not  within  my  design,  and  to  which,  there- 
fore, I  did  not  advert.  And,  in  order  to  shew  the  little 
which  can  be  said  about  the  question  in  abstract,  it  is  neces- 
sary to  shew  the  impertinence  of  almost  all  the  arguments 
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which  have  been  adduced  by  the  advocates  on  each  of  the      Lwt. 
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two  sides.  To  strip  the  question  of  those  impertinent  argu- 
ments, and  to  shew  how  little  can  be  said  about  it  in  a  per- 
tinent manner,  is  therefore  a  task  of  considerable  length, 
although  the  pertinent  considerations  occupy  a  narrow  space. 

In  my  opinion,  a  mere  statement  of  the  evils  inherent  in 
judiciary  law,  is  amply  sufficient  to  demonstrate  (considering 
the  question  in  abstract)  that  codification  is  expedient. 

I  have  above  enumerated  the  principal  evils  inherent  in  a 
body  of  judiciary  law,  or  in  a  body  composed  of  judiciary  law 
and  statutes  supplementary  to  it ;  that  is  to  say,  of  law  un- 
codified. Any  direct  proof  other  than  this  of  the  expediency 
of  codification  is  superfluous. 

In  considering,  therefore,  the  question  of  codification,  (to 
which  I  now  proceed,)  I  shall  merely  shew  the  futility  of  the 
leading  or  principal  arguments  which  are  advanced  against 
codification  considered  generally  or  in  abstract.  A  consi- 
deration of  its  expediency  here  or  there,  would  involve  par- 
ticular considerations  beside  the  scope  of  my  Course,  and 
surpassing  the  space  and  time  which  I  can  afford  to  assign 
to  the  subject. 

Before  I  advert  to  those  arguments,  I  would  briefly  inter- 
pose the  following  remarks  : — 

In  speaking  of  the  advantages  and  disadvantages  of  sta- 
tute and  judiciary  law  I  advert  to  the  form  and  not  to  the 
matter.  It  is  clear  that  these  considerations  are  completely 
distinct.  It  is  clear  that  judiciary  law  of  which  the  purposes 
are  beneficent,  may  produce  all  the  evils  on  which  I  have 
insisted.  It  is  clear  that  statute  law,  well  arranged  and 
expressed,  may  aim  at  pernicious  ends. 

In  like  manner,  codification  does  not  involve  any  innova- 
tion on  the  matter  of  the  existing  law.  It  is  clear  that  the 
Law  of  England  might  change  its  shape  completely,  although 
the  rights  and  duties  which  it  confers  and  imposes  remained 
substantially  the  same.  In  treating  of  codification,  I  con- 
sider law  from  its  merely  technical  side,  or  with  a  view  to 
the  consequences,  good  or  evil,  of  arrangement  and  expres- 
sion. 

These  distinct  ideas  are  often  confounded.  The  opponents 
of  codification  often  suppose  it  to  mean  an  entire  change  of 
all  the  law  obtaining  in  the  country. 

The  first  and  most  current  objection  to  codification,  is  the  ^^ 
necessary  incompleteness  of  a  code.    It  is  said  that  the  indi-  J*™*^ 
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Lrct.  yidual  cases  which  may  arise  in  fact  or  practice,  are  infinite ; 
^ — , — -  and  that,  therefore,  they  cannot  be  anticipated,  and  provided 
for,  by  a  body  of  general  rules.  The  objection  (as  applied  to 
statute  law  generally)  is  thus  put  by  Lord  Mansfield  in  the 
case  of  Omychund  and  Barker.  [He  was  then  Solicitor- 
General.]  *  Cases  of  law  depend  upon  occasions  which  give 
rise  to  them.  All  occasions  do  not  arise  at  once.  A  statute 
very  seldom  can  take  in  all  cases.  Therefore  the  common 
law  that  works  itself  pure  by  rules  drawn  from  the  fountains 
of  justice,  is  superior  to  an  act  of  parliament.* 

My  answer  to  this  objection  is,  that  it  is  equally  appli- 
cable to  all  law :  and  that  it  implies  in  the  partisans  of  judi- 
ciary law,  (who  are  pleased  to  insist  upon  it,)  a  profound 
ignorance,  or  a  complete  forgetfulness,  of  the  nature  of  the 
law  which  is  established  by  judicial  decisions. 

Judiciary  law  consists  of  rules,  or  it  is  merely  a  heap  of 
particular  decisions  inapplicable  to  the  solution  of  future 
cases.  On  the  last  supposition,  it  is  not  law  at  all :  And  the 
judges  who  apply  decided  cases  to  the  resolution  of  other 
cases,  are  not  resolving  the  latter  by  any  determinate  law, 
but  are  deciding  them  arbitrarily. 

The  truth,  however,  is,  as  I  shewed  in  my  last  Lecture, 
that  the  general  grounds  or  principles  of  judicial  decisions 
are  as  completely  Law  as  statute  law  itself,  though  they  differ 
considerably  from  statutes  in  the  manner  and  form  of  ex- 
pression. And  being  law,  it  is  clear  that  they  are  liable  to 
the  very  imperfection  which  is  objected  to  statute  law.  Be 
the  law  statute  or  judiciary,  it  cannot  anticipate  all  the  cases 
which  may  possibly  arise  in  practice. 

The  objection  implies,  that  all  judicial  decisions  which 
are  not  applications  of  statutes  are  merely  arbitrary.  It 
therefore  involves  a  double  mistake.  It  mistakes  the  nature 
of  judiciary  law,  and  it  confounds  law  with  the  arbitrium  of 
the  judge.  Deciding  arbitrarily,  the  judge  no  doubt  may 
provide  for  all  possible  cases.  But  whether  providing  for 
them  thus  be  providing  for  them  by  law,  I  leave  it  to  the 
judicious  to  consider. 

Yet  this  objection  is  insisted  on  by  many  of  the  redactors 
of  the  French  Code,  whom  one  might  almost  suppose  to  be 
enemies  of  codification,  and  desirous  to  defeat  the  purpose 
of  the  code  which  they  were  appointed  to  make.  In  the 
Con/Srences  du  Code  Napol&m,  a  work  containing  a  report  of 
the  discussions  in  the  Council  of  State  upon  the  original 
project  of  the  code,  Portalis  says  that  a  code  can  provide 
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only  very  imperfectly  for  the  variety  of  cases  which  arise,      Lot. 
and  that  much  must  be  left  to  le  bon  sens  and  ViquiU.     Now  ^ — , — ' 
if  le  bon  $ens  and  Viquiti,  that  is,  the  arbitrium  of  the  judge, 
are  to  decide,  I  cannot  see  the  use  of  all  the  pother  about 
legislation.     So  far  as  the  judge's  arbitrium  extends,  there 
is  no  law  at  all. 

If  law,  as  reduced  into  a  code,  would  be  incomplete,  so  is 
it  incomplete  as  not  so  reduced.  For  codification  is  the  re- 
expression  of  existing  law.  It  is  true,  that  the  code  might 
be  incomplete,  owing  to  an  oversight  of  redactoqf.  But  this 
is  an  objection  to  codification  m  particular. 

Hugo's  objection79  proceeds  on  the  mistake  of  supposing 
that  a  Code  must  provide  for  every  possible  concrete  case. 
But  this  (as  I  have  shewn  already)  is  what  no  law  (statute 
or  written)  can  possibly  accomplish.     It  would  be  endless. 

His  objection  is,  that  if  a  body  of  law  affected  to  provide 
for  every  possible  question,  its  provisions  would  be  so  nu- 
merous that  no  judge  could  embrace  them :  And  as  to  the 
cases  which  it  left  undecided  (which  would  necessarily  be 
numerous)  the  conflicting  analogies  presented  by  those  cases 
would  be  in  exact  proportion  to  the  number  and  minuteness 
of  its  provisions. 

As  to  the  first  part  of  the  objection,  it  is  necessary  to 
provide  a  priori  for  cases  to  arise  in  future,  or  to  leave  such 
cases  to  the  mere  arbitrium  of  the  judge.  And  I  would  sub- 
mit, that  you  do  not  obviate  the  incompleteness  inherent  in 
statute  law  by  making  no  law. 

The  second  part  of  the  objection  is  founded  on  the  suppo- 
sition that  the  provisions  of  a  code  are  more  minute  and 
numerous  than  the  rules  embraced  by  a  system  of  judiciary 
law  :  that  the  more  minute  and  numerous  the  rules,  the  more 
likely  it  is  that  they  will  conflict ;  and  that,  in  trying  to 
apply  the  law  to  a  given  case,  a  conflict  of  opposite  rules  will 
arise. 

19  Hugo's  objection,  as  cited  by  Sa-  whole  field  of  law? — Or  a  congeries  of 

vigny,  ift  &s  follows :  '  Wenn  alle  Bechts-  decisions  made  one  at  a  time,  and  in  the 

fragen  Ton  oben  herab  entschieden  wer-  hurry  of  judicial  business  ?  And  observe, 

den  soil  ten,  so  wiirde  es  solcher  Ent-  this  last  objection  applies  to  customary 

scheidungen  so  viele   geben,  dass    es  as  well  as  to  (strictly  so  called)  juris- 

kaum  moglich  ware,  sie  alle  zu  kennen ;  prudential  or  judicial  law ;  for  though 

undfurdieunentschiedenenFalle,deren  custom    may    exist    independently    of 

noch  immer  genug  ubrig  blieben,  gabe  decisions,  it  only  becomes  law  in  so  far 

es   nur  um  so  mehr  widersprechende  as  it  is  recognised  by  the  tribunals. 

Analogien.'  And  observe  further,  that  all  the  objec- 

Which  is  the  most  likely  to  abound  tions  which  may  be  urged  against  codi- 

with ' competing  analogies'?    A  system  fication,  apply  in  a  higher  degree  to 

of  decisions  formed  at  once,  and  resting  private  and  unauthorised  exposition.— 

upon  a  comprehensive  survey  of   the  Marginal  Note,  Vom  Eeruf,  etc.  p.  24. 

it  2 


688  Law :  Sources  and  Modes. 

Lect.  Now  it  seems  to  me  that  this  is  the  reverse  of  the  truth. 
^ — , — '  As  I  have  shewn  above,  a  rale  made  by  judicial  decision 
is  almost  necessarily  narrow :  whilst  statute  laws  may  be 
made  comprehensively,  and  may  embrace  a  whole  genus  of 
cases,  instead  of  embracing  only  one  of  the  species  which  it 
contains. 

And  which,  I  would  ask,  is  the  most  likely  to  be  bulky 
and  inconsistent:  A  system  of  rules  formed  together,  and 
made  on  a  comprehensive  survey  of  the  whole  field  of  law  ? 
or  a  congeries  of  decisions  made  one  at  a  time,  and  in  the 
hurry  of  judicial  business  ? 

Repetition  and  inconsistency  are  far  more  likely  where 
rules  are  formed  one  by  one,  (and,  perhaps,  without  concert 
by  many  distinct  tribunals,)  than  where  all  are  made  at  once 
by  a  single  individual  or  body,  who  are  trying  to  embrace 
the  whole  field  of  law,  and  so  to  construct  every  rule  as  that 
it  may  harmonise  with  the  rest. 

And  here  I  would  make  a  remark  which  the  objection  in 
question  suggests,  and  which,  to  my  understanding,  is  quite 
conclusive. 

Rules  of  judiciary  law  are  not  decided  cases,  but  the  gene- 
ral grounds  or  principles  (or  the  rationes  decidendi)  whereon 
the  cases  are  decided.  Now,  by  the  practical  admission  of 
those  who  apply  these  grounds  or  principles,  they  may  be 
codified,  or  turned  into  statute  laws.  For  what  is  that  pro- 
cess of  induction  by  which  the  principle  is  gathered  before 
it  is  applied,  but  this  very  process  of  codifying  such  prin- 
ciples, performed  on  a  particular  occasion,  and  performed  on 
a  small  scale  ?  If  it  be  possible  to  extract  from  a  case,  or 
from  a  few  cases,  the  ratio  decidendi,  or  general  principle  of 
decision,  it  is  possible  to  extract  from  all  decided  cases  their 
respective  grounds  of  decisions,  and  to  turn  them  into  a 
body  of  law,  abstract  in  its  form,  and  therefore  compact  and 
accessible. 

Assuming  that  judiciary  law  is  really  law,  it  clearly  may 
be  codified. 

Reverting  to  the  objection,  I  admit  that  no  code  can  be 
complete  or  perfect.  But  it  may  be  less  incomplete  than 
judge-made  law,  and  (if  well  constructed)  free  from  the 
great  defects  which  I  have  pointed  out  in  the  latter.  It 
may  be  brief,  compact,  systematic,  and  therefore  knowable 
as  far  as  it  goes.  And  many  devices  may  be  hit  upon,  which 
have  never  yet  been  thought  of,  or  which  have  been  neg- 
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lected,  for  removing  the  defects  incident  to  codes.80    That  Lfct- 

the  defects  of  the  French  and  Prussian  codes,  in  the  original  — . — - 
conception  and  construction,  render  them  necessarily  imper- 
fect and  no  fair  sample  of  possible  codes,  will  be  seen  in  the 
sequel. 

A  second  objection  to  codification  is  founded  on  the  alleged  ?*»nd  ob- 

v  ©         icction  to 

ill  success  of  the  so-called  codes  which  have  been  compiled  codification 
in  France,  Prussia,  and  other  countries,  by  order  of  the  of  ftheUre 
government,  and  established  as  law  by  its  authority.    I  now  French  and 
proceed  to  consider  this  objection,  and  shall  afterwards  note  codes— ex- 
various  objections  which  have  been  made  to  codification  amifetL 
by  Savigny,  in  his   specious  but  hollow  treatise  on  that 
subject.81    The  professed  purpose  of  the  treatise  is  not  to 
deny  the  expediency  of  codification  generally,  but  to  shew 
its  inexpediency  in  Germany  at  the  present  time.      In  so 
far  as  his  arguments  apply  to  the  professed  and  proper 
purpose  of  his  work,  I  have  no  concern  with  it ;   for  the 
advantages  or  disadvantages  of  codification  in  the  abstract, 
are  the  subjects  to  which  I  confine  myself.     But  his  argu- 
ments are  often  aimed  directly,  and  ofbener  obliquely,  against 
codification  in  general ;  and  so  far  as  they  are  so,  they  fall 
within  my  scope.     In  the  course  of  his  book  he  adverts  to 
the  objection  which  I  first  mentioned,  that  which  is  founded 
upon  the  necessary  incompleteness  of  a  code,  and  also  to 
the  second,  the  ill  success  of  the  codes  which  have  been 
already  established.     I  shall,  therefore,  in  considering  this 
objection,  occasionally  advert  to  Savigny's  book ;  reserving 
the  special  examination  of  it  for  the  latter  portion  of  the 
present  Lecture. 

With  respect,  then,  to  the  alleged  ill  success  of  the  codes 
already  established,  it  must  be  admitted  that  they  have  not 
accomplished  the  primary  ends  of  a  code  in  the  modern 
sense  of  the  term,  that  is,  a  complete  body  of  law  intended 
to  supersede  all  the  other  law  obtaining  in  the  country.  In 
France  and  Prussia,  to  the  codes  of  which  countries  I  shall 
confine  my  remarks,  the  law  does  not  possess  that  compact- 
ness and  accessibility,  which  are  the  main  ends  of  codes  as 
such;  for  the  matter  and  substance  of  the  law  must  be 
excluded  from  consideration,  as  things  with  which  the 
question  of  codification  has  little  connection. 

"*  Amongst  such  devices  maybe  in-  concise  statement  of  principles  with  illus- 

staaced  the  method  adopted  by  the  com-  tration  by  practical  examples.— R.  C. 

pilers  of  a  code  for  India,  instalments  ai  Vom  Iferuf  nnserer  Zeit  fiir  G-esetx- 

of  which  have  been  made  and  published  gebung  und  Bechtswissenschaft.    Hei- 

undtr  the  authority  of  Her  Majesty's  delberg,  1814. 
Commissioners;  a  method,  combining 
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Lect.  .  In  France,  the  code  is  buried  under  a  heap  of  subsequent 
*„ — , — *  enactments  of  the  legislature,  and  of  judiciary  law  subse- 
quently introduced  by  the  tribunals.  In  Prussia,  the  mass 
of  new  laws  and  authoritative  interpretations  which  have 
been  introduced  subsequently  by  the  promulgation  of  the 
code,  fills,  I  believe,  about  thirty  quarto  volumes,  the  code 
itself  consisting  of  eight  or  ten. 

And  here  I  may  remark  that  the  so-called  Prussian  code 
was  not  intended  by  its  author,  the  great  Frederic,  or  by  the 
persons  whom  he  employed  to  draw  it  up,  as  a  code  in  the 
modern  acceptation,  that  is,  a  complete  body  of  law.  In 
most  of  the  German  States  before  the  introduction  of  codes, 
the  state  of  the  law  was  as  follows: — they  were  partly 
governed  by  their  own  local  laws,  and  partly  by  what  was 
called  Oemeines  Reckt,  or  common  law  of  Germany,  consist- 
ing in  part  of  the  Koman  and  the  Canon  law,  in  part  of 
rules  of  domestic  or  strictly  German  growth,  which  were  got 
at  by  comparing  the  different  local  systems  in  the  way  of 
abstraction  and  induction.  This  common  law  was  resorted 
to  in  cases  for  which  the  local  laws  or  customs  of  the  dif- 
ferent States  did  not  afford  a  solution.  Now  the  Prussian 
code  was  not  intended  to  codify  all  the  law  obtaining  in 
Prussia,  but  only  this  subsidiary  common  law ;  leaving  the 
codification  of  the  different  laws  obtaining  in  particular 
parts  of  the  Prussian  dominions  to  a  future  opportunity. 
This  was  all  that  it  intended,  and  this  is  all  that  it  has 
performed.  And  although  the  code  has  now  been  in  force 
for  nearly  half  a  century,  none  of  the  local  laws  of  any 
districts  of  the  Prussian  dominions  have  yet  been  codified, 
except  those  obtaining  in  a  very  small  part  of  that  kingdom, 
the  district  called  East  Prussia. 

I  may  also  observe  that,  by  virtue  of  a  provision  of  the 
code,  proejudicia  or  precedents  have  no  authority.  The 
Courts  are  expressly  forbidden  to  guide  their  decisions  by 
the  decisions  of  their  predecessors.  Consequently,  although 
the  code  is  overwhelmed  by  a  quantity  of  explanation,  no 
judiciary  law,  properly  so-called,  has  been  stuck  upon  it. 
As  I  have  mentioned  more  than  once,  all  doubtful  points  of 
law  are  referred  to  a  Law  Commission,  who  emit  a  decla- 
ratory law  on  the  occasion  of  every  case  so  submitted  to 
them.  The  thirty  volumes  or  thereabouts  of  supplementary 
law  which  I  have  already  mentioned  are,  in  consequence,  not 
decisions  on  the  code,  but  acts  of  authoritative  interpreta- 
tion, issued  immediately  by  the  government.  This  at  least 
is  the  theory  of  the  Prussian  system.    In  practice  I  believe 
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that  prcBJudicia  or  decided  cases  do  influence  the  decisions  of      Lbct. 

XXXIX 

the  Courts.     For  it  is  certain  that  reports  of  decided  cases  — ^ - 

are  published  regularly  at  Berlin ;  and  I  can  conceive  no 
motive  for  publishing  them  if  they  were  not  cited  in  the 
Courts,  and  did  not  influence  the  judgments  of  the  Courts. 
They  probably  have  an  influence  similar  to  that  which  the 
decisions  of  the  English  Courts  are  known  to  have  in  the 
United  States.  It  cannot  be  said  that  the  decisions  of  the 
Court  of  King's  Bench  have  authority  in  New  York,  but 
they  do  in  fact  influence  the  conduct  of  the  American 
tribunals.  The  treatises  of  reputation  which  appear  in  this 
country  on  the  law,  are  frequently  republished  in  the  United' 
States,  with  notes  by  American  lawyers.  I  have  myself  seen 
a  copy  of  an  American  edition  of  Sugden  on  the  Law  of 
Vendors  and  Purchasers. 

To  return  to  my  more  immediate  subject.    The  ill  success  The**  codes 
of  particular  codes,  admitting  their  failure  to  be  as  complete  J^JjjSjJ 
as  is  affirmed,  would  prove  nothing  against  codification,  but  by 
Those  who  would  make  it  tell  as  an  objection  to  codes  in  their  fruity 
general,  must  shew  that  the  particular  codes  in  question  J^J1"10" 
have  failed  as  being  codes,  or  by  virtue  of  the  qualities 
belonging  to  them  as  codes,  not  by  defects  peculiar  to  the 
codes  in  question ;  defects  merely  accidental,  which  care 
and  skill  might  have  obviated.     This  self-evident  truth  the 
objectors  to  codification  never  saw,  or  disingenuously  passed 
over.     They  first  boldly  affirm,  contrary  to  the  fact,  that  the 
French  and  Prussian*  codes  have  completely  failed,  and  then 
infer  from  the  failure,  that  successful  codification  is  uni- 
versally impracticable.     They  first  misstate  or  distort  and 
exaggerate  the  fact ;  and  then,  on  the  fact  so  misstated  or 
exaggerated,  they  found  a  sophistical  inference. 

The  inconsistency  of  Savigny  is  here  remarkable ;  for  he 
himself  in  the  very  work  in  which  he  urges  the  failure  of 
the  French  and  Prussian  codes  as  an  argument  against 
codification,  points  out  defects  both  in  the  conception  and 
in  the  construction  of  those  codes,  which,  on  his  own  shew- 
ing, were  anything  but  inevitable.  He  treats  the  authors  of 
the  French  code  with  merited  severity  for  their  gross  in- 
competency to  their  task,  yet  he  brings  forward  the  defects 
in  their  workmanship  as  a  reason  against  codification  in 
Germany,  and  against  codification  in  general.  He  in  fact 
argues  thus :  Here  is  a  code  swarming  with  defects  which 
were  anything  but  unavoidable ;  defects  so  gross  and  flagrant, 
that  the  authors  richly  merit  the  Critical  lash  which  I  am 
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XXXIX 


First  defect 
in  the 
French 
code :  it  is 
totally 
devoid  of 
definitions 
of  the  tech- 
nical terms, 
and  expla- 
nations of 
the  leading 
principles 
of  the 
French 
law. 


now  mercilessly  laying  on  them ;  ergo  codes  and  codification 
are  manifestly  naught. 

To  shew  that  the  objection  is  untenable,  I  shall  advert  to 
various  accidental  circumstances  which  are  quite  sufficient 
to  account  for  the  imperfections  of  the  French  code,  and  to 
prove  that  the  objection  is  the  merest  sophistry;  I  shall 
mainly  confine  my  observations  to  the  French  code,  because 
its  failure  is  the  most  remarkable,  and  because  it  is  the  best 
known,  or  the  only  one  which  is  known,  to  English  lawyers. 
Some  of  its  faults  are  mentioned  by  Savigny ;  others,  which 
are  more  important,  he  has  not  mentioned. 

The  first  glaring  deficiency  of  the  French  code  is  the  total 
want  of  definitions  of  its  technical  terms  and  explanations 
of  the  leading  principles  and  distinctions  upon  which  it  is 
founded.     This  grievous  defect  Savigny  has  not  mentioned. 
Without  definitions  of  the  technical  terms  and  explanations 
of  the  leading  principles  and  distinctions,  the  particular  pro- 
visions of  the  code  must  be  defective  and  incoherent,  and 
its  language  dubious.     For,  unless  these  leading  principles 
are  habitually  present  to  the  minds  of  the  authors,  how  are 
they  to  thread  with  certainty  the  labyrinth  of  the  details  9 
How  can  they  follow  the  principles  to  all  their  consequences  ? 
Unless  the  technical  terms  are  employed  everywhere  pre- 
cisely in  the  same  meanings,  how  are  they  to  express  them- 
selves without  ambiguity  P   But  unless  the  leading  principles 
and  distinctions  are  defined,  how  are  those  leading  principles 
and  distinctions  to  be  constantly  present  to  the  minds  of  the 
codifiers  in  a  definite  shape  ?  and  unless  the  technical  terms 
are  defined,  how  are  those  terms  to  be  uniformly  employed 
in  the  same  meanings  P    Again,  unless  both  sets  of  defini- 
tions are  contained  in  the  code  itself,  the  judges  and  all 
other  persons  who  have  occasion  to  apply  it,  must  be  per- 
petually at  a  loss  for  the  meaning.     Although  a  code  may 
be  constructed  with  consummate  care  and  skill,  none  of  its 
detailed  provisions  can  ever  be  complete  in  itself:  unless 
viewed  in  conjunction  with  the  other  details  and  with  the 
leading  principles,  a  particular  provision  can  have  no  com- 
plete meaning.     Unless,  therefore,  the  code  contains  a  state- 
ment of  leading  principles  as  well  as  details,  the  code  itself 
does  not  furnish  the  necessary  guides  to  its  own  meaning ; 
if  those  guides  exist  at  all,  they  exist  en  dehors  of  the  code. 

Now,  of  the  necessity  of  explanations  of  the  leading  prin- 
ciples and  distinctions  and  of  definitions  of  the  technical 
terms,  the  compilers  of  the  French  code  had  no  idea.  The 
principles  and  distinctions  they  tacitly  borrowed  from  the 
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ancient  law,  and  clothed  them  in  the  technical  terms  of  the  j£|^x 
same  law,  without  any  attention  to  determining  the  meaning  v_— , — - 
of  those  terms,  under  a  tacit  assumption  that  it  is  known 
and  certain.  Moreover,  the  French  code  is  not  a  body  of 
law,  or  is  not  a  body  of  law  forming  a  substantive  whole. 
It  is  nothing  but  a  loose  abstract  of  the  former  law,  or  an 
index  to  a  body  of  law  existing  dehors  itself.  This  very  de- 
fect in  the  French  code  is  one  principal  cause  of  the  fallacious 
brevity  which  its  injudicious  admirers  have  frequently  se- 
lected as  matter  of  praise ;  forgetting  that  the  brevity  which 
arises  from  incompleteness,  in  the  end  leads  to  unnecessary 
bulk,  from  the  mass  of  supplemental  statutes  and  decisions 
which  it  of  necessity  gives  rise  to.  The  code  is  consequently 
defective  and  incoherent,  and  is  often  expressed  dubiously : 
and  in  order  to  correct  its  defects  and  incoherences  and  to 
explain  its  meaning,  the  old  law  to  which  it  constantly  re- 
fers has  been  let  in  by  the  Courts  upon  it ;  and  an  immense 
body  of  jurisprudence  (in  the  French  sense  of  the  term)  in- 
troduced by  the  tribunals,  obtains  as  law  by  the  side  of  it. 
From  the  original  defect  in  the  conception  of  the  code,  this 
was  a  necessary  consequence :  but  it  might  manifestly  have 
been  obviated. 

The  Prussian  code  has  the  same  vice.  Being  based  on  |J  ^ 
the  Roman  law,  it  refers  throughout  to  the  principles  and  code, 
distinctions  of  the  Roman  law,  and  borrows  the  technical 
language  of  that  system,  without  the  requisite  explanation  of 
the  import  of  that  language.  A  knowledge  of  the  Roman 
law,  and  of  the  other  systems  of  law  previously  obtaining  in 
Germany,  is  still  a  necessary  preliminary  to  a  study  of  the 
code.  The  code  has  not  superseded  completely  the  old  sub- 
sidiary or  common  law  which  it  was  intended  to  supplant. 

It  is  remarkable  that  the  authors  of  Justinian's  compi- 
lations, in  spite  of  their  general  incompetency,  had  some 
notion  of  the  necessity  of  explaining  in  the  code  itself,  its 
leading  principles  and  distinctions,  and  defining  its  technical 
terms.  The  compilers  of  the  French  code  seem  to  have  had 
no  such  idea  at  all.  Justinian,  if  we  judge  from  the  prefaces 
to  his  compilations,  intended  those  works  to  supersede  the 
law  of  which  they  were  bungling  abridgments;  and  he 
accordingly  forbids  the  judges  thereafter  to  resort  to  the  old 
law  or  to  the  old  law  authorities.  To  render  needless  this 
recourse,  he  has  hit  upon  two  devices.  The  first  of  these  is 
an  attempt,  though  executed  very  imperfectly,  to  insert 
definitions  of  certain  leading  terms :  the  last  title  but  one 
of  the  Pandects  is  de  verborum  significations.    The  second  is 
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Lf.ct.  an  attempt  to  define  certain  of  the  legal  rules  (regula  juris) 
\  .,  which  run  through  the  whole  law.  Another  means  was  also 
taken  to  render  reference  to  the  previous  law  unnecessary : 
this  was  the  insertion  in  the  Pandects,  and  in  various  places 
in  the  code,  of  much  historical  matter ;  much  similar  matter 
is  also  left  in  the  excerpts,  for  the  clearer  understanding  of 
those  excerpts.  This  historical  matter  is  unskilfully  in- 
serted, and  has  often  been  confounded  by  modern  com- 
mentators with  the  imperative  part  of  the  law;  whereby 
they  have  been  led  to  imagine  the  Pandects  to  be  mor$ 
inconsistent  than  they  really  are;  fancying  they  found 
antinomies  where  they  are  indeed  two  contradictory  laws, 
but  where  one  only  is  inserted  as  law ;  the  other  is  only 
referred  to  as  a  historical  fact  in  order  to  explain  something 
else. 

It  may  be  said,  that  it  is  impossible  to  give  in  the  code 
itself  explanations  of  the  leading  principles  and  distinctions, 
and  definitions  of  the  technical  terms.     My  answer  is,  that 
it  is  undoubtedly  difficult,  but  it  cannot  be  impossible ;  for 
the  principles  and  distinctions  must  exist  somewhere :  and 
the  terms  must  have  a  determinate  meaning,  which  it  must 
be  possible  to  find :  and  though  the  principles  and  distinc- 
tions and  the  meanings  of  the  terms  may  be  imbedded  in  much 
other  matter,  they  may  be  extracted  and  put  into  an  abstract 
shape. 
Failure  of        After  all,  the  alleged  ill  success  of  the  French  and  Prussian 
sian  and      codes  is  greatly  exaggerated.     They  at  least  give  a  corn- 
French        pendious,  though  a  defective,  view  of  the  old  law ;  they  have 
grossly  ex-  cleared  it  of  a  load  of  inconsistencies  and  much  reduced  its 
aggerated.    j^^  though  they  have  not  superseded  it  completely.    If  any 
Frenchman  or  German  of  the  requisite  knowledge  is  asked 
whether  the  code,  even  as  it  is,  be  preferable  or  not  to  the 
law  in  its  previous  state,  he  does  not  hesitate  to  say  that  it 
is  greatly  preferable,  and  that  the  quantity  of  litigation 
arising  from  doubt  as  to  the  law  is  very  greatly  diminished. 
I  know  this  to  be  the  opinion  of  several  Frenchmen  who  are 
in  every  respect  competent  witnesses,  and  I  never  met  with 
any  German  practitioner  who  did  not  laugh  at  the  objections 
made  to  codification  by  the  professors  in  the  Universities. 
The  truth  is  that  in  Germany  the  enemies  of  codification  are 
not  the  practising  lawyers,  but  (what  one  would  not  have 
expected)  the  theorists :  chiefly  the  professors  of  the  Roman, 
the  Canon,  and  the  old  German  law :  partly  no  doubt  from 
attachment  to  the  systems  of  law  with  which  they  are  con- 
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versant,  partly  from  fear  lest  the  demand  for  a  knowledge  of      *£™x 
that  old  law  might  be  superseded,  if  codes  were  introduced  :   , — ' 


a  fear,  I  believe,  wholly  unfounded  as  far  as  regards  the 
Roman  law,  and  the  history  of  German  law.  It  is  obvious 
that  no  instructed  body  of  lawyers  will  ever  confine  them- 
selves to  the  study  of  a  code,  how  perfect  soever  it  may  be. 
Unless  the  history  and  philosophy  of  law  were  well  under- 
stood, no  good  code  could  possibly  be  constructed :  and  unless 
those  branches  of  knowledge  continued  to  be  studied,  a  good 
code,  even  when  constructed,  would  infallibly  deteriorate. 

Another  defect  of  the  French  code  is  pointed  out  by  Savigny .  The  French 

code  never 

It  appears  from  the  Conferences  or  discussions  in  the  Council  intended 
of  State  upon  the  project  of  the  Code,  that  it  was  not  the  JjjJJ^  to 
design  of  the  compilers  to  make  it  a  code  in  the  modern  he  a  code, 
sense  of  the  term,  that  is,  a  complete  body  of  statute  law.  JSed-^  W 
In  those  discussions,  they  refer  perpetually  to  various  sub-  ^at^° 
sidia  with  which  it  is  to  be  eked  out.     Of  these  subsidia,  as  all  other 
of  the  work  itself  which  they  were  engaged  in,  they  had  meantto'he 
no  definite  notion:   but  in  the  main  they  intended  that  eked  oat  by 
where  the  code  should  not  be  found  sufficient,  the  Courts  tubsidia. 
should  decide  by  what  they  called  usage  and  docirine :  that  is, 
the  customary  law  previously  obtaining  within  the  resort  of  the 
particular  Court,  and  the  jurisprudence  commonly  followed 
by  former  tribunals  within  that  same  resort.     To  shew  the 
indefiniteness  of  their  notions,  I  shall  mention  some  of  the 
svbsidia  which  are  referred  to  in  their  discussions.    1.  Equite 
naturdle,  loi  naturelle.     2.  The  Roman  law.     3.  The  ancient 
customs.     4.   Usage,   exemple,   decisions,  jurisprudence.     5. 
Droit   commun.      6.   Principes   genSraux,   maximes,   doctrine, 
science.     It  thus  appears  that  they  intended  to  leave  many 
of  the  points  which  the  code  should  have  embraced  to  usage 
and  doctrine  :  that  is,  to  the  tribunals  as  guided  by  usage  and 
doctrine,  not  by  the  code  itself.     This  arose  partly,  no  doubt, 
from  a  leaning  in  favour  of  the  old  institutions  in  which 
they  had  been  trained  up,  but  chiefly  from  loose  conceptions 
of  the  nature  of  a  code.     Thibaut,  who,  though  a  strong 
advocate  of  codification,  entertains  a  boundless  contempt 
for  the  authors  of  the  French  code,  says  of  them  that  when- 
ever they  fell  upon  a  subject  which  they  knew  not  how  to 
handle,  they  left  it  to  jurisprudence :  that  is,  to  the  old  law 
previously  obtaining,  to  such  new  dispositions  as  the  Courts 
might  thereafter  introduce,  or  to  the  mere  arbitrium  of  the 
tribunals.    How,  then,  is  it  possible  for  any  candid  person  to 
argue  that  when  the  very  authors  of  the  so-called  French 
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Monstrous 
ignorance 
of  the 
authors  of 
the  French 
code  with 
regard  to 
the  Roman 
law. 


Extreme 
haste  with 
which  the 
French 
code  was 
drawn  up. 


code  did  not  intend  to  make  it  a  code  which  should  supersede 
all  other  law,  its  not  hairing  done  so  is  a  proof  that  what 
they  did  not  attempt  cannot  be  accomplished  ? 

In  my  future  Lectures,  when  treating  of  the  law  of  persons 
and  of  things,  and  other  questions  of  arrangement,  I  shall 
point  out  the  principal  defects  in  the  details  of  the  code, 
and  the  ignorance  of  the  principles  and  distinctions  of  the 
Roman  Law  which  it  evinces.     At  present  I  shall  mention 
one  monstrous  example  of  this  ignorance.     Without  a  dis- 
tinct conception  of  the  distinction  between  jwra  in  rem  and 
jura  in  personam,  or  (as  it  was  expressed  by  the  classical 
jurists)  between  dominia  and  obligations,  no  clear  conception 
can  be  formed  of  the  general  structure  of  the  Roman  Law, 
or   indeed  of  what  must  necessarily  be   the   structure   of 
any  body  of  law  whatever.      Now,  as  Savigny  remarks,  the 
authors  of  the  French  code  have  never  conceived  this  dis- 
tinction at  all,  or  at  least  have  never  conceived  it  in  its 
whole  universality,  but  only  here  and  there  in  particular 
instances.    The  darkness,  confdsion,  and  incoherency  which 
have  been  introduced  by  the  want  of  a  clear  conception  of 
that  distinction,   is    scarcely  conceivable.      Among  other 
blunders  into  which  it  has  led  the  authors  of  the  codes,  they 
have  adopted  the  antiquated  and  false  doctrine  which  I  have 
mentioned  in  a  former  Lecture  about  titulus  and  modus  aequi- 
rendiy  and  have  spoken  of  property  as  being  the  consequence 
of  obligations,  a  profundity  of  ignorance  the  more  unpardon- 
able because  a  mistake  of  the  same  kind  had  already  been 
committed  in  the  Prussian  code.     By  the  authority  of  the 
Chancellor  Yon  Kramer,  overruling  Suarez  (the  man  of  real 
capacity  among  the  framers  of  the  Prussian  code)  the  head 
of  contracts  had  been  stuck  into  dominium,  under  the  erro- 
neous notion  that  every  acquisition  of  property  is  preceded  by 
a  modus  acquvrendi :  that  is,  obligationes  had  been  stuffed  into 
the  opposite  department  of  dominium   or  property.     This 
blunder  had  been  so  much  commented  upon  by  German 
writers,  that  the  compilers  of  the  French  code  ought  to  have  * 
been  thoroughly  acquainted  with  the  merits  of  the  contro- 
versy.    But,  knowing  nothing  about  the  matter,  instead  of 
clearing  up  they  have  only  thickened  the  confusion. 

Another  and  a  perfectly  sufficient  reason  for  the  defects  of 
the  French  code  is  the  extreme  haste  with  which  it  was 
drawn  up.  The  original  projet  was  prepared,  in  little  more 
than  four  months,  by  a  commission  consisting  of  Tronchet, 
Maiteville,  Portalis,  and  Bigot-Fr£ameneu ;  it  was  then  sub- 
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mitted  to  the  Council  of  State,  where  it  was  discussed  Lect. 
article  by  article.  But  it  is  obvious  that  the  examination  it  ,_  ,  ^ 
received  in  the  debates  of  this  numerous  body,  many  of 
whom  were  not  even  lawyers,  could  have  no  tendency  to 
correct  the  vices  in  the  original  conception.  The  Council 
of  State  had  in  fact  no  notion  whatever  of  the  technical  part 
of  legislation.  Accordingly,  while  many  pages  and  chapters 
in  the  Conferences  relate  to  legislative  points  of  hardly  any 
importance,  scarcely  the  slightest  notice  was  taken  of  many 
most  important  questions  of  arrangement  and  expression. 
In  the  case  of  a  code,  as  of  everything  that  should  be  sys- 
tematic, the  excellence  of  the  first  conception  is  everything; 
and  no  alteration  in  the  mere  details  can  cure  vices  in  the 
original  conception. 

Of  the  profound  ignorance  of  the  authors  of  the  code  on 
the  subject  of  the  Roman  law,  on  which  the  then  existing 
HVench  law  was  wholly  founded,  and  of  which  in  truth  the 
code  itself  is  little  but  a  rfohauffSe,  Savigny  mentions  nume- 
rous instances.  They  had  indeed  a  superstitious  venera- 
tion for  the  Roman  law,  but  they  knew  scarcely  anything  of 
it:  what  they  knew  was  derived  solely  from  Justinian's 
Institutes,  and  from  the  various  popular  compendia  which  for 
the  most  part  follow  the  Institutes.  And  this  accounts  for 
many  of  the  defects  of  the  code.  It  explains  their  having 
passed  over  many  highly  important  questions  of  law,  because 
these  did  not  fall  within  the  scope  of  that  institutional 
treatise,  or  of  the  many  popular  expositions  founded  on  it. 

As  I  remarked,  no  code  can  be  perfect;   there  should  Noprovi- 
therefore  be  a  perpetual  provision  for  its  amendment,  on  Amending 
suggestions  from  the  judges  who  are  engaged  in  applying  it,  ^e  Pru*" 
and  who  are  in  the  best  of  all  situations  for  observing  its  French 
defects.     By  this  means  the  growth  of  judiciary  law  expla-  J*?  keeping 
natory  of,  and  supplementary  to,  the  code,  cannot  indeed  be  do™*°e 
prevented  altogether,  but  it  may  be  kept  within  a  moderate  fJdiciary 
bulk,  by  being  wrought  into  the  code  itself  from  time  to  menuiPploL 
time.     In  France  this  has  been  completely  neglected ;  a  fact  law  by 
which  would  of  itself  suffice  to  account  for  the  alleged  failure  thereto 
of  the  code.     An  endless  quantity  of  judiciary  law  has  been  jy^*^ 
introduced ;  acts  of  the  legislature  and  ordonnances  of  the  to  time. 
King  issued  by  authority  of  the  legislature,  have   been 
emitted  from  lime  to  time  separately;  but  there  has  been 
no  attempt  to  work  them  into  the  body  of  the  code.     So 
with  the  Prussian  code.    The  Novels  or  new  constitutions, 
and  the  acts  of  authentic  interpretation  emanating  from  the 


698 


Law :  Sources  and  Modes. 


tion  exa- 
mined. 


Lror.      Law  Commission  exist  in  a  separate  state ;  there  has  been 
»     ■*  no  attempt  to  work  them  into  the  code,  or  to  amend  it  in 
pursuance  of  them. 

The  accidental  defects  which  I  have  now  mentioned,  as 
well  as  others  which  I  shall  advert  to  hereafter,  and  many 
on  which  I  shall  be  silent,  account  for  the  partial  failure  of 
the  Prussian  and  French  codes,  not  to  mention  that  this 
failure  has  been  grossly  exaggerated.  After  all,  these  codes 
are  great  improvements  on  the  former  state  of  the  law. 
Sarigny's  I  now  proceed  to  notice  the  objections  which  have  been 
tocSiflca-  particularly  urged  by  Savigny,  in  his  treatise  Vom  Beruf, 
etc.  (on  the  Vocation  of  our  Age  to  Legislation  and  Juris- 
prudence). The  professed  purpose  of  this  work  is,  as  I 
have  already  mentioned,  to  prove  the  inexpediency,  not  of 
codification  in  general,  but  of  codification  for  a  part  of 
Germany,  and  especially  of  a  code  proposed  by  Thibaut.  So 
far,  therefore,  as  the  work  is  in  keeping  with  its  professed 
purpose,  it  does  not  apply  to  codification  in  general  or  in  the 
abstract,  but  to  codification,  and  to  a  specific  scheme  of  the 
codification  at  a  given  place  and  time.  So  far,  the  warmest 
partisan  of  codification  might  assent  to  Savigny's  con- 
clusion without  renouncing  his  own  general  views.  But 
while  pursuing  this  ostensible  purpose,  Savigny  employs 
many  arguments  which  either  directly  or  obliquely  impugn 
codification  considered  generally  or  in  the  abstract;  and 
so  far  as  this  is  the  case,  his  work  falls  within  the  scope  of 
my  present  examination.  I  advert  to  these  arguments  on 
account  of  the  attention  which  is  due  to  whatever  emanates 
from  a  man  of  Savigny's  genius  and  learning,  and  because, 
if  his  objections  can  be  answered  completely,  those  of 
other  and  inferior  persons  may  safely  be  dismissed  without 
notice. 

Savigny  is  not  absolutely  an  enemy  to  codification,  as 
the  purpose  of  his  book  proves ;  for  if  he  thought  he  could 
prove  generally  that  codes  are  good  for  nothing,  he  would 
scarcely  insist  upon  arguments  peculiar  to  that  particular 
juncture.  He  is  himself  an  advocate  for  a  code,  even  in 
Germany,  to  a  certain  limited  extent :  he  holds  a  code  to  be 
expedient,  if  it  could  be  confined  to  the  codification  of  the 
existing  law,  without  affecting  to  anticipate  future  cases. 
This  is  in  reality  an  admission  almost  of  the  whole  question. 
Most  of  the  partisans  of  codification  would  be  extremely 
well  content  to  have  a  concise  and  clear  description  of  the 
law  actually  existing,  and  actually  applied  to  past  cases; 
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which  description  would  of  course  be  applicable  to  all  future  JiEJu 
cases  resembling  those  past  ones.  Savigny  thus  gives  up  XXX 
almost  the  whole  question.  As  to  the  anticipation  of  cases 
which  have  not  actually  arisen,  nor  resemble  any  which 
have  actually  arisen,  it  is  impossible  that  any  code  can 
include  them  completely ;  but  judiciary  law  is  in  a  much 
worse  plight  for  this  purpose  than  a  code ;  for  the  reason  so 
well  stated  by  Sir  Samuel  Romilly,  namely,  that  judiciary 
legislation  is  necessarily  extremely  narrow,  being  confined 
to  the  very  case  on  the  occasion  of  which  the  rule  is  in- 
troduced, or  to  cases  proximately  or  closely  resembling  that 
case.  Although  the  judicial  legislator  may  see  at  the  very 
time  a  variety  of  analogous  cases,  which  he  might  provide 
for  by  a  complete  law,  he  is  obliged  to  confine  himself  to 
the  narrowest  possible  generalisation.  It  is,  therefore,  clear, 
that  although  a  code  cannot  exhaust  all  future  cases,  judi- 
ciary law  is  in  this  respect  more  imperfect  still. 

Savigny  himself  suggests  one  of  the  best  arguments  for 
the  possibility  of  codification,  by  shewing  that  one  of  its 
greatest  difficulties  is  not  insurmountable.  In  arguing 
against  codification  in  Germany,  he  is  led  to  examine  the 
worth  of  the  law  now  obtaining  which  a  code  would  super- 
sede. This  law  is  mainly  founded  on  the  Roman  law ;  and 
he  is  thus  led  to  speak  of  the  Soman  law.  In  speaking  of 
this  legal  system,  or  of  the  portion  of  it  which  was  made  by 
the  writings  or  opinions  of  jurisconsults,  and  which  is  known 
in  Germany  by  the  distinctive  name  of  Pandect  law,  he  is 
led  to  admit  and  praise  its  coherency.  Although  it  was 
made  in  succession  by  a  series  of  jurisconsults  continuing  for 
more  than  two  centuries,  each  of  these  jurisconsults  was 
so  completely  possessed  of  the  principles  of  the  Roman  law, 
and  they  were  all  so  completely  masters  of  the  same  mode  of 
reasoning  from  and  applying  those  principles,  that  their  suc- 
cessive works  have  the  coherency  commonly  belonging  only 
to  the  productions  of  one  master  mind.  Leibnitz  and  others 
had  remarked,  that  of  the  forty  jurisconsults  (or  thereabouts), 
of  excerpts  from  whose  writings  the  Pandects  are  composed, 
the  passages  from  any  one  are  so  like  those  from  all  the 
others  in  manner  and  style,  that  it  is  impossible  from  inter- 
nal evidence  to  distinguish  them.  Leibnitz  expressed  this 
by  rather  an  odd  phrase,  borrowed  from  the  Roman  law 
itself,  calling  them  fungible  persons :  res  fungibiles  being-  the 
technical  term  for  articles  which  are  bought  and  sold  in 
genere,  not  individually.     Each  of  these  writers  was  master 
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Lect.  of  the  Roman  law  in  its  full  extent ;  each  had  the  whole  of 
v — , — >  its  principles  constantly  present  to  his  mind,  and  could 
argue  down  from  them  and  apply  them  with  the  greatest 
certainty.  Now  this  suggests  an  answer  to  the  greatest 
difficulty  about  codification.  For  the  greatest  practical  dif- 
ficulty in  accomplishing  it  is,  that  the  code  cannot  possibly 
be  made  by  one  mind ;  and  if  made  by  a  number,  would 
probably  not  be  coherent.  Now,  if  the  production  of  a  suc- 
cession of  jurisconsults,  filling  two  centuries,  possesses  per- 
fect coherency,  a  fortiori  it  is  possible  that  a  body  of  law 
may  be  equally  coherent  if  produced  by  a  number  of  persons 
working  in  concert,  provided  they  be  as  fully  masters  of  its 
principles,  and  as  capable  of  arguing  from  them  and  applying 
them,  as  the  Roman  lawyers  were.  Such  a  set  of  persons 
would  be  in  a  much  more  favourable  position  for  producing 
a  homogeneous  and  consecutive  whole  than  persons  working, 
in  a  disjointed  and  unconnected  manner. 

But  in  spite  of  Savigny's  admission  of  the  expediency 
of  codification  in  a  limited  sense,  and  bis  suggestion  of  a 
ground  for  believing  it  to  be  practicable,  many  of  his  argu- 
ments are  directly,  and  still  more  of  them  obliquely,  aimed 
at  codification  in  general.  I  have  already  adverted  to  two 
of  these :  the  impossibility  of  anticipating  all  future  cases, 
and  the  alleged  failure  of  past  attempts  at  codification.  All 
the  remainder  of  his  arguments  are  equally  fallacious,  and 
some  of  them  almost  too  ridiculous  to  mention. 

One  is  the  assumption  that  no  determinate  leading  prin- 
ciples will  be  followed  consistently  by  the  makers  of  the 
code,  and  therefore  its  provisions  must  be  defective  and 
incoherent.  This  argument  applies  only  where  the  makers 
of  the  code  are  incapable  of  defining  and  conceiving  dis- 
tinctly and  steadily  the  leading  principles  of  their  own  sys- 
tem. It  applies  to  the  authors  of  the  French  code,  but,  by 
his  own  admission,  not  to  the  Roman  lawyers. 

Secondly :  he  asserts  that  in  an  age  capable  of  producing 
a  good  code,  no  code  could  be  necessary.  Because  Papinian 
and  the  other  great  jurisconsults  who  made  the  Roman  law 
were  able  lawyers,  and  because  good  expositions  of  the  law 
have  been  made  by  private  hands,  does  it  follow  that  a  code 
is  useless  ?  Good  expositions,  and  good  judiciary  law  made 
by  able  jurisconsults,  do  not  supply  the  demand  for  a  code, 
though  they  render  it  somewhat  less  necessary.  Savigny 
falls  into  the  extreme  absurdity  of  putting  expositions  of  the 
law  by  private  hands  precisely  on  a  level  with  the  codifica- 
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tion  of  it  by  the  authority  of  the  supreme  legislature.  The  Lbct. 
exposition  may  be  just  as  well  constructed  as  the  code,  but  J^^  X 
the  essential  difference  will  remain,  that  the  one  is  authorised 
and  the  judge  is  bound  to  abide  by  it ;  the  other  is  no  ex- 
pression of  thfe  will  of  the  sovereign,  and  the  judge  is  not 
obliged  to  follow  it :  which  makes  all  the  difference  between 
uncertain  and  certain  law. 

Savigny  affirms,  contrary  to  the  fact,  that  during  the 
times  of  the  classical  jurists  the  want  of  a  code  or  digest 
was  not  felt.    This  assertion  is  directly  in  the  teeth  of  a 
passage  of  Suetonius,  quoted  by  himself  at  the  bottom  of 
the  very  same  page,  where  that  author  mentions  it  as  a  pur- 
pose of  Csesar,  jus  civile  ad  certum  modum  redigere,  atque  ex 
immensd  diffusdque  legum  copid,  optima  quceque  et  neoessaria 
in  paucissimos  eonferre  libros.    Livy  also,  who  lived  at  the 
beginning  of  the  period  of  the  classical  jurists,  and  Tacitus, 
who,  like  Suetonius,  lived  about  the  middle  of  the  same 
period,  speak  in  the  same  strong  terms  as  Suetonius  of  the 
enormous  bulk  of  the  law,  shewing  the  want  of  a  code  or 
digest  to  have  been  generally  felt. 

That  a  code  constructed  in  an  age  incapable  of  making 
a  good  one,  has  a  tendency  to  give  perpetuity  to  the  ideas 
of  that  incapable  age,  may  to  a  certain  limited  extent  be 
true.  And  this  leads  me  to  advert  to  the  strange  assumption 
of  Hugo  and  other  enemies  of  codification,  that  the  code 
when  made  will  be  unalterable,  and  will  therefore  transmit 
to  more  enlightened  ages  the  comparatively  bad  legislation 
of  a  comparatively  dark  one.  I  cannot  understand  why  any 
such  absurd  supposition  is  entertained. 

Another  equally  absurd  argument  is  this :  that  all  law  is 
not  in  all  respects  the  work  of  the  sovereign  legislature,  but 
is  very  generally  formed  from  customs  which  were  rules  of 
positive  morality  anterior  to  their  adoption  by  the  legisla- 
tor. In  this  there  is  nothing  new;  nothing  that  has  not 
been  known  at  all  times.  From  this,  however,  some  of  the 
German  jurists  infer — I  cannot  conceive  how — that  codifica- 
tion itself  is  bad. 

The  idea  darkly  floating  before  their  minds  may  be,  that 
legislation  ought  to  be  governed  by  actual  experience  of 
the  wants  and  exigencies  of  mankind.  And  here  I  would 
remark  that  a  great  mistake  is  often  made  with  respect  to 
Bentham's  notions  of  law.  Bentham  belongs  strictly  to  the 
historical  school  of  jurisprudence.  The  proper  sense  of 
that  term  as  used  by  the  Germans  is,  that  the  jurists  thus 
VOL.  11.  N 
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Lkct.      desiccated  think  that  a  body  of  law  cannot  be  spun  oat 
—  r  —<  from  a  few  general  principles  assumed  a  priori,  but  must 
be  founded  on  experience  of  the  subjects  and  objects  with 
which  law  is  conversant.     Bentham  therefore  manifestly  be- 
longs to  this  school.     He  has  again  and  again  declared  in 
his  works  that  the  reports  of  the  decisions  of  the  English 
Courts  are  an  invaluable  mine  of  experience  for  the  legislator. 
The  character  of  the  historical  school  of  jurisprudence  in 
Germany  is  commonly  misconceived.     They  are  imagined  to 
be  enemies 'of  codification,  because  one  or  two  of  the  most; 
remarkable  individuals  among  them,  such  as  Hugo  and 
Savigny,  are  so;  but  many  others,  Thibaut  for  example, 
are  its  zealous  friends.     The  meaning  of  their  being  called 
the  historical  school  is  simply  this,  that  they  agree  with 
Bentham  in  thinking  that  law  should  be  founded  on  an  ex- 
perimental view  of  the  subjects  and  objects  of  law,  and  should 
be  determined  by  general  utility,  not  drawn  out  from  a  few 
arbitrary  assumptions  a  priori  called  the  law  of  nature.     A 
fitter  name  for  them  would  be  the  inductive  and  utilitarian 
school. 

Another  strange  objection  made  by  Savigny  to  codification 
is  this :  He  assumes  that  it  is  bad,  because  its  effect  would 
be  to  make  the  necessary  defects  of  the  law  more  visible ;  so 
that  persons  knavishly  inclined  might  avail  themselves  of 
the  bad  parts  of  the  law  to  injure  other  people.    This  is  a 
mere  repetition  of  the  old  argument  for  law  taxes,  that  they 
check  litigation.     It  assumes  that  the  law  is  inevitably 
uncertain,  and  that  no  attempt  should  be  made  to  secure 
rights,  lest,  by  the  abortive  attempt,  knaves  should  be  ap- 
prised of  their  hopeless  insecurity.    The  objection  moreover 
conflicts  with  itself;  for  if  the  defects  of  the  law  are  ren- 
dered more  conspicuous  by  codification,  codification  must 
tend  to  cure  those  defects.     If  they  are  made  to  stand  out 
more  clearly  by  codification,  this  must  tend  to  their  correction. 
Another  argument,  which  none  but  those  who  know  the  * 
Germans  can  appreciate,  is  this :  that  if  a  code  could  be 
made  mechanically  and  without  any  difficulty  at  all,  this 
would  be  a  reason  for  rejecting  it.    An  assumption  that 
difficulty  is  good  for  its  own  sake.    The  merit  of  removing 
the  difficulty  is  great,  ergo  it  is  inferred  that  a  code,  if  it 
can  be  made  easily,  cannot  be  good.     Such  an  argument 
from  such  a  man  may  well  appear  astonishing.    But  the 
truth  seems  to  be  that  Savigny's  dislike  to  the  codifica- 
tion is  not  the  effect  of  his  own  arguments,  or  of  any  argu- 


Codification.  703 

ments,  but  of  a  natural  antipathy  to  the  French  (who  were  LKrT- 
long  hated  in  Germany  because  they  behaved  infamously  X  X 
there),  transferred  by  a  natural  association  from  the  French  to 
their  code,  and  from  the  French  code  to  all  codes.  There  • 
is  no  more  striking  example  how  rash  it  is  to  argue  from  a 
man's  absurdity  on  one  occasion  to  prove  his  general  in- 
capacity. Savigny's  argument,  even  as  against  codifica- 
tion in  Germany  itself,  is  null.  It  rests  on  the  assumption 
that  men  competent  to  the  task  cannot  be  found :  but  this 
he  only  assumes,  not  proves ;  and  it  is  inconsistent  with  his 
own  admission  of  the  desirableness  of  a  code,  provided  it  do 
not  attempt  to  include  future  cases:  but  to  make  such  a 
code  as  he  is  willing  to  admit,  would  be  nearly  as  difficult  as 
to  make  that  which  he  rejects.  Further,  he  himself  pro- 
posed that  a  complete  and  systematic  exposition  of  German 
law  should  be  executed  by  the  jurisconsults  of  Germany ; 
and  anticipates  great  advantage  from  this  work,  if  entrusted 
to  competent  hands.  But  the  difficulty  of  systematically  ex- 
pounding the  law  is  evidently  equal  to  the  difficulty  of  codify- 
ing it.  A  code  is  merely  an  exposition  sanctioned  by  the 
supreme  legislator  and  by  his  will  converted  into  law. 

Before  I  quit  the  subject  of  codification,  I  shall  just  re- 
mark that  one  advantage  not  generally  adverted  to  would 
flow  from  it ;  an  improvement  in  the  character  of  the  legal 
profession.  If  the  law  were  more  simple  and  scientific, 
minds  of  a  higher  order  would  enter  into  the  profession,  and 
men  in  independent  circumstances  would  embrace  it,  who 
are  now  deterred  by  its  disgusting  character ;  for  disgusting 
it  really  is.  What  man  of  literary  education  and  cultivated 
intellect  can  bear  the  absurdity  of  the  books  of  practice,  for 
example :  and  many  other  parts  of  the  law  P  Nothing  but  a 
strong  necessity,  or  a  strong  determination  to  get  at  the 
rationale  of  law  through  the  crust  which  covers  it,  could 
carry  any  such  person  through  the  labour.  But  if  the  law 
were  properly  codified,  such  minds  would  study  it;  and  we 
might  then  look  for  incomparably  better  legislation,  and  a  bet- 
ter administration  of  justice,  than  now.  The  profession  would 
not  be  merely  venal  and  fee-gathering  as  at  present,  but,  as 
in  ancient  Borne,  would  be  the  road  to  honours  and  political 
importance.  Much,  no  doubt,  of  the  drudgery  of  the  pro- 
fession would  still  be  performed  by  persons  aiming  only  at 
pecuniary  reward,  but  the  morality  prevailing  in  the  entire 
profession  would  be  set,  in  a  great  degree,  by  this  high  part 
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Lflcr.^  of  it,  which  would  also  comprise  the  practical  legislators  of 
the  community.  This  would  be  a  highly  important  con- 
sequence of  the  simplification  of  the  law :  for  I  am  fully 
convinced  that  only  from  enlightened  and  experienced 
lawyers  is  any  substantial  improvement  of  the  law  ever  to 
be  hoped  for. 


Lectures  on  Jurisprudence. 


ON  LAW 

CONSIDERED    WITH    REFERENCE    TO 

ITS  PURPOSES, 

AND    TO    THE 

SUBJECTS  WITH  WHICH  EC  IS  CONVERSANT: 

AND,  IN    PABTICULAB,  Or    THE 

LAW  OF  THINGS  AND  THE  LAW  OP  PERS0N8  OR  STATUS. 


LECTURE  XL. 

Note. — At  the  time  of  the  publication  of  the  former  edition  of  these      Liter. 
Lectures,  it  was  supposed  by  their  late  editor  that  this  Lecture  had  been        XL 
irretrievably  lost;  and  in  a  note  announcing  the  unavoidable  hiatus,  it  was 
added: — 

'  I  can  hardly  hope  that  any  member  of  Mr.  Austin's  class  still  possesses 
notes  of  his  course.  But  if  any  such  memoranda  are  in  existence,  I  should 
esteem  myself  under  a  great  obligation  to  any  gentleman  who  would  permit 
me  to  see  them. — S.A.1 

It  was,  I  believe,  in  answer  to  this  appeal,  that  the  very  full  and  clear 
notes  of  the  Course  of  Lectures  preserved  by  Mr.  John  Stuart  Mill  were 
furnished  by  him  for  the  use  of  the  late  Mrs.  Austin.  These  notes  have  now 
been  collated  with  the  former  edition  for  the  purpose  of  the  present  revisal, 
and  it  is  most  fortunate  that  the  present  Lecture,  which  commences  the 
author's  leading  division  of  the  main  part  of  his  subject,  can  be  supplied 
irom  a  source  so  reliable. 

I  may  further  remark  here,  that  the  extent  of  the  hiatus  in  this  place  was 
not  fully  known  to  the  late  editor.  The  latter  part  of  Lecture  YXXTX 
(as  now  printed),  containing  the  greater  part  of  the  author's  remarks  upon 
codification,  and  entirely  omitted  from  the  Lectures  as  formerly  published, 
forms  in  J.  S.  M.'s  notes  the  matter  of  an  entire  Lecture  of  more  than  usual 
length.  The  recovery  of  this  Lecture  is  at  the  present  time  also  peculiarly 
valuable. — R.  C. 

From  law  considered  with  reference  to  its  sources,  and  to  the 
manner  in  which  it  begins  and  ends,  I  pass  to  law  considered 
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** — , — *  which  it  is  conversant.  °  *  r  A    i*  -*     ^  ,  Cr/*  *  *   ;*-t>  7.  .•  t 

The  first  great  distinction  of  Law  considered  under  this 

aspect,  is  the  celebrated  one  into  the  Law  of  Persons  and  the 

Law  of  Things;  or  (as  I  think  it  ought  to  be  stated),  the  Law 

of  Things  and  the  Law  of  Persons. 

This  distinction  may  be  stated  generally  (as  I  have  stated 
it  in  my  Outline)  as  follows : — 

'There  are  certain  rights  and  duties,  with  certain  capacities 
and  incapacities  to  take  rights  and  incur  duties,  by  which 
persons,  as  subjects  of  law,  are  variously  determined  to 
certain  classes. 

.  '  The  rights,  duties,  capacities,  or  incapacities,  which  de- 
termine a  given  person  to  any  of  these  classes,  constitute  a 
condition  or  status  which  the  person  occupies,  or  with  which 
the  person  is  invested. 

'One  and  the  same  person  may  belong  to  many  of  the 
^  classes,  or  may  occupy,  or  be  invested  with,  many  conditions 
or  status.  For  example,  one  and  the  same  person,  at  one 
and  the  same  time,  may  be  son,  husband,  father,  guardian, 
advocate,  or  trader,  member  of  a  sovereign  number,  and 
minister  of  that  sovereign  body.  And  various  status,  or 
various  conditions,  may  thus  meet  or  unite  in  one  and  the 
same  person,  in  infinitely  various  ways. 

'  The  rights,  duties,  capacities,  and  incapacities,  whereof 
conditions  or  status  are  respectively  constituted  or  composed, 
are  the  appropriate  matter  of  the  department  of  law  which 
commonly  is  named  the  law  of  persons — Jus  quod  ad  Personas 
pertinet.  Less  ambiguously,  and  more  significantly,  that  de- 
partment of  law  might  be  styled  the  "  Law  of  Status."  For 
though  the  term  persona  is  properly  synonymous  with  the 
term  status,  such  is  not  its  usual  and  more  commodious 
signification.  Taken  with  its  usual  and  more  commodious 
signification,  it  denotes  homo,  a  man  (including  woman  and 
child) ;  or  it  denotes  an  aggregate  or  collection  of  men. 
Taken  with  its  usual  and  more  commodious  signification,  it 
does  not  denote  a  status  with  which  a  man  is  invested. 

*  The  department,  then,  of  law,  which  is  styled  the  Law  of 
Persons,  is  conversant  about  status  or  conditions;  or  (ex- 
pressing the  same  thing  in  another  form)  it  is  conversant 
about  persons  (meaning  men)  as  bearing  or  invested  with 
persons  (meaning  status  or  conditions).    V 

1  The  department  of  law  which  is  opposed  to  the  Law  of 
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Persons,  is  Commonly  Earned  the  Law  of  Things ;  Ju*  gwod  ad      Lkct. 
Beg  pertinet.9  8*  *     /  - 


This  most  obscure  and  obscuring  expression  may  be  ex- 
plained as  follows  : —  •  *n\. 
Res,  in  the  language  of  the  Eoman  law,  has  two  principal  ^ 
meanings.  It  denotes,  in  the  first  place,  things,  properly  so 
called,  together  with  persons,  acts,  and  forbearances,  con- 
sidered as  the  subjects  and  objects  of  rights  and  duties. 
These  are  called  by  the  Roman  jurists,  res  corporales,  which 
they  define  materia  jwri  subjecta,  in  qud  jura  verscuntur ;  ea 
qua  jwri  nostro  afficwntur,  qua  tanquam  materia  ei  sunt 
proposita.  In  the  second  sens^  res  denotes  what  are  termed 
by  the  same  jurists  res  incorporates;  which  they  define  ea  quce 
ad  jura  pertinent ;  ut  jus  hareditatis,  jus  utendi  fruendi,  jus 
servitutis,  obligaiiones  quocunque  modo  contractce.9  >< 

This  division  of  things  into  corporeal   and   incorporeal, 
tangible  and  intangible,  sensible  and  insensible,  arose  from  a 
tendency  which  I  formerly  pointed  out,  in  the  Roman  jurists, 
to  import  into  their  legal  system  the  terms  and  distinctions 
of  the  Greek  philosophy.     In  the  philosophy  of  the  Stoics, 
the  words  tangible  and  intangible  were  equivalent  to  sensible 
and  insensible.      Tangible  was  not  confined  to  objects  per- 
ceptible by  the  sense  of  touch,  but  extended  to  all  objects 
perceptible  by  the  senses.    Intangible  meant  not  perceptible 
by  the  senses.     By  the  Epicureans,  the  same  words  appear 
to  have  been  used  in  a  sense  precisely  equivalent,  as  is  proved 
by  the  well-known  line  of  Lucretius  :   Tangere  ervim  et  tangi, 
nisi  corpus,  nulla  potest  res ;  where  the  context  proves  that 
he  is  not  speaking  only  of  the  sense  of  touch,  but  of  per- 
ception by  any  of  the  senses.  s 
The   application   of   the   term    corporeal    things   to    the 
subjects  and  objects  of  rights  and  duties,  and  of  the  term 
incorporeal   things  to  rights  and  duties  themselves,   is   re- 
markably unhappy.      For  though  some  of  the  former  are 
corporeal,  others  are  as  incorporeal   as  rights   and   duties 
themselves.      Such,  for  example,  are  forbearances,  which  are 
the  objects  of  innumerable  rights;  but  forbearances,  far  from 
being  sensible,  are  mere  negations  of  actions  in  pursuance 
of  desires  and  intentions.      Accordingly,  nothing  can   be 
^more  inconsistent  than  the  language  of  the  Roman  lawyers. 
Tfiey  begin  by  limiting  things  corporeal  to  things  properly  so 

n  Outline,  pp.  42,  43,  toI.  i.  ante. 
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Lkot  called  :  that  is,  to  those  permanent  external  objects  which  are 
■  ■ »  not  persons,  considered  as  the  subjects  and  objects  of  rights, 
and  to  persons  considered  from  the  same  aspect.  These  are 
doubtless  corporeal.  But  in  the  details  of  their  treatises,  the 
same  jurists  include  in  the  term  res  corporate*,  the  objects  of 
obUgationes  (stricto  sensu) ;  as,  for  instance,  of  the  obligations 
arising  from  contracts. 

In  English  law,  we  find  the  same  useless  and  misleading 
jargon,  and  employed,  as  usual,  still  more  inconsistently;  for 
ipi  English  law  the  word  incorporeal  is  applied,  not  to  all 
rights  and  duties,  but  to  certain  hereditaments.  Heredita- 
ments are  divided  into  corporeal  hereditaments  and  in- 
corporeal hereditaments.  But  if  the  hereditament  mean  the 
right  itself  that  is  always  incorporeal,  not  less  in  the  case  of 
what  are  called  corporeal  than  what  are  called  incorporeal 
hereditaments. 

If  the  hereditament  mean  the  subject  of  the  right,  the 
subject  of  an  incorporeal  hereditament  is  as  corporeal  as  the 
subject  of  a  corporeal  hereditament.  For  instance,  a  right 
to  tithes  is  an  incorporeal  hereditament,  and  the  right  is  in- 
corporeal; but  so  is  the  landlord's  right  to  the  estate  itself; 
yet  that  is  called  a  corporeal  hereditament.  The  subjects  of 
both  rights  are  the  same :  the  land  itself,  or  its  produce ; 
which  are  of  course  corporeal.  The  distinction,  in  short,  is 
totally  unmeaning.  It  cannot  be  expounded  accurately  by 
abstract  and  general  terms.  In  order  to  know  what  is  an 
incorporeal  hereditament,  it  is  necessary  to  go  through  the 
whole  list  of  the  rights  which  the  law  marks  with  that 
name.     They  have  no  properties  in  common  whatever. 

Now,  since  the  Law  of  Persons  means  the  law  of  status  or 
conditions,  and  since  res  signifies  rights  and  duties,  the  Law 
of  Things  was  probably  so  called  for  the  following  reason : — 
Being  conversant  with  rights  and  duties  as  abstracted  from 
conditions  or  status,  or  being  conversant  with  rights  and 
duties  considered  in  a  general  or  abstract  manner,  it  was 
called  the  Law  of  Things,  or  the  Law  of  Incorporeal  Things : 
that  is,  the  department  of  law  relating  to  rights  and  duties 
generally 9  or  to  all  rights  and  duties  except  those  constituting 
status  or  conditions. 
,  The  Law  of  Things  in  short  is  The  Law — the  entire 
corpus  juris ;  minus  certain  portions  of  it  affecting  peculiar 
classes  of  persons,  which,  for  the  sake  of  commodious  expo- 
sition, are  severed  from  the  whole  of  which  they  are  a  part, 
and  placed  in  separate  heads  or  chapters.     Such  was  most 
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probably  the  origin  of  the  name,  which  would  be  of  little      Lot- 
moment  if  the  expression  had  not  given  rise  to  many  absurd  <— , — 


speculations  on  the  appropriate  subjects  of  the  two  de- 
partments. 

The  Law  of  Persons,  then,  is  that  part  of  the  law  which 
relates  to  status  or  conditions. 

The  Law  of  Things,  like  the  Law  of  Persons,  relates  to 
rights  and  duties,  but  to  rights  and  duties  considered  gene- 
rally and  in  the  abstract;  exclusively  of  the  rights  and 
duties  which  are  the  constituent  elements  of  conditions  or 
status.  That  such  was  the  general  conception  of  the  dis- 
tinction by  the  Roman  jurists,  is  manifest  from  the  order 
adopted  in  the  Institutes.  The  second  book  of  the  Institutes 
opens  with  words  to  this  effect : — 

'Having  treated  of  the  Persons,  let  us  now  treat  de 
rebus.9  It  then  proceeds  to  divide  res  into  corporate*  and 
incorporates,  and  then  treats  of  rights  and  duties  under  their 
various  subdivisions. 

It  is  absurd  to  suppose  that  the  Law  of  Persons  can 
peculiarly  relate  to  persons,  meaning  homines  or  human 
beings ;  or  the  Law  of  Things  to  things,  in  the  proper  sense  of 
the  term.  They  both  relate  to  rights  and  duties  which  reside 
in  or  are  incumbent  upon  men.  Each,  therefore,  relates  to 
persons  in  that  proper  sense  of  the  term,  quite  as  much  as 
the  other.  Many  rights  and  duties  treated  of  in  the  Law  of 
Persons  relate  to  things  properly  so  called :  as,  for  instance, 
an  estate  in  land  belonging  to  a  married  woman  :  and  many 
rights  and  duties  treated  of  in  the  Law  of  Things  have  no 
regard  to  things  proper ;  as,  for  instance,  the  right  arising 
from  an  obligation  to  forbear  under  a  contract. 

Much,  therefore,  of  the  Law  of  Persons  relates  to  things 
properly  so  called,  while  much  of  the  Law  of  Things  does 
not. 

The  distinction,  therefore,  between  the  Law  of  Things  and 
the  Law  of  Persons  rests  upon  the  notion  of  status  or  condition. 
The  Law  of  Things  is  the  law;  the  corpus  juris,  minus  the  law 
of  status  or  conditions.  The  Law  of  Persons  is  the  law  of 
status  or  conditions,  detached  for  the  sake  of  convenience 
from  the  body  of  the  entire  legal  system* 

The  question,  therefore,  which  first  arises  is  this :  What  What  con- 
constitutes  a  status  or  condition  ?  SS^o? 

The  notion  is  not  capable  of  being  fixed  with  perfect  ex-  condition. 
actness.    There  are  sets  of  rights  and  duties,  capacities  and 
incapacities,  which  one  person  might  deem  to  constitute 
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Lect.  status  or  conditions,  while  another  might  refer  them  to  the 

>- — , — *  Law  of  Things. 

Thedutino-  After  the  best  consideration  which  I  have  been  able  to  give 

tween  tbe  to  the  subject,  and  after  an  extensive  examination  of  the 

duties  "^  °P^on8  °f  others,  I  still  find  no  mark  by  which  a  status 

parities  or  condition  can  be  distinguished  from  any  other  collection 

parities*"  °f  rights  and  duties. 

hfiSL.  . Th? sets  of  righte  ■*?  dutie8' or  °f  ^MitieB  and  ™«P«*- 

and  any  ties,  inserted  as  status  in  the  Law  of  Persons,  are  placed  there 

rights  merely  for  the  sake  of  commodious  exposition.     The  same 

duties  ca-  reason  retains  many  important  sets  of  rights  and  duties, 

and  inca-  which  might  form  many  so-called  status  or  conditions,  in  the 

SSgKJf  Law  of  Things. 

of  an^r  strict  The  sets  of  rights  and  duties  called  condition  or  status  have 

definition.  .       •  .  i  •  i     i    i  •  i_    i         ±   ± 

no  common  generic  character  which  determines  what  a  status 
or  condition  is.     Certain  sets  of  rights  and  duties  are  de- 
tached for  convenience  from  the  body  of  the  legal  system,  and 
these  sets  of  rights  and  duties  are  styled  status  or  conditions. 
No  generic       Speaking,  however,  generally,  the  rights  and  duties  capa- 
commonto   cities  and  incapacities  which  constitute  status  or  conditions, 
them  ail ;     bear  the  following  marks  : — 

but  they         s  ° 

bear  the  /Y  Pi  rst :  universally,  or  nearly  universally,  a  status  or  condition 
marks'     resides  in  the  party  who  is  invested  with  it,  as  being  a  member 

1.  tw      cf  a  da^  0f  persons,  not  as  being  that  very  individual  person.  ^ 
an  indi-       Singular  or  peculiar  rights  may  be  conferred  cnru  party  by  a 
t*iongii«    privilege,  or  duties  or  incapacities  may  be  laid  upon  a  party 

to  a  class,  by  a  privilege ;  but  these  are  not  considered  as  forming  a  con- 
dition or  status  with  which  he  is  invested.  The  reason  of 
this  seeming  caprice  has  been  given  in  a  note  to  my  Tables. 
It  is  out  of  the  purpose  of  a  body  of  law  to  insert  in  it  rights 
or  duties  peculiarly  affecting  given  individuals.  The  party 
asserting  these  rights,  or  endeavouring  to  enforce  these  duties, 
is  obliged  to  shew  the  special  act  of  the  sovereign  legislature 
which  conferred  or  imposed  them ;  the  claimant  must  prove 
the  rights  conferred  upon  him  by  the  privilege  as  he  would 
prove  his  rights  under  a  special  contract.  A  privilege  is 
rather  a  peculiar  title  than  a  general  law  of  which  the  tribunals 
take  notice. 

2.  The  Jr  Secondly :  the  rights  and  duties  capacities  and  incapacities 
duties  ca-  *  which  constitute  a  status  or  condition,  are  commonly  coxi- 
pacitiesand  gjderable  in  number  and  various  in  kind ;  or,  at  least,  are 

incaDaci" 

ties  consti-  commonly  considerable  in  number ;  so  much  so  as  to  impart 
Sitcom-  to  the  party  invested  with  them  a  conspicuous  character^ 
moniy  im-    ^jid  affect  him  in  most  or  many  of  his  social  relations. 

part  to  the  J  >J 
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Such  are  the  rights  and  duties  capacities  and  incapacities      Lect 
of  husband  and  wife,  parent  and  child,  guardian  and  ward. 


master  and  slave,  of  an  alien,  an  insane  person,  or  a  magistrate.  P*1*?  iD~. , 
Each  of  these  sets  of  rights  and  duties  modify  extensively  themacon- 
the  various  relations  to  his  fellow-creatures  of  the  party  JjJJUJJjJJ,. 

invested.  and  have  an 

But  this  is  no  certain  mark  for  distinguishing  a  status  or  influence 
condition.     For  the  sake  of  commodious  arrangement  a  set  £2aih£lft. 
of  rights  or  duties,  of  no  considerable  importance,  might  be  tion*. 
detached  from  the  body  of  the  law  and  placed  in  a  chapter  ^^^  a 
apart.     Looking  at  the  ends  of  the  distinction  between  Law  mark  of 
of  Persons  and  Law  of  Things,  any  set  of  rights  and  duties  may 
be  placed  in  the  Law  of  Persons,  if  it  regard  specially  a  class 
of  persons  in  whom  it  resides,  or  on  whom  it  is  incumbent.      (\ 

Thirdly  :  the  rights  and  duties  capacities  and  incapacities  ^^f^ 
constituting  status  or  conditions,  regard  specially  the  class  of  specially 
personsjby  whom  the  status  or  condition  is  borne.  yThere  are  JJJ^fDjf 
rights  and  duties  capacities  and  incapacities  which  have  no  whom  .th* 
special  regard  to  any  peculiar  class.     Such,  for  example,  are  borne. 
the  rights  and  duties  which  the  law  has  annexed  to  contracts; 
or  the  capacity  to  enter  into  a  contract,  whether  as  promisor 
or  promisee.     With  the  exception  of  a  few  classes  of  persons 
who  are  legally  unable  to  enter  into  contracts,  or  who  can  do 
so  only  in  a  qualified  manner,  the  rights  and  duties  arising 
from  a  contract  may  attach  to  persons  of  any  class.     But 
there  are  also  rights  and  duties  capacities  and  incapacities 
which  regard  peculiar  classes  of  persons.     Such,  for  instance, 
are  the  incapacities  of  infants  and  married  women ;  the  pecu- 
liar rights  of  masters  and  servants,  of  bankrupts,  of  magis- ' 
trates,  of  soldiers,  and  of  other  classes  of  persons  in  indefinite 
variety.     It  is  true  that  these  rights  and  duties  capacities 
and  incapacities  also  regard  persons  of  other  classes  in  so 
far  as  they  happen  to  be  related  by  special  ties  to  persons 
of  these  peculiar  classes.     For  example,  if  you  contract  with 
an  infant,  the  consequences  of  the  contract  to  yourself  are 
modified  by  his  peculiar  status  or  condition  and  the  in- 
capacities which  constitute  it.     Still,  though  these  rights 
and  duties  capacities  and  incapacities  do  not  regard  ex- 
clusively persons  of  the  particular  class,  they  do  specially  re- 
gard such  persons.    And  here,  if  anywhere,  will  be  found  the  ^  ^ 
rationale  of  the  distinction  between  the  Law  of  Things  and  stance  con- 
the  Law  of  Persons.    Whenever  a  set  of  rights  and  duties  JS^^tf 
capacities  and  incapacities  regards  specially  and  constantly  thed^inc- 
one  class  of  persons,  every  person  of  that  class  has  a  status  tween  the 
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or  condition,  composed  of  those  special  rights  and  duties 
capacities  and  incapacities.  Bat  those  rights  and  duties  capa- 
cities and  incapacities  which  have  no  peculiar  regard  to  any 
peculiar  class,  are  matter  for  the  Law  of  Things.  That  such 
is  the  import  of  the  distinction,  as  it  is  commonly  drawn,  I 
would  not  affirm ;  but  such  it  must  be,  if  the  distinction 
mean  anything  determinate. 
//  On  the  whole,  then,  the  marks  of  a  status  or  condition 
-V  are  these : — First,  it  resides  in  a  person  as  member  of  a  class. 
Secondly,  the  rights  and  duties  capacities  and  incapa- 
cities composing  the  status  or  condition,  regard  or  in- 
terest specially  the  persons  of  that  class.  Thirdly,  these 
rights  and  duties  capacities  and  incapacities  are  so  con- 
siderable in  number,  that  they  give  a  conspicuous  cha- 
racter to  the  individual,  or  extensively  influence  his  relations 
with  other  members  of  society .*  This  last  property  is,  I 
think,  not  essential :  and  would  not  be  regarded  in  a  body 
of  law  rationally  constructed. 

Having  stated  the  distinction  between  the  Law  of  Things 
and  the  Law  of  Persons,  I  shall  proceed  to  state  what  ap- 
pear to  me  to  be  the  uses  of  the  distinction :  the  statement 
of  which,  will  throw  additional  light  upon  its  nature.  But 
I  have  first  an  observation  to  make. 

Any  rights  and  duties,  not  singular,  or  peculiar  to  a 
specific  or  determinate  individual,  are  properly  determined 
to  a  class  of  persons.  For  example,  the  rights  and  duties 
arising  from  a  contract,  are  determined  to  the  class  of  con- 
tractors. The  rights  and  duties  arising  from  a  mortgage,  are 
determined  to  the  class  of  mortgagors,  and  to  that  of  mort- 
gagees. If  we  liked,  we  might  place  the  rights  residing  in, 
and  the  duties  incumbent  upon,  these  classes  of  persons,  in 
the  jus  personarum,  and  deem  them  to  constitute  status  or 
conditions. 

But  we  must  consider,  in  order  to  clear  up  this  difficulty, 
that  classes  of  persons  are  of  two  kinds :  first,  classes  which 
might  comprise  persons  of  any  description,  or  nearly  so ;  no 
persons  being  necessarily  excluded,  except  some  classes  la- 
bouring under  a  special  incapacity  which  would  itself  consti- 
tute a  status :  secondly,  classes  which  can  only  comprise  per- 
sons of  one  given  description.  For  example,  whatever  be  his 
other  characters,  any  person  may  be  a  contractor.  None, 
except  persons  who,  being  under  twenty-one  years  of  age, 
are  infomts  by  the  English  law,  are  under  incapacity  to  con- 
tract.   Bights  and  duties  belonging  to  the  Law  of  Things, 
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are  of  a  large  and  miscellaneous  class,  having  no  special      Lect. 
regard  to  peculiarities  of  position ;  they  regard  equally  all  < — , — - 
persons,  except  persons  in  a  special  position,  and  under  a 
peculiar  incapacity.    The  rights  and  duties,   for  instance, 
which  arise  out  of  a  contract,  regard  all  contractors,  and 
though  contractors  are  a  special  class,  there  is  scarcely  any  per- 
son who  may  not  belong  to  that  class.     I  ought,  therefore,  The  class 
to  have  added  to  the  distingishing  mark  of  a  status,  that  the  JUSf  m 
class  itself  must  not  be  such  that  it  may  comprise  any,  or  fro°1  ite 
nearly  any,  person  whatever.     Classes  possessing  a  status  not  include 
or  condition  are  classes  which  can  only  comprise  a  part  of  j£0pereon£ 
the  community;   as  husbands  and  wives,  masters  and  ser- 
vants, parents  and  children;  any  or  all  of  whom  may  be  pro- 
misors for  promisees,  mortgagors  or  mortgagees,  contractors, 
and  so  on. 

This  observation  is,  I  think,  an  answer  to  Mr.  Bentham, 
who,  I  am  forced  to  admit,  appears  to  me  to  be  inconsistent 
and  obscure  in  all  he  says  on  this  subject.  The  difficulty  of 
dealing  with  the  word  class,  on  account  of  its  ambiguity, 
creates  the  whole  difficulty  of  the  case.  By  taking  the  word 
class  in  its  widest  sense,  we  might  throw  the  whole  body  of 
law  into  the  Law  of  Persons :  but  that  was  not  the  object  of 
those  who  have  taken  the  distinction :  they  wished  to  separate 
the  rights  and  duties  specially  affecting  portions  of  the  com- 
munity from  rights  and  duties  of  more  general  interest. 

I  now  proceed  to  the  uses  of  the  distinction.  Jktlnti016 

The  Law  of  Things  is  that  department  of  the  corpus  jurisys* 
which  regards  rights  and  duties  capacities  and  incapacities,  ^ 
considered  in  a  general  or  abstract  manner :  that  is  to  say, 
as  abstracted  from  the  rights  and  duties  capacities  and  in- 
capacities constituting  conditions  or  status.  The  Law  of 
Persons  is  that  department  of  the  entire  body  of  law  which 
is  concerned  with  conditions  or  status.   ^L 

Now,  although  the  idea  of  status  or  condition  is  essential 
or  necessary,  and  must  exist  in  every  body  of  law,  the  division 
of  the  corpus  juris  into  Jus  Personarum  and  Jus  Berum  is 
not  essential  or  inevitable.  It  is  adapted  as  being  commo- 
dious; as  being  a  good  basis  for  the  arrangement  of  the  corpus 
juris.  But  it  is  easy  to  conceive  arrangements  founded  on 
principles  altogether  dissimilar.  The  main  advantages  of 
this  division  seem  to  me  to  be  these.  NX^ 

First :  in  the  Law  of  Things,  or  the  Law  of  Things  In-  l-Repeti- 
corporeaJ,  or  the  Law  of  Rights  and  Duties^  or  The  Law  consequent 
generally,  all  which  can  be  affirmed  of  rights  and  duties  con-  voium1*- 

I  P     .  a        •        r '  J  !  avoided. 
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or  condition,  composed  of  those  special  rights  and  duties 
capacities  and  incapacities.  But  those  rights  and  duties  capa- 
cities and  incapacities  which  have  no  peculiar  regard  to  any 
peculiar  class,  are  matter  for  the  Law  of  Things.  That  such 
is  the  import  of  the  distinction,  as  it  is  commonly  drawn,  I 
would  not  affirm ;  but  such  it  must  be,  if  the  distinction 
mean  anything  determinate. 
y/s  On  the  whole,  then,  the  marks  of  a  status  or  condition 
/y  are  these : — First,  it  resides  in  a  person  as  member  of  a  class. 
Secondly,  the  rights  and  duties  capacities  and  incapa- 
cities composing  the  status  or  condition,  regard  or  in- 
terest specially  the  persons  of  that  class.  Thirdly,  these 
rights  and  duties  capacities  and  incapacities  are  so  con- 
siderable in  number,  that  they  give  a  conspicuous  cha- 
racter to  the  individual,  or  extensively  influence  his  relations 
with  other  members  of  society .x  This  last  property  is,  I 
think,  not  essential :  and  would  not  be  regarded  in  a  body 
of  law  rationally  constructed. 

Having  stated  the  distinction  between  the  Law  of  Things 
and  the  Law  of  Persons,  I  shall  proceed  to  state  what  ap- 
pear to  me  to  be  the  uses  of  the  distinction :  the  statement 
of  which,  will  throw  additional  light  upon  its  nature.  But 
I  have  first  an  observation  to  make. 

Any  rights  and  duties,  not  singular,  or  peculiar  to  a 
specific  or  determinate  individual,  are  properly  determined 
to  a  class  of  persons.  For  example,  the  rights  and  duties 
arising  from  a  contract,  are  determined  to  the  class  of  con- 
tractors. The  rights  and  duties  arising  from  a  mortgage,  are 
determined  to  the  class  of  mortgagors,  and  to  that  of  mort- 
gagees. If  we  liked,  we  might  place  the  rights  residing  in, 
and  the  duties  incumbent  upon,  these  classes  of  persons,  in 
the  jus  personarum,  and  deem  them  to  constitute  status  or 
conditions. 

But  we  must  consider,  in  order  to  clear  up  this  difficulty, 
that  classes  of  persons  are  of  two  kinds :  first,  classes  which 
might  comprise  persons  of  any  description,  or  nearly  so ;  no 
persons  being  necessarily  excluded,  except  some  classes  la- 
bouring under  a  special  incapacity  which  would  itself  consti- 
tute a  status :  secondly,  classes  which  can  only  comprise  per- 
sons of  one  given  description.  For  example,  whatever  be  his 
other  characters,  any  person  may  be  a  contractor.  None, 
except  persons  who,  being  under  twenty-one  years  of  age, 
are  infcmts  by  the  English  law,  are  under  incapacity  to  con- 
tract.   Sights  and  duties  belonging  to  the  Law  of  Things, 
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are  of  a  large  and  miscellaneous  class,  having  no  special      Lect. 
regard  to  peculiarities  of  position ;  they  regard  equally  all  * — , — ' 
persons,  except  persons  in  a  special  position,  and  under  a 
peculiar  incapacity.     The  rights  and  duties,   for  instance, 
which  arise  out  of  a  contract,  regard  all  contractors,  and 
though  contractors  are  a  special  class,  there  is  scarcely  any  per- 
son who  may  not  belong  to  that  class.     I  ought,  therefore,  The  class 
to  have  added  to  the  distingishing  mark  of  a  status,  that  the  JJJ^ 
class  itself  must  not  be  such  that  it  may  comprise  any,  or  from  it8 
nearly  any,  person  whatever.     Classes  possessing  a  status  not  include 
or  condition  are  classes  which  can  only  comprise  a  part  of  Jj}0^^ 
the  community;   as  husbands  and  wives,  masters  and  ser- 
vants, parents  and  children;  any  or  all  of  whom  may  be  pro- 
misors for  promisees,  mortgagors  or  mortgagees,  contractors, 
and  so  on. 

This  observation  is,  I  think,  an  answer  to  Mr.  Bentham, 
who,  I  am  forced  to  admit,  appears  to  me  to  be  inconsistent 
and  obscure  in  all  he  says  on  this  subject.  The  difficulty  of 
dealing  with  the  word  class,  on  account  of  its  ambiguity, 
creates  the  whole  difficulty  of  the  case.  By  taking  the  word 
class  in  its  widest  sense,  we  might  throw  the  whole  body  of 
law  into  the  Law  of  Persons  :  but  that  was  not  the  object  of 
those  who  have  taken  the  distinction :  they  wished  to  separate 
the  rights  and  duties  specially  affecting  portions  of  the  com- 
munity from  rights  and  duties  of  more  general  interest. 

I  now  proceed  to  the  uses  of  the  distinction.  JMjL0Hkh6 

The  Law  of  Things  is  that  department  of  the  corpus  jurisy? 
which  regards  rights  and  duties  capacities  and  incapacities,  ^ 
considered  in  a  general  or  abstract  manner :  that  is  to  say, 
as  abstracted  from  the  rights  and  duties  capacities  and  in- 
capacities constituting  conditions  or  status.  The  Law  of 
Persons  is  that  department  of  the  entire  body  of  law  which 
is  concerned  with  conditions  or  status.   ^L 

Now,  although  the  idea  of  status  or  condition  is  essential 
or  necessary,  and  must  exist  in  every  body  of  law,  the  division 
of  the  corpus  juris  into  Jus  Personarum  and  Jus  Rerum  is 
not  essential  or  inevitable.  It  is  adapted  as  being  commo- 
dious; as  being  a  good  basis  for  the  arrangement  of  the  corpus 
juris.  But  it  is  easy  to  conceive  arrangements  founded  on 
principles  altogether  dissimilar.  The  main  advantages  of 
this  division  seem  to  me  to  be  these.  ^N^X 

/^  First :  in  the  Law  of  Things,  or  the  Law  of  Things  In-  l/fcepeti- 

corporeal,  or  the  Law  of  Eights  and  Duties;  or  The  Law  Consequent 
generally,  all  which  can  be  affirmed  of  rights  and  duties  con-  ▼otomia- 
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Lrct.      sidered  generally,  or  as  abstracted  from  *£a£w*  or  condition,  is, 
> — l, — '  stated  once  for  all.     One  advantage,  therefore,  of  the  division'  / 
is  that  it  is  productive  of  brevity :   again,  the  general  rules4 ' 
and  principles  with  which  the  Law  of  Things  is  properly  or    / 
directly  concerned,  are  preserved  detached  and  abstracted* ' ' 
from  everything  peculiarly  relating  to  particular  classes  or  "* 
persons ;  they  are,  therefore,  presented  more  clearly  than  if  . 
they  were  interspersed  with  that  more  special  matter.    Each  .* 
rule  or  principle  is  apprehended  more  easily  and  distinctly 
than  if  the  modifications  which  it  receives  from  that  more 
special  matter,  were  appended  or  annexed  to  it.     Being 
brought  together  more  closely,  their  mutual  relation  and 
dependency  is  more  easily  perceived.    The  brevity,  therefore, 
which  this  division  of  the  corpus  juris  produces,  tends  also 
to  its  clearness.     For  example,  the  rights  and  duties  which 
constitute,  and  are  annexed  to  an  estate  in  fee,  or  property 
in  a  personal  chattel ;   the  rights  and  duties  arising  from 
contracts,  or  from  delicts,  are  stated  much  more  clearly  than 
they  could  be  if  they  were  presented  as  modified  by  the  pecu- 
liar rights,  or  the  peculiar  incapacities,  of  married  women  or 
of  infants,    v- 
2.  The  por-       Secondly :  by  distinguishing  such  parts  of  the  law  as  are 
specially**  peculiar  to  particular  classes  from  the  parts  which  are  com- 
a©cttUarg      mon  an<*  °^  universa^  application,  and  by  placing  the  former 
classes,  ren-  under  a  peculiar  head,  or  appending  them  to  the  body  of  the 
accessible™  ^aw  ^n  a  separate  chapter,  the  matter  peculiar  to  every  parti- 
al cop-      cular  class  is  rendered  easy  of  reference.    The  distinction  is 

noscible,  J 

thus  attended  (or  would  be  attended,  if  its  principle  were 
steadily  adhered  to)  with  one  great  and  indisputable  advan- 
tage, which  the  rational  advocates  of  codification  have  most 
insisted  upon.  The  law,  I  am  satisfied,  can  only  be  known 
extensively  to  lawyers;  but  every  class  of  persons  might  know, 
to  a  considerable  extent,  the  parts  of  the  law  specially  relat- 
ing to  themselves.  To  this  end,  those  special  provisions  must 
not  be  interspersed  through  the  whole  body  of  the  law,  but 
must  be  placed  by  themselves  under  a  peculiar  head.  This 
head  may  again  comprise  under  itself  many  other  smaller 
heads :  for  example,  the  head  '  Trader'  might  be  divided  into 
a  variety  of  subordinate  heads,  to  facilitate  the  knowledge 
of  the  matter  peculiarly  affecting  each,  class  of  traders ;  and 
might  thus  be,  in  little,  what  the  corpus  juris,  on  a  larger 
scale,  ought  to  be. 
identity  or  This  plan  of  collecting  under  separate  heads  such  portions 
ta°odUw  of  of  the  law  as  are  peculiar  to  special  or  particular  classes, 
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is  strongly  and   justly  recommended  'by  Bentham.      His      Lkct. 
general  code,   as  distinguished   from  his  proposed  special  * — , — - 
codes  or  bodies  of  law  specially  relating  to  particular  classes,  Things  and 
is  in  fact  the  jus  rerum,  or  Law  of  Things,  of  the  classical  Persons 
Roman  jurists.     If  Bentham  had  ever  given  to  the  Roman  J^JJ^a 
law  the  attention  it  well  deserves,  he  would  have  found  that  division 
his  own   distinction   precisely  tallied  with  that  which   he  Sund0^ 
rejects  with  unmeasured,  and  what,  in  spite  of  my  venera-  S^1*1 
tion  for  Mr.  Bentham,  I  must  call  ignorant,  disdain.     His 
mistake  is  excusable,  because  he  had  never  read  the  Roman 
law  itself,  and  only  understood  this  distinction  as  it  was 
distorted  and  travestied  by  Sir  William  Blackstone,  who, 
misunderstanding  the  ambiguous  word  jus,  actually  trans- 
lates jura  personarum  and  jura  rerum  the  rights  of  persons 
and  the  rights  of  things !  It  is  a  strong  presumption  in  favour 
of  the  distinction,  that  Mr.  Bentham  by  his  unassisted  in- 
vention arrived  at  it;   for  he  certainly  did  not  derive    it 
from  the  Roman  law. 

Instead  of  this  division,  there  are  many  other  divisions  Two  other 
of  the  corpus  juris  which  might  be  adopted.     I  shall  briefly  JJSSm  0f 
advert  to  two  of  these  possible  divisions,  because  they  may  **»«  Corpus 
serve  to  illustrate  that  of  which  I  have  been  treating.  ""*" 

First;  the  head  jus  rerum  might  be  rejected,  and  the 
whole  body  of  the  law  divided  into  special  codes,  heads, 
or  chapters,  appropriate  to  peculiar  classes  of  persons. 
The  inconvenience  of  this  would  be,  that  the  matter  which 
is  common  or  universal  or  has  no  special  relation  to  any 
peculiar  class,  must  be  inserted  under  every  head.  In 
effect,  each  of  the  special  codes  would  consist  of  the  whole 
of  the  common  matter,  plus  the  matter  specially  referring 
to  the  peculiar  class.  The  repetitions  of  the  general  matter 
would  be  as  numerous  as  the  special  classes;  and  conse- 
quently the  bulk  of  the  whole  body  of  law  would  be  truly 
immense.  By  adopting  the  division  into  Jus  Rerum  and 
Jus  Personarum,  the  description  of  the  common  matter  is 
disposed  of  at  once.  No  inconvenience  arises  from  the  sepa- 
ration ;  each  of  the  particular  codes  is  equally  complete ; 
the  facility  to  persons  belonging  to  any  special  class,  of  re- 
ferring to  the  whole  of  law  affecting  them,  is  as  great :  the 
only  difference  is,  that  they  must  look  for  it  under  two 
heads  or  chapters  instead  of  one ;  which  is  no  increase  of 
the  trouble.  For  example,  an  infant  is  about  to  enter  into 
a  contract :  the  infant  or  the  person  designing  to  contract 
with  him  refers  to  the  chapter  on  infants  to  find  in  what 
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Lect.      manner  the  statue  of  an  infant  modifies  the  general  pro- 


-  visions  of  the  law  on  the  subject  of  contracts ;  and  if  this 
is  not  intelligible  to  him  he  refers  to  the  title  *  Contracts' 
in  the  General  Code.  The  operation  is  analogous  to  the 
logical  process  of  laying  a  species  on  a  genus.  By  add- 
ing the  properties  peculiar  to  the  species,  to  those  common 
to  the  genus,  we  obtain  the  whole  essence  of  the  species, 
or  all  the  propertied  belonging  to  it*  The  general  matter 
which  forms  the  jus  rerwn,  is  related  to  the  matter  of  the 
several  chapters  constituting  the  jura  personarum,  as  the 
genera  of  logicians  are  related  to  the  species  under  them. 
By  the  generic  name  all  the  properties  which  are  common 
to  all  the  species  or  narrower  classes  included  in  the  genus, 
are  marked  at  once ;  the  peculiar  properties  of  each  species 
are  marked  afterwards  by  specific  names.  So  in  the  jus 
return,  the  rights  and  duties  capacities  and  incapacities 
common  to  all  parties,  or  which  have  no  peculiar  reference 
to  any  separate  class,  are  described  once  for  all;  and  the 
rights  and  duties  capacities  and  incapacities  which  refer 
peculiarly  to  classes  of  persons,  are  placed  in  codes  or 
chapters  respectively  appropriated  to  those  classes.  In 
each  operation  there  is  a  sort  of  classification  or  of  ab- 
straction ;  in  each  the  effects  are  comprehension  brevity  and 
clearness. 

Not  to  exaggerate,  however,  the  effect  of  this  separation 
of  the  body  of  law  into  the  General  Code  and  a  number 
of  special  Codes,  in  rendering  the  law  cognoscible,  I  must 
observe  that  a  complete  knowledge  of  any  of  these  separate 
parts  implies  a  knowledge  of  the  jus  rerum  of  which  they 
are  only  a  modification,  and  requires  therefore  a  knowledge 
of  that  immense  whole  which  it  modifies.  In  the  example 
which  I  have  already  made  use  of,  that  of  an  infant  entering 
into  a  contract,  it  is  obvious  that  we  must  know  the  general 
nature  of  contracts,  and  the  rights  and  duties  annexed  to 
them,  to  enable  us  to  know  in  what  manner  those  rights  and 
duties  are  modified  by  the  peculiar  status  of  an  infant. 

A  second  possible  division  is  the  following: — The  jus 
personarum  might  be  rejected,  and  the  sets  of  special  pro- 
visions relating  peculiarly  to  special  classes,  not  collected 
under  appropriate  chapters,  but  appended  to  the  more 
general  provisions  which  they  modify  and  control.  For 
example,  under  the  head  of  husband  and  wife,  we  find  the 
provisions  specially  affecting  married  persons,  detached  from 
the  description  of  the  right  of  property  and  the  effects  of 
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contracts  in  the  General  Code.  Bat  the  special  chapter  Le< 
might  be  expunged,  and  the  special  matter  which  it  con-  * 
tains  might  be  appended  to  that  general  description.  On 
this  principle  of  arrangement  the  Code  might  be  as  concise 
as  on  the  esteemed  and  ancient  one  of  the  classical  jurists. 
But  brevity  and  clearness  in  the  exposition  of  the  general 
principles  would  be  lost;  for  to  every  principle,  all  the 
modifications  it  receives  from  the  peculiar  position  of  every 
particular  class  must  be  appended;  and  the  peculiar  law 
of  each  class  being  scattered  everywhere  through  the  Code, 
the  class  could  not  easily  find  their  own  peculiar  law,  but 
must  pick  it  out  bit  by  bit ;  not  finding  it  collected  to  their  . 
hands.  \\ 

The  division  into  jus  personarum  and/tt*  rerum  combines  TheSiivi- 
the  advantages  of  both  these  adverse  methods.     Like  the  ™hw  c?° 
one,  it  enables  all  classes  to  find  easily  the  law  peculiarly  Things  and 
affecting  themselves;  like  the  other,  it  presents  in  a  con-  Persons 
nected  series  those  principles  of  the  law  which  are  common  J^^?6 
to  all  classes.  yC 

These,  however,  are  not  so  much  the  advantages  which  Thedis- 
the  division  has  produced  as  those  it  would  produce  if  its  correctly0 
principles  were  clearly  and  strictly  pursued.     By  the  Eoman  aP*  ^ 
lawyers,  as  for  example  in  the  Institutes,  the  special  law  of  followed 
particular  classes  is  often  placed  in  the  Law  of  Things  :  and  authors!*3 
the  same  in  Blackstone,  in  the  French  Code,  and  in  almost 
all  the  other  compilations  of  lawyers.    Hence  the  question  has 
been  much  agitated,  whether  the  jus  personarum  of  the  Eoman 
lawyers  was  properly  the  law  of  status  (or  the  description 
of  the  rights  and  duties  capacities  and  incapacities  con- 
stituting status ;)  or  merely  a  description  of  the   facts  or 
events  by  whioh  status  is  invested  or  divested.     Whether 
for    instance,  under  marriage  all  the  rights    and    duties 
peculiarly  affecting  husbands  and  wives,  were  intended  to 
be  inserted,  or  merely  marriage  itself,  the  incident  by  which 
the  status  arises,  with  the  modes  by  which  marriage  may 
be  dissolved.     The  truth  is  that  the  authors  of  the  distinc- 
tion have  not  been  consistent.  Sometimes  they  inserted  in  the 
jus  personarum  descriptions  of  the  rights  and  duties  com- 
posing the  status,  while  in  other  cases  they  simply  described 
the  investing  and  divesting  facts,  reserving  the  description 
of  the  rights  themselves  for  the  Law  of  Things. 

If,  therefore,  we  take  the  distinction  not  as  it  would  exist 
if  its  principle  were  steadily  and  consistently  pursued,  buo 
as  it  stands  in  all  existing  bodies  of  law,  it  is  impossible  to 
vol.  n.  o 
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Leer,      describe  it  with  precision  and  clearness.     Bat  if  the  Law 
>- — , — ~   of  Persons  is  strictly  the  law  of  status  or  conditions,  that 
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is,  of  the  classes  of  conditions  which  for  commodious  expo- 
sition are  kept  out  of  the  Law  of  Things,  the  distinction  is 
clear.  Sometimes  matter  which  might  be  placed  in  the  Law 
of  Persons,  is  insetted  in  the  law  of  Things  for  the  same  pur- 
pose, convenience  of  exposition.  Why  for  instance  should 
not  heir,  or  executor,  or  administrator  be  a  status,  as  well  as 
husband  and  wife  9  Sir  Matthew  Hale  actually  places  in  the 
Law  of  Persons  the  relation  of  ancestor  and  heir ;  but  by  a 
strange  inconsistency  places  the  law  of  executors  and  ad- 
ministrators in  the  Law  of  Things.  But  perhaps  it  answers 
better  the  purpose  of  commodious  exposition,  to  append  this 
part  of  the  law  to  the  general  principles  which  it  modifies. 

To  describe,  then,  the  distinction  as  it  exists  in  any  par- 
ticular body  of  law,  is  to  describe  the  whole  arrangement  of 
the  corpus  juris,  and  to  assign  the  reason  Why  every  part  of 
it  is  in  that  particular  place.  This  is  not  relevant  to  the 
purpose  of  my  present  course. 

'.,/,'         ,  A.  |  ''STATUS.— llfcltONEOUS   DEFINITIONS   EXAMINED. 

Lect."     In  my  last  Lecture,  I  endeavoured  to  explain  the  import  of 
^    xtLI  _     the  distinction  between  the  Law  of  Persons  and  the  Law 

Recapitula-   of  Things. 

tlon-  Endeavouring  to  explain  the  import  of  the  distinction,  I 

stated  the  meanings  of  the  obscure  and  obscuring  expres- 
sions 'jus  personarum '  and  'jus  rerum  :'  or  (in  the  language 
of  the  classical  Roman  jurists)  'jus  ad  persona*  pertinens, 
et  jus  ad  res  pertinens.'  And  I  also  stated  the  import  of 
the  distinction,  as  it  was  conceived  in  general  by  those  who 
devised  it :  namely  the  same  Classical  Jurists  in  their  ele- 
mentary or  institutional  treatises. 

Having  explained  the  import  of  the  distinction,  and 
cleared  up  the  terms  in  which  it  is  usually  expressed,  I  pro- 
ceeded to  illustrate  its  nature,  by  showing  its  purposes  and 
uses.  I  showed  that  the  distinction  is  purely  arbitrary :  or 
that  the  distinction  was  devised  by  its  authors,  to  facilitate 
the  arrangement  and  exposition  of  the  corpus  juris,  or  entire 
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body  or  system  of  positive  law.    I  showed  that  the  arrange-      Lect 


ments  which  are  built  on  the  distinction,  (or  which  might 
be  built  on  the  distinction,)  are  probably  the  most  commo- 
dious of  which  the  corpus  juris  will  admit.  And  I  shortly 
contrasted  the  arrangements  which  are  built  on  this  dis- 
tinction, with  certain  possible  arrangements  founded  on 
other  principles. 

The  Law  of  Persons  being  the  Law  of  Status,  and  the 
Law  of  Things  being  the  Law  minus  the  Law  of  Status,  it 
is  clear  that  the  distinction  between  the  Law  of  Persons 
and  the  Law  of  Things,  turns  upon  the  notion  of  Status  or 
Condition,  or  upon  the  notion  of  person  as  meaning  status 
or  condition.  The  sets  of  rights  or  duties,  capacities  or  in- 
capacities, which  are  deemed  status,  conditions,  or  persons, 
are  detached  from  the  bulk  of  the  legal  system,  and  placed 
in  a  peculiar  department  styled  the  Law  of  Persons:  Or 
certain  sets  of  rights,  etc.  are  detached  from  the  bulb  of  the 
legal  system  and  placed  in  that  peculiar  department,  and 
are  styled  therefore  status,  conditions,  or  persons.  And  the 
bulk  of  the  legal  system,  minus  these  status  or  conditions,  is 
distinguished  by  the  name  of  'the  Law  of  Things,9  from 
that  peculiar  department  to  which  conditions  are  banished. 

<  I  have  remarked '  (observes  Savigny,  in  the  treatise  on 
which  I  commented  the  other  evening),  *  that  the  ideas  of 
jus  in  rem  et  jus  in  personam  (or  dominium  et  obligatio)  are, 
in  the  Roman  Law,  all-pervading ;  "  ilberalleingreifend."** 
And  the  same  remark  will  apply  to  the  idea  of  status :  for  on 
the  idea  of  status  the  distinction  between  the  Law  of  Per- 
sons and  the  Law  of  Things  is  founded.' 

Accordingly,  I  endeavoured  in  my  last  Lecture  to  deter- 
mine the  notion  of  status.  Or  (rather)  I  endeavoured  to 
shew  that  the  notion  cannot  be  determined  with  a  close  ap- 
proach to  precision  :  that  certain  sets  of  rights  or  duties,  or 
capacities  or  incapacities,  are,  for  the  sake  of  commodious 
arrangement,  detached  from  the  body  of  the  law,  and  placed 
in  a  peculiar  department :  and  that  to  those  sets  of  rights, 
etc.  which  for  the  sake  of  arrangement  and  exposition  it  is 
found  convenient  thus  to  detach,  the  name  of  status  is  ap- 
plied, or  is  more  particularly  applied. 

•*'....  wie  wichtig  and  iiberall-  Dasselbe  gilt  vom  Begriff  des  Status, 

eingreifend  im  romischen    Rechte  die  Hier  nun  Hegt  die  Untencheidung  yon 

hochst   be8timmte  Begriffe  von   ding-  Personenrechten  und  Sachenrechten  zum 

lichen  Bechten  und  Obligationen  Bind.  Grande.' — S&yigny ,Fom Bernf,etc. p. 98. 
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Certain 
erroneous 
definitions 
of  the  idea 
of  status 
and  of  the 
distinction 
(founded  on 
that  idea) 
between  jus 
personarum 
etjus  rerum. 

First  erro- 
neous defi- 
nition : 
Statu*  an 
occult 
nualitv 
(Modern 
civilians). 


I  now  will  examine  certain  definitions  of  status,  with  cer- 
tain definitions  of  the  distinction  founded  on  the  idea  of 
status,,  which,  in  my  opinion,  are  thoroughly  erroneous,  and 
have  engendered  much  of  the  obscurity  wherein  the  idea 
and  the  distinction  are  involved. 

According  to  a  definition  of  status,  which  now  (I  think)  is 
exploded,  but  which  was  formerly  current  with  modern  civi- 
lians, *  Status  est  qualitas,  cujus  ratione  homines  diverso  jure 
utuntur.'  *  Exempli  gratia,'  (adds  Heineccius,)  *  alio  jure 
utitur  liber  homo;  alio,  servus ;  alio,  civis;  alio,  peregrinus.*8* 

Now  a  given  person  bears  a  given  condition,  (or,  in  other 
words,  belongs  to  a  given  class,)  by  virtue  of  the  rights  or 
duties,  the  capacities  or  incapacities,  which  are  peculiar  to 
persons  of  that  given  kind  or  sort.  Those  rights  or  duties, 
capacities  or  incapacities,  are  the  condition  or  status  with 
which  the  person  is  clothed.  They  are  considered  as  forming 
a  complex  whole :  And,  as  forming  a  complex  whole,  they 
are  said  to  constitute  a  statu*  which  the  person  occupies,  or 
a  condition,  character,  or  person,  which  the  person  bears. 

But,  according  to  the  definition  which  I  now  am  con- 
sidering, the  rights  or  duties,  capacities  or  incapacities,  are 
not  themselves  the  status :  but  the  statu*  is  a  quality  which 
lies  or  inheres  in  the  given  person,  and  of  which  the  rights 
or  duties,  capacities  or  incapacities,  are  merely  products  or 
consequences. 

The  definition  (it  is  manifest)  is  merely  a  case  of  the  once 
current  jargon  about  occult  qualities.  Wherever  phenomena 
were  connected  in  the  way  of  cause  and  effect,  (or  of  cus- 
tomary antecedence  and  sequence,  or  customary  coexistence,) 
it  was  usual  to  impute  the  so-called  effect,  (not  to  the  cus- 
tomary antecedent,  or  to  the  customary  coexistent,)  but  to 
an  occult  quality,  or  occult  property,  which  was  supposed  to 
intervene  in  the  business  of  causation. 

For  example :  In  the  case  of  volition  followed  by  action 
or  forbearance,  (which  I  analysed  in  a  former  lecture,)  the 
antecedent  desire  or  aversion,  with  the  consequent  action  or 
forbearance,  are  really  the  only  entities.  But,  this  not- 
withstanding, a  certain  entity  styled  the  will  (or  a  certain 
willing  will),  is  supposed  to  be  the  cause  of  the  desire  or 


14 '  Homo  et  persona  grammatics  sunt  pore  humane :  aet  persona  est  homo  cum 

synonyms*  at  juridice  differuut.    Omnis  statu  suoconsiderabis.  Qui  itaquestatum 

quidem  persona  homo  est,  sod  non  omnis  non  habet,  is  nee  est  persona.' — Heineccii 

homo  est  persona.  Homo  est,  quicumque  Recitationes,  lib.  i.  tit  3. 
habet  mentem  ratione  prseditam  in  cor- 
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aversion  which  is  truly  the  cause  or  antebedent  of  the,  con-      lect. 
sequent  action  or  forbearance. 

In  the  case  of  a  condition  or  status,  the  occult  quality 
(if  it  mean  anything)  is  the  fact  or  event  from  which  the 
condition  arises:  that  is  to  say,  through  or  by  which,  or 
ratione  cujus,  the  party  bears  the  rights,  or  is  subject  to  the 
duties,  of  which  the  condition  is  composed.  In  the  case,  for 
example,  of  the  correlating  conditions  which  are  borne  by 
husband  and  wife,  the  occult  quality  (if  it  mean  anything) 
is  the  fact  of  the  marriage :  For  through  or  in  consequence 
of  the  marriage  (or  rations  ejus)  the  parties  to  the  marriage 
contract  tdiverso  jure  utuntur*;'  that  is  to  say,  they  are 
clothed  with  the  rights  and  capacities,  and  subjected  to  the 
duties  and  incapacities,  which  distinguish  husbands  and 
wives  from  persons  of  other  classes,  or  which  constitute  the 
status  or  conditions  borne  by  husbands  and  wives. 

But,  not  content  with  this  homely  account  of  the  matter, 
the  scholastic  jurists  imagined  a  fictitious  entity  intervening 
between  the  condition  and  the  fact  engendering  the  con- 
dition :  *  qualitas  ratione  cujus  homo  diverso  jure  utitur  : 9 
an  occult  quality  inhering  in  the  given  person,  by  virtue 
whereof  he  is  clothed  with  distinguishing  rights,  or  is 
subjected  to  distinguishing  duties.  And  to  this  fictitious 
entity,  (and  not  to  those  rights  or  duties,  or  to  the  fact 
which  begets  them,)  these  scholastic  jurists  gave  the  name 
of  status. 

Before  I  dismiss  the  definition  which  I  am  now  consider- 
ing, I  will  remark  that  the  qualitas  in  question  (assuming 
its  existence),  will  not  distinguish  a  status  or  condition  from 
another  set  or  collection  of  rights  or  duties.  If  the  rights 
or  duties  which  constitute  a  status  or  condition  spring  from 
an  occult  quality  lying  in  the  person  who  bears  it,  every 
right  or  duty  must  spring  from  a  similar  quality  in  the  per- 
son who  is  clothed  with  the  right,  or  on  whom  the  duty  is 
incumbent.  For  example :  An  estate  in  fee-simple,  or  an 
estate  for  life  or  years,  is  not  the  effect  or  consequence  of 
the  descent  from  the  deceased  ancestor,  or  of  the  convey- 
ance or  demise.  It  is  clearly  the  effect  or  consequence  of  a 
certain  occult  quality  which  lies  in  the  tenant  in  fee  or  the 
tenant  for  life  or  years.  It  springs  from  an  estate-in-fee- 
giving  quality,  or  an  estate-for-life  or  an  estate-for-years- 
giving  quality,  which  resides  in  the  party  who  is  clothed 
with  the  right  or  interest.  As  (in  the  scholastic  philosophy) 
a  house  was  burnt  by  fire,  or  a  block  split  by  a  wedge, 
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*£x*r-      through  a  certain  house-burning  quality,  or  a  certain  block- 

« ■ — '  splitting  quality,  which  inhered   in  the  fire  or  the  wedge. 

It  is  pertinently  asked  by  Thibaut,  (who,  with  his  usual  per- 
spicacity, detects  the  absurdity  of  the  definition,)  wherein 
the  inlying  quality  of  a  husband  or  guardian  can  consist, 
unless  it  consists  in  the  fact  of  the  marriage,  or  in  the  ac- 
ceptance by  the  guardian  of  the  proffered  wardship  9  M  And 
if  the  marriage  or  acceptance  constitute  an  occult  quality 
inhering  or  lying  in  the  husband  or  guardian,  must  not  a 
similar  quality  reside  in  every  party,  who,  by  a  contract,  or 
by  any  other  fact,  acquires  any  right,  or  is  subjected  to  any 
duty. 

The  supposition  that  a  status  is  a  quality  inhering  in  the 
party  who  bears  it,  has  every  fault  which  can  possibly  be- 
long to  a  figment.  The  supposed  quality  is  merely  fictitious. 
And,  admitting  the  fiction,  it  will  not  serve  to  characterise 
the  object,  for  the  purpose  of  distinguishing  which,  the  ficti- 
tious quality  was  devised. 

It  is  remarkable  that  Bentham  (who  has  cleared  the  moral 
sciences  from  loads  of  the  like  rubbish)  adopts  this  occult 
quality  under  a  different  name.  In  the  chapter  in  the  Traites 
de  Legislation,  which  treats  of  iltats  (or  of  status  or  condi- 
tions,) he  defines  a  status  thus :  '  Un  6tat  domes tique  ou 
civil  n'est  qu'une  base  ideale,  autour  de  laquelle  se  rangent  des 
droits  et  des  devoirs,  et  quelquefois  des  incapacity. ,86 

Now  this  base  ideate  (which  is  distinct  from  the  rights  or 
duties  constituting  the  condition,  and  also  from  the  fact  or 
event  by  which  the  condition  is  engendered)  is  clearly  the 
fictitious  quality  (expressed  in  another  shape)  which,  accord- 
ing to  the  scholastic  jurists,  forms  the  status. 

And  the  error  is  the  more  remarkable,  inasmuch  as  Ben- 
tham, in  the  next  sentence  but  one,  tells  us,  with  per- 
fect correctness,  that  '  connaitre  un  6tat,  c'est  connaitre 
separ£ment  les  droits  et  les  devoirs  qui  y  sont  r£unis :'  im- 
plying that   a  status   or   condition  is  nothing  fictitious  or 

• 

M  Der  Begriff  vom  Statu  (sensustricto)  anheischig  mache,  ein  Mandat  zn  fiber- 

ist  so  vag,  dass  er  alien  Unterschied  nehmen  ?  als  wenn  ich  erklare,  ein  Erb- 

zwischenjtw  personarum  und  rerum  anf-  6chait  haben  zu  woilen,  u.  s.  w.  ? — Thi- 

hebt.  Wodurch entsteht  die  Qualitat,dass  baut,  Venuche,  vol.  ii.  p.  19. 

jemand  Tutor,  Magistral,  oder  Ehemann  ■•  foot:  A  collective  name  for  the  ac- 

istl    Doch  durch  nichts  anders,  als  da-  tual  and  possible  rights  and  obligations 

durch,  dass  er  die  Wiirde  und  Tutel  uber-  of  some  given  person,  and  for  such  inca- 

nimmt,  und  die  Ehe  schliesst.    1st  diess  parities  and  exemptions  as  he  may  lie 

mehr  in  der  Person  liegonde   Qualitat,  under  or  enjoy. — Marginal  Note  in  Ben- 

als  wenn  ich  mieh  durch  einen  Vertrag  tham,  TraiUst  etc.  vol.  i.  p.  294. 
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ideal,  but  a  lot  of  rights  or  duties  marked  by  a  collective      Lect. 


name,  and  bound  by  that  name  into  a  complex  aggregate. 

I  will  briefly  remark,  before  I  proceed  to  the  next  topic, 
that  the  status  consists  of  the  peculiar  rights  or  duties  (or 
the  peculiar  capacities  or  incapacities,)  and  not  of  the  fact 
or  event  which  is  mediately  or  immediately  their  legal  cause 
or  antecedent.  For  example :  The  peculiar  rights  and 
duties  of  husband  and  wife,  and  not  the  marriage  from 
which  they  arise,  constitute  the  correlating  conditions  borne 
by  the  two  parties. 

The  absurd  definitions  of  status  which  I  have  examined, 
probably  arose  from  neglect  of  the  very  obvious  truth  which 
I  now  have  suggested. 

Through  an  ellipsis  (or  an  abridged  form  of  expression) 
we  ascribe  the  rights  or  duties  which  constitute  a  status,  (not 
to  the  fact  or  event  which  engendered  the  status,  but)  to  the 
very  status  of  which  they  are  constituent  elements.  We 
talk,  for  example,  of  an  action  ex  statu,  or  of  a  right  of 
action  founded  on  a  status ;  meaning  in  truth  (if  we  speak 
with  a  determinate  meaning)  a  right  of  action  arising  from 
the  fact  by  which  the  status  was  begotten.  For  the  right  of 
action  being  parcel  of  the  status,  is  not  the  legal  consequence 
of  the  status  itself,  but  (with  the  rest  of  the  status  of  which 
it  is  parcel)  is  the  legal  consequence  of  the  fact  from  which 
the  status  arises. 

The  authors,  therefore,  of  the  absurd  definitions  in  ques-. 
tion  naturally  reasoned  thus  ;  *  The  fact  or  event  from  which 
a  status  arises,  is  not  the  status  itself.  Nor  is  status,  conditio, 
or  persona,  a  collective  name  for  an  aggregate  of  rights  or 
duties:  inasmuch  as  rights  or  duties  are  styled  "ex  statu,"  or 
are  said  to  be  consequences  of  status.  Consequently,  there 
must  be  a  tertium  quid,  (distinct  from  the  fact,  on  the  one 
hand ;  and  froin  tb©  rights  or  duties,  on  the  other,)  of  which 
those  rights  or  duties  are  products  or  eSeot*.  Eut  T^Zt  i! 
that  tertvum  quid  9  Why,  clearly,  an  occult  quality  lying  or 
inhering  in  the  person  by  whom  the  status  or  person  is  said 
to  be  borne  or  sustained.9 

I  will  also  remark,  before  I  proceed  to  the  next  topic,  that 
the  rights  or  duties  which  are  constituent  elements  of  a  status, 
are  of  two  kinds.  I9.  Those  which  arise  solely  from  the  very 
fact  or  event  by  which  the  party  was  invested  with  the  con- 
dition. 2°.  Those  which  arise  from  the  fact  or  event  coupled 
with  another  and  a  subordinate  fact  or  event.   For  example : 
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Lkct.  The  right  of  the  husband  or  wife  to  the  consortium  or  corn- 
el,— *  pany  of  the  other,  (either  against  the  other,  or  against  third 
persons  or  strangers,)  is  a  right  which  arises  solely  from  the 
mere  fact  of  the  marriage.  But  a  right  or  interest  of  either 
in  goods  or  land  acquired  by  the  other,  is  the  joint  result  of 
the  causa  or  fact  by  which  the  goods  or  land  were  acquired, 
and  of  the  marriage  itself.  From  that  acquisitive  fact,  the 
right  of  the  husband  or  wife  in  the  goods  or  land  arises: 
By  virtue  of  the  marriage,  that  right  or  interest  is  so  modi- 
fied, that  a  right  or  interest  in  the  same  subject  accrues  to 
the  other  of  the  two  parties. 

Eights  or  duties  which  arise  solely  from  the  fact  engen- 
dering the  condition,  are  said  to  arise  ex  statu  immediate. 
Those  which  arise  from  the  fact  engendering  the  condition 
coupled  with  another  and  subordinate  fact,  are  said  to  arise 
ex  statu  mediate.    The  latter  are  also  said  to  arise  from  those 
capacities  or  abilities  which  are  immediate  consequences  of 
the  fact  engendering  the  condition.     For  without  the  inter- 
vention of  the  particular  and  subordinate  fact,  the  fact  en- 
gendering the  condition  does  not  engender  the  particular 
right  or  duty :    It  merely  engenders  a  capacity  or  ability  to 
take  or  incur  a  right  or  duty  of  the  kind,  in  case  a  particular 
or  subordinate  fact  of  the  kind  shall  happen  to  intervene. 
For  example :   By  the  marriage,  the  husband  (according  to 
the  law  of  England)  is  clothed  with  a  capacity  or  ability  to 
acquire  choses  in  action  belonging  to  the  wife.     But,  in  order 
that  he  may  really  acquire,  in  pursuance  of  that  capacity  or 
ability,  two  particular  facts,  subordinate  to  the  fact  of  the 
marriage,  must  necessarily  intervene :  namely,  the  acquisi- 
tion by  the  wife  of  a  chose  in  action,  and  the  reduction  into 
possession  by  the  husband  of  that  same  chose  in  action. 

Bights  which  arise  solely  from  the  fact  engendering  a  con- 
dition, (or  rights  which  arise  ex  statu  immediate^  are  closely 
analogous  (as  I  shall  shew  in  my  next  lecture)  to  the  rights 
which  are  styled  by  Blackstcne  '  absolute  rights,'  and  which 
are  styled  commonly  '  nafoiral  or  innate  rights.' 

The  only  difference  between  them  is  this  :  The  former  are 
rights  which  arise  solely  from  the  fact  engendering  a  condi- 
tion :  the  latter  are  rights  which  arise  solely  from  the  fact  of 
the  party  who  bears  them  being  under  the  protection  of  the 
state.  By  some  writers,  accordingly,  absolute  rights,  or  natural 
or  innate  rights,  are  styled,  aptly  enough,  'rights  arising  sine 
speciali  titulo.'  The  only  objection  to  the  phrase  is  this: 
that  it  applies  to  rights  arising  ex  statu  immediate,  as  well  as 
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to  those  more  general  (and,  indeed,  univ&sal)  rights,  which      Lect. 


are  styled  natural  or  inborn. 


XLl 


According  to  the  definition  of  a  status  which  I  now  have  St™** 
examined,  a  status  is  an  occult  quality  inhering  in  the  person  definition : 
who  bears  it:  Or  it  is  an  ideal  basis  on  which  the  rights  q^^of 
or  duties,  capacities  or  incapacities,  really  constituting  the  fhe  ***?? 
status,  rest  or  repose.  fact* 

In  the  chapter  in  the  Traitis  de  Legislation,  which  treats  of  C^11*11*111)- 
Etats  (or  of  status  or  conditions),   there  is  the  following 
passage : 

Haying  said  very  truly,  that  '  connaitre  un  Stat,  c'est  con- 
naitre  separement  les  droits  et  les  devoirs  qui  y  sont  r£unis,' 
Bentha*  goes  on  to  ask,  '  mais  quel  est  le  principe  d'union 
qui  les  ressemble,  pour  en  faire  la  chose  factice  qu'on  ap- 
pelle  un  etat  ou  une  condition  9  And  to  the  question  which 
he  thus  suggests,  he  gives  the  following  answer :  '  C'est 
l'identit6  de  l'£v£nement  investitif,  par  rapport  a  la  posses- 
sion de  cet  flat.9 

It  may  (I  think)  be  inferred  from  this  answer,  that,  in  Ben- 
tham'8  opinion,  the  following  are  the  tests,  or  distinguishing 
marks,  of  a  status,  condition,  or  person. 

1.  A  status  is  a  set  or  collection  of  various  rights  or  duties, 
or  of  various  capacities  or  incapacities  to  take  or  incur  rights 
or  duties.  2.  The  rights  or  duties  which  are  its  constituent 
elements,  are  legal  effects  or  consequences  of  one  investitive 
fact,  of  one  title  or  mode  of  acquisition,  or  (in  the  usual  lan- 
guage of  the  Roman  lawyers)  of  one  causa  or  antecedent.  It 
is  the  fact  of  their  springing  from  a  common  source,  or  the 
fact  of  their  arising  in  common  from  one  antecedent  or  causa, 
which  makes  them  the  collective  whole,  or  the  complex  ag- 
gregate, styled  a  status  or  condition. 

Now  it  certainly  is  true,  that  a  status  is  a  set  or  collection 
of  various  rights  or  duties.  And  it  certainly  is  also  true,  that 
the  rights  or  duties  which  are  its  constituent  elements,  are 
legal  effects  or  consequences,  mediately  or  immediately,  of  one 
and  the  same  title  or  investitive  fact  or  event.  The  status,  for 
example,  of  husband  or  wife,  is  a  set  or  collection  of  various 
rights  and  duties,  and  various  capacities  and  incapacities: 
All  which  rights  and  duties  capacities  and  incapacities 
arise  from  the  status,  mediate  or  immediate :  that  is  to  say, 
they  arise,  mediately  or  immediately,  from  the  one  fact  of  the 
marriage,  or  from  the  one  title  or  causa  by  which  the  status 
is  engendered. 

But  though  these  two  properties  belong  to  every  status. 
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Lect.      they  are  not  tests9  or  characters  of  a  status,  or  will  not  dis- 

< , — '   tinguish  status  or  conditions  from  those  rights  and  duties 

which  are  matter  for  the  Law  of  Things. 

For,  first,  these  properties  belong  to  every  of  the  aggre- 
gates which  are  styled  by  modern  civilians  wriversitates  juris : 
that  is  to  say,  complex  sets  or  collections  of  rights  or  duties. 
And  though  every  status  (which  is  not  purely  burthensome) 
jnay  be  deemed  a  universitas  juris,  there  are  many  of  these 
universities  which  are  not  esteemed  status ;  but  are  always 
inserted  (and,  I  think,  properly)  in  that  general  department 
of  the  law  which  is  styled  the  Law  of  Things. 

The  aggregate,  for  example,  of  the  rights  and  duties  which 
passes  by  testament  or  intestacy  to  the  general  representative 
of  a  deceased  person,  has  never  been  deemed  a  statiM  or  con- 
dition, but  has  always  been  considered  as  part  and  parcel  of 
the  bulk  of  the  legal  system.  In  the  institutional  writings 
of  the  Roman  lawyers,  in  the  French  and  Prussian  codes,  and 
in  every  systematic  code  (or  every  systematic  exposition  of  a 
corpus  juris)  of  which  I  have  any  knowledge,  the  rights  and 
duties  of  heirs  (or  of  universal  successors  to  deceased  per- 
sons) are  placed  in  the  jus  rerum  and  not  in  the  jus  persona- 
rum.  And  by  our  own  Hale  and  Blackstone,  (the  only  sys- 
tematic expositors  of  our  own  corpus  juris,)  'the  rights  and 
duties  of  the  executor  and  administrator  (who  are  properly 
the  heeres  testamentarius  and  the  hares  legitinms  of  the  Roman 
Law)  are  inserted  in  the  general  department  which  they 
style  the  rights  of  things,  and  not  in  the  special  and  excep- 
tional department  which  they  style  the  rights  of  persons.  By 
Hale,  indeed,  in  his  analysis  of  the  law,  the  rights  and  duties 
of  the  heir  (who,  in  some  respects,  though  not  in  all,  is  suc- 
cessor universalis)  are  placed,  inconsistently  enough,  in  the 
Law  of  Persons,  as  well  as  in  the  Law  of  Things. 

.  Now  the  aggregate  of  rights  and  duties,  which  devolves 
by  testament  or  intestacy  to  the  general  representative  of  a 
deceased  person,  has  both  the  properties  (although  it  never 
is  deemed  a  status  or  condition)  by  which,  in  Bentham's 
opinion,  a  status  or  condition  is  characterised.  For  it  is  a 
set  or  collection  of  various  rights  and  duties  (and  a  set  or 
collection  extremely  complex  or  composite).  And  the  rights 
and  duties  which  are  its  constituent  elements,  are  conse- 
quences, mediately  and  immediately,  of  one  and  the  same 
title :  namely,  of  the  testament,  and  the  acceptance  of  the 
heritage  by  the  testamentary  heir  or  representative;  or  of 
the  complex  title,  or  complex  mode  of  acquisition,  by  which 


Definitions  of  Status  criticised.  727 

the  heritage,  in  the  case  of  intestacy,  passes  to  the  legitimate      Lect. 
successor.  « — r—* 

And,  secondly,  the  two  properties,  which,  in  Mr,  Ben*, 
tham's  opinion,  characterise  a  status  or  condition,  are  not 
even  peculiar  to  those  aggregates  of  rights  and  duties  which 
are  styled  by  modern  civilians  universitates  juris.  They  are 
found  in  most  or  many  of  those  numerous  rights  or  duties, 
which,  as  contradistinguished  to  universities  of  rights  and 
duties,  are  deemed  particular  or  singular.  For,  as  I  shall 
shew  hereafter,  the  difference  between  a  university  or  com- 
plex aggregate  of  rights  or  duties,  and  a  right  or  duty 
deemed  particular  or  singular,  is  not  a  difference  which  can 
be  described  precisely,  but  is  one  of  the  vague  differences 
which  are  styled  differences  of  degree. 

Most  rights  and  duties  are  not  in  strictness  singular,  but 
are  complexions  or  aggregates  of  elementary  rights  and 
duties.  And  the  difference  between  a  right  or  duty  deemed 
singular,  and  a  so-called  university  of  rights  and  duties, 
merely  lies  in  this :  that  the  former  is  a  less  complex,  pud 
the  latter  a  more  complex  lot. 

Take,  for  example,  aright,  always  esteemed  singular,  which 
is  not  the  most  complex  of  rights  of  that  description :  namely, 
the  right  of  dominion  or  property  in  a  specifically  determined 
thing :  as,  a  horse,  a  slave,  a  garment,  a  house,  a  field,  or 
what  not.  It  is  manifest  that  the  right,  though  deemed 
singular,  is  truly  a  collection  or  aggregate  of  rights  of  which 
an  adequate  description  would  occupy  a  bulky  volume.  It 
consists,  for  example,  of  the  right  of  exclusive  user  or  posses- 
sion ;  of  the  right  of  disposing  or  aliening  totally  or  partially  ; 
of  rights  of  vindication,  and  other  rights  of  action,  in  the 
event  of  a  disturbance  of  any  of  those  primary  rights :  Each 
of  which  rights,  constituting  the  right  of  dominion,  may 
itself  be  resolved  into  other  rights  which  are  less  complex  or 
composite. 

Suppose  that  the  thing,  which  is  the  subject  of  the  right 
of  dominion,  is  also  pledged  or  mortgaged,  and  you  get  at 
a  right  in  the  mortgagor,  or  mortgagee  which  is  more 
complex  still.  For  each  has  jus  in  rem,  not  less  complex 
than  the  simple  right  of  dominion,  coupled  with  rights  in 
personam  availing  against  the  other.  And  yet  this  intricate 
right  of  the  mortgagor  or  mortgagee,  is  deemed  a  singular 
or  particular  right,  and  not  a  university  of  rights. 

The  two  properties  which,  in  the  opinion  of  Bentham, 
characterise  a  status  or  condition,  are  therefore  found  in 
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most  of  the  rights  which  are  deemed  singular  or  particular ; 
and  which,  in  every  code,  and  by  every  private  expositor  of 
a  corpus  juris,  are  placed  in  the  general  department  styled 
the  Law  of  Things.  In  the  case  of  every  right  deemed  par- 
ticular or  singular,  (excepting  the  elementary  rights,  which, 
in  the  last  result,  are  the  constituents  of  all  others,)  the  right, 
in  truth,  is  not  particular  or  singular,  but  like  a  status  or 
condition,  is  a  collection  of  various  rights :  which  various 
rights,  like  the  rights  and  duties  that  are  constituent  ele- 
ments of  a  condition,  are  consequences,  mediately  or  imme- 
diately, of  one  title  or  antecedent. 

I  have  remarked  above,  that  the  rights  or  duties  which 
are  constituent  elements,  of  a  status,  are  commonly  divisible 
into  two  kinds:  1st,  those  which  arise  immediately  or  di- 
rectly from  the  paramount  and  more  general  title  which  en- 
genders the  status  x  2dly,  those  which  arise  mediately  from 
that  paramount  and  more  general  title,  through  subordinate 
and  more  special  titles. 

And,  at  the  first  glance,  I  imagined  that  this  was  the 
distinguishing  mark  of  a  status  or  condition.  But  I  am  not 
sure,  that  every  set  of  rights  or  duties,  deemed  a  status  or 
condition,  is  divisible  in  that  manner.  And  I  am  quite 
sure,  that  universities  of  rights  and  duties  not  deemed  con- 
ditions, with  sets  of  rights  or  duties  deemed  particular  or 
singular,  are  divisible  in  that  mannet :  that  is  to  say,  some 
of  the  rights  or  duties  composing  the  aggregate  or  set, 
arise  immediately  from  a  paramount  and  more  general  title 
by  which  the  aggregate  or  set  is  itself  engendered:  whilst 
others  arise  mediately  from  that  paramount  and  more 
general  title,  through  subordinate  and  more  special  titles. 

For  example :  All  the  rights  and  duties .  of  the  English 
executor  (who,  as  universal  successor,  has  properly  juris 
universitas)  arise  in  a  certain  sense,  from  one  complex  title : 
namely,  the  will  and  probate.  But  some  of  his  rights  and 
duties  arise  immediately  and  directly  from  that  his  para- 
mount and  more  general  title!  whilst  others  are  not  en- 
gendered by  that  paramount  and  more  general  title  with- 
out the  intervention  of  secondary  and  more  special  titles. 
Such,  for  example,  are  rights  arising  from  a  contract  into 
which  the  executor  may  enter,  touching  the  effects  of  the 
testator ;  or  a  right  of  action  arising  from  an  injury  done 
to  him  in  his  character  of  executor,  and  not  arising  from 
an  injury  done  to  the  deceased. 
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And  the  rights  which  are  constituent  elements  of  the      i**ct. 
right  of  dominion  or  property  (always  deemed  a  singular  <- — , — * 


or  particular  right)  are  divisible  in  the  same  manner.  Some 
arise  from  the  conveyance,  (or  from  the  other  title  by  which 
the  dominion  is  acquired,)  immediately  or  directly.  But 
others  arise  from  the  title  by  which  the  dominion  is  ac- 
quired, through  the  intervention  of  a  secondary  or  more 
special  title.  For  example:  The  right  of  dominion  com- 
prises (amongst  numerous  other  rights)  a  right  of  vindica- 
tion: that  is  to  say,  of  restoration  to  the  exercise  of  the 
right  of  dominion,  if  the  exercise  be  prevented  by  eviction, 
or  hindered  by  any  disturbance.  But  before  the  right  of 
vindication  can  completely  accrue  to  the  dominus,  he  must 
be  evicted  from  the  possession,  or  otherwise  disturbed  in 
the  enjoyment. 

A  person  clothed  with  a  condition,  or  bearing  a  person  or  Fourth 
character,  has  jus  in  rem  (or  a  right  availing  against  the  definition : 
world  at  large)  in  the  complexion  or  aggregate  of  the  rights  ^Uatedby 
which  are  constituent  elements  of  the  status.  j**  »  rem 

At  first  I  imagined  that  this  might  distinguish  a  status,  pkxion  or 
from  the  set  of  rights  or  duties  which  are  not  status.    But,  Jf ^Jjf 
for  various  conclusive  reasons,  I  am  convinced  that  this  jus 
in  rem  over  the  status  itself  is  not  a  character  or  distinguish- 
ing mark  by  which  we  can  determine  what  a  status  is. 

The  jus  in  rem  over  the  aggregate  of  the  rights  which  are 
constituent  elements  of  a  status,  is  therefore  not  a  character, 
or  a  distinguishing  mark  by  which  we  can  distinguish  status 
or  conditions  from  the  sets  of  rights  or  duties  which  are  not 
status  or  conditions. 

For,  1st,  in  purely  onerous  conditions,  the  mark  is  not  to 
be  found :  a  right  to  a  burthen,  or  to  vindicate  the  enjoy- 
ment of  a  burthen,  being  an  absurdity. 

And  2dly,  the  mark  is  to  be  found  in  universities  of 
rights,  which  have  never  been  deemed  conditions  or  status, 
but  have  been  placed  by  common  consent  in  the  Law  of 
Things.  Such,  for  example,  are  the  universities  or  com- 
plex aggregates  of  rights  which  reside  in  the  universal  suc- 
cessors to  testators  and  intestates. 

Sdly,  I  almost  incline  to  think  that  the  same  mark  may 
be  found  in  many  of  the  sets  of  rights  which  are  deemed 
singular  or  particular.  E.  g.  Eight  of  dominion  would 
seem  to  import  a  right  in  the  set  or  collection  of  rights 
into  which  dominion  may  be  analysed.  When  the  owner 
vindicates  his  possession  he  reinstates  himself  in  the  enjoy- 


**■  ' 


^r  <^jJ£fT'l?  ment  of  many  separate  rights.  And  what  mote  is  done  by 
*^  - — , — *  an  action  ex  statu,  or  by  any  other  action  founded  on  &  juris 
f       \*l  »,)«*  Vi  v  •universita&9 

But  to  this  consideration  I  must  revert  hereafter,  and  will 
not  pursue  it  here. 


Thibant's 
definition 


In  an  excellent  treatise  on  Jui  personarum  et  rerum,  which 

of  statu*      occurs  in  his  €  Vertoiche,'  or  Esdays,  Thibaut  of  Heidelberg 

cntlc  states  the  import  of  the  distinction  in  the  following  manner:87 

//     He  says  that  the  department  of  the  corpus  juris  which  is 

</    styled  jus  personarum,  is  concerned  with  the  differences  be* 

tween  persons :  whilst  that  department  of  the  corpus  juris 

which  is  styled  ju&  rerum,  is  concerned  with  all  other  matters 

about  which  law  is  conversant,  and  more  especially  about 

things  incorporeal,  or  about  rights  and  duties.     This  account 

of  the  distinction  accords  exactly  or  nearly  with  that  account 

of  it  which  I  gave  in  my  last  lecture.     y> 

But,  I  think,  it  will  not  enable  us  to  determine  with  pre- 
cision, the  subject  or  matter  of  the  law  of  persons. 

When  he  says  that  this  department  is  concerned  with 
the  differences  between  persons,  he  means  by  the  term 
c  persons,'  homines,  or  human  beings,  or  he  means  status 
or  conditions.  If  he  means  status  or  conditions,  he  is  right 
in  saying  that  the  Law  of  Persons  is  concerned  with  differ- 
ences between  persons :  for  it  is  concerned  with  describing 
and  distinguishing  the  various  status  or  conditions.  But 
this  leaves  the  main  difficulty  untouched.  For  why  are 
the  sets  of  rights  and  duties,  which  are  detached  from  the 
bulk  of  the  legal  system  and  styled  status  or  conditions, 
so  detached  in  preference  to  others  P  Or,  in  other  words, 
what  is  the  common  mark  which  severs  the  so-called  status 
from  the  sets  of  rights  or  duties  which  have  not  been 
treated  as  such  P 

And  if  he  means  by  persons,  homines  or  human  beings, 
the  same  difficulty  presents  itself  in  a  somewhat  different 
form.  It  is  manifest  that  those  differences  between  persons, 
which  occur  in  the  science  of  jurisprudence,  (or  those 
classes  of  persons  which  occur  in.  the  science  of  jurispru- 
dence,) are  entirely  founded  on  differences  between  the 
rights  and  duties,  with  and  to  which  persons,  as  meaning 
men,  are  invested  and  subjected:  or,  what  comes  to  the 
same  thing,  they  are  founded  on  those  differences  between 

•7  Thibaut*  Versuche,  etc.  vol.  ii.  pp.  5,  6,  7,  9,  21. 
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the  facts  and  circumstances  touching  or  concerning  persons,  l^t- 
which  make  it  necessary  to  determine  differently  certain  of  » — , — * 
their  rights  and  duties.  Whence,  for  example,  the  class  of 
infants,  or  the  difference  between  infants  and  other  classes 
of  persons  ?  Why,  clearly  from  the  rights,  duties,  and  in- 
capacities, which  are  peculiar  to  infants :  or,  what  comes  to 
exactly  the  same  thing,  from  that  youth  and  inexperience* 
incident  to  infancy,  which  renders  it  necessary  to  arm  and 
protect  infants  with  those  peculiar  rights,  duties,  and  inca- 
pacities. 

This  is  admitted  by  Thibaut  himself:  who  says,  *The  Law 
of  Persons  is  concerned  with  differences  between  persons : 
not,  however,  absolutely;  but  only  in  so  far  as  the  differences 
between  persons  influence  their  rights  and  duties.' 

Now,  as  I  remarked  in  my  last  Lecture,  there  is  no  right 
residing  in  several  persons,  and  no  duty  incumbent  upon 
several  persons,  which  might  not  be  made  the  basis  of  a  class 
of  persons.  Every  right  or  duty  (excepting  a  right  or  duty 
peculiar  to  a  specifically  determined  individual)  might  deter- 
mine the  persons  clothed  with  it,  or  the  persons  subject  to  it, 
to  a  kind  or  sort.  Insomuch  that  the  possible  classes  of  per- 
sons are  as  numerous  as  the  possible  differences  between 
rights  and  duties* 

Why,  then,  are  only  certain  classes  of  persons  made  the 
subjects  of  the  Law  of  Persons  ?  Or,  (what  is  the  same  ques- 
tion put  in  another  form,)  why  are  certain  sets  of  rights  and 
duties  inserted  in  the  Law  of  Conditions,  whilst  others  are 
not  deemed  conditions,  and  are  not  detached  from  the  bulk 
of  the  legal  system  ? 

Thibaut  may  probably  mean,  that  the  Law  of  Persons  is 
not  concerned  properly  with  status  or  conditions*  but  only 
with  the  titles  or  facts  by  which  status  or  conditions  are 
invested  and  divested «  the  description  of  status  or  condi- 
tions, or  of  the  rights  or  duties  which  are  their  constituent 
elements,  being  remitted  to  the  Law  of  Things.  This  ques- 
tion, on  which  I  touched  in  my  last  Lecture,  I  shall  examine 
in  my  next. 
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Notes. 

For  Savigny'g  conception  of  the  order  or  method  which  is  ob- 
served by  Grains  and  Justinian  in  treating  the  Law  of  Things,  see 
Tom  Beruf,  etc.  p.  66. 

%  Vermopensrecht :  i.e.  Jus  facukatum ;  "" 

the  law  of  rights  and  duties ;  or 
the  law  of  things  incorporeal 


The  law  of l  dingliche  The  law  of « Obligationen/ 

Rechte,'      donunia,  or  Jura  in  personam, 
jura  in  rem,  or  Jura 
reaUa. 

The  two  passages  in  his  Vom  Beruf,  etc.  pp.  98  and  66,  are  un- 
fortunately the  only  parts  of  his  works  in  which  Savigny  has  in- 
timated his  opinion  concerning  the  method  of  the  Institutes.88 — 
See  ante,  p.  719. 

sy         The  legal  relations89  between  private  persons,   apart  from  the 
//  political  sanctions  by  which  those  relations  are  maintained,  is  the 

subject-matter  of  Civil  Law. 

Civil  Law. 


Law  relating  To  things,  To  obligations, 

to  persons.  (Jus  in  re.)  v 

The  consideration  of  these  branches  of  Civil  Law,  should  be 
preceded  by  a  review  of  the  various  Status  or  Conditions :  i.  e.  of 
the  different  capacities  of  different  members  of  the  society ;  or, 
in  other  words,  of  the  varying  clusters  of  rights  and  obligations 
of  which  they  are  severally  susceptible. 

Amongst  the  ancients  the  distinctions  between  the  various  con- 
ditions were  much  broader  than  amongst  the  moderns  ;  with 
whom  almost  every  legal  incapacity  is  founded  upon  a  correspond- 
ing physical  one. 

Of  the  various  conditions  or  status ,  some  are  the  creatures  of 
government ;  others  would  exist  without  government ;  although 
the  rights  and  obligations  of  which  they  severally  consist  would 
in  that  case  be  merely  moral. 

These  various  conditions  constitute  the  subject-matter  of  the 

M  These  lectures  were  written  before  •  The  extract  here  made  appears  to 

the  publication  by  Savigny  of  his  'Sys-  have  been  intended  by  the  author  rather 

tern  des  heutigen  romischen  Rechte,'  in  as  a  paraphrase  of  the  passage  in  Falck, 

which  this  subject  is  discussed.  See  voL  than  an  expression  of  his  own  views. — 

i.  §  69,  p.  393.  B.  C. 
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law  which  relates  to  persons ;  although  it  is  more  especially  con-  Lxcr. 

\            versant  with  domestic  or   quasi-domestic   conditions. — Marginal  -    x^iI   ^ 
JVbfe  *»  ^aZcA;,  p.  47,  §  27. 


Das  Personen-Recht  soil  von  den  Yerschiedenheiten  der  Per- 
sonen  handeln;  aber  natiirlich  nicht  unbedingt,  sondern  nur 
sofern,  als  diess  anf  die  Verschiedenheit  der  Bechte  and  Yerbind- 
lichkeiten  Einfluss  hat.  Das  Sachenrecht  soil  von  Sachen  han- 
deln, nnd  muss  wieder  in  zwei  Theile,  Lehre  von  den  korper- 
lichen,  nnd  Lehre  von  den  nnkorperlichen  Sachen,  zerfallen. 
Zn  dem  letzten  Theil  gehort  die  ganze  Materie  von  den  Rechten 
nnd  Yerbindlichkeiten,  weil  diese  Arten  der  nnkorperlichen 
Sachen  sind.  Das  Personen-Recht  soil  sich  also  mit  alien  dem 
Juristen  wichtigen  Yerschiedenheiten  der  Personen,  welche  keine 
Rechte  nnd  Yerbindlichkeiten  sind,  beschaftigen ;  das  Sachen- 
recht mit  Sachen,  nmd  besonders  mit  der  Einen  Art  derselben, 
den  Rechten  nnd  Yerbindlichkeiten. — Thibant,  Vereuehe  uber  emzelne 
Theile  der  Theorie  dee  Reekie,  vol.  ii.  p.  6. 


LECTURE  XLIL 

STATUS   FURTHER   CONSIDERED. 

In  the  Lecture  before  the  last,  I  explained  or  suggested  the      Loser, 
import  of  the  distinction  between  the  Law  of  Persons  and  >_™1, 
the  Law  of  Things :  Meaning  by  '  the  law  of  persons/  the 
law  of  statue  or  conditions,  or  the  law  of  persons  as  denoting      . 
statue  or  conditions :  And  meaning  by  the  *  law  of  things/  X  \ 
the  bulk  or  mass  of  the  corpus  juris  as  abstracted  from  status     \ 
or  conditions,  or  the  Law  minus  the  law  of  status.    ^ 

That  such  (stated  generally)  is  the  import  of  this  celebrated 
distinction,  appears  from  the  short  exposition  of  it  which  I 
then  gave,  and  also  from  the  passages  from  Savigny  and 
Thibant,  which  I  read  in  my  last  lecture. 

Having  stated  the  import  of  the  distinction  in  question, 
and  adverted  to  the  idea  of  status,'  (which  is  the  basis  of  the 
distinction,)  I  proceeded  to  examine  certain  definitions  of 
the  distinction  and  of  the  implied  idea  of  status,  which  in  my 
opinion,  are  erroneous  or  defective,  and  have  engendered  much 
of  the  obscurity  Wherein  the  idea  and  the  distinction  are  in- 
volved. 

vol.  n.  P 
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Fifth 
erroneous 
definition: 
£lahrta 
capacity  or 
ability 
(faeultas, 
or  ReehU- 
fmgkeit) 


A  capacity 
or  ability. 


I  now  proceed  to  a  definition  of  status  which,  in  my  opinion, 
is  not  less  erroneous  than  any  of  the  various  definitions  that 
I  examined  in  my  last  lecture. 

According  to  the  definition  of  a  status**  to  which  I  am  now 
adverting,  a  status  is  a  capacity  or  faculty :  for  in  the  language 
of  modern  Civilians,  (and  of  all  modern  jurists  whose  terms 
are  fashioned  on  the  language  of  modern  Civilians,)  the  term 
fatuity,  though  commonly  denoting  a  right,  also  signifies  a 
capacity  or  ability  to  take  or  acquire  a  right,  or  to  incur,  or 
become  subject  to,  a  duty.  In  the  language  of  the  German 
jurists,  who  adopt  the  definition  of  a  status  to  which  I  now  am 
adverting,  a  status  is  denominated  Bechtsfahiglceit :  literally, 
or  strictly,  a  capacity  or  ability  to  take  or  acquire  a  right ;  but 
meaning  a  capacity  or  ability  to  take  or  acquire  a  right,  or  to 
incur,  or  become  subject  to,  a  duty.  For,  amongst  the  numerous 
ambiguities  by  which  the  German  '  Recht '  (like  the  Latin 
€ju8 ')  is  perplexed  and  obscured,  is  this :  that,  though  it  sig- 
nifies a  right,  it  occasionally  embraces  in  its  comprehension, 
a  duty.  For  example :  to  succeed  '  in  omne  jus  defuncti,'  is 
to  succeed,  by  universal  succession,  or  per  undversitatem,  to 
all  the  descendible  duties,  as  well  as  to  all  the  descendible 
rights,  of  the  deceased  testator  or  intestate. 

Before  I  remark  on  the  falsity  of  the  definition  to  which  I 
now  am  adverting,  I  will  briefly  consider  the  nature  of  a 
capacity,  or,  as  Hale  and  others  of  our  writers  also  style  it, 
an  ability. 

A  person  is  capable  of  a  given  right,  or  is  capable  of  a 
given  duty,  if,  on  the  happening  of  a  given  event,  the  law 
would  invest  the  person  with  that  given  right,  or  would  im- 
pose on  the  person  that  given  duty.  A  person  is  incapable  of 
the  given  right  or  duty,  if  on  the  happening  of  the  given  event, 
the  law  would  not  invest  him  with  the  given  right,  or  would 
not  impose  upon  him  the  given  duty.  A  slave,  for  example, 
is  incapable  of  acquiring  property,  by  conveyance  for  valu- 
able consideration,  free  gift,  descent,  or  otherwise.  A  free- 
man is  capable  of  acquiring  that  right,  by  those  or  other 
means.  An  alien,  by  the  law  of  England,  is  incapable  of 
taking  land  by  conveyance  for  valuable  consideration,  or  other- 
wise. A  native  is  capable  of  acquiring  it,  by  that,  and  other 
modes  of  acquisition.  An  adult,  speaking  generally,  to 
capable  of  incurring  a  duty,  through  an  agreement  to  whic 


m  Namely,  that  contained  in  Thibant'a '  System/  rol.  i.  p.  160,  §  207. 


Status — a  Capacity,  etc.  735 

lie  is  a  party.    An  infant,  speaking  generally,  is  incapable      Lbct. 
of  incurring  a  duty,  through  an  agreement  to  which  he  is  .-F,     ,.* 
a  party. 

It  is  manifest  that  the  terms  capable  and  incapable  must 
be  taken  with  relation  to  the  given  investitive  fact,  as  well 
as  to  the  given  right  or  given  duty.  For  a  person  incapable 
on  one  event,,  of  a  given  right  or  duty,  may  be  capable 
of  the  right  or  duty  on  the  happening  of  another.  We 
may  conceive,  for  example,  that  an  infant  though  incapable 
of  binding  himself  by  a  naked  contract,  might  be  capable 
of  binding  himself  by  a  contract  of  the  same  kind,  if,  to 
prevent  fraud,  it  were  clothed'  with  certain  solemnities. 
Though  incapable  of  incurring  a  given  duty  by  the  contract 
alone,  he  yet  might  be  capable  of  incurring  that  very  same 
duty,  by  that  very  same  contract  coupled  with  other  inci- 
dents. 

The  term  capacity  or  incapacity  is  the  abstract  of  the 
term  capable  or  incapable*  To  have  a  capacity,  is  to  be 
capable ;  and  to  be  capable,  is  to-  have  a  capacity.  Al- 
though a  capacity  is  not  of  itself  a  right,  a  person  may  have 
a  right  in  a  capacity  to  acquire  a  right.  Certain  status,  for 
example,  are  partly  composed-  of  capacities  to  take  rights, 
as  well  as  of  actual  rights :  as  others  are  composed,  wholly 
or  in  part,  of  incapacities  to  acquire.  Now,  by  the  modes; 
direct  or  oblique,  to  which  I  adverted  in  my  last  Lecture,  a 
person  may  assert  or  vindicate  a  status  of  the  former  kind; 
or  may  repel  a  status  of  the  latter.  In  either  of  which 
cases  he  reinstates  himself  in  certain  capacities  as  well 
as  in  certain  rights.  A  person,  for  example,  who  is  unlaw- 
fully treated  as  a  slave,  may  repel  the  status  of  slave  by  an 
action,  and  so  recover  the  capacities  which  belong  to  him  as 
a  freeman. 

And  here  I  would  remark,  that  the  term  capacity  or 
ability,  or  incapacity  or  inability,  can  hardly  be  used,  with 
perfect  propriety,  in  relation  to  a  duty.  A  capacity  or  in- 
capacity to  incur  or  become  subject  to  a  duty,  certainly  sounds 
harshly.  Consulting  mere  propriety  of  speech,  I  should 
rather  style  it  Mobility  to  a  duty,  or  exemption  from  a  duty. 
But  I  use  the  term  in  relation  to  a  duty,  as  well  as  in  rela- 
tion to  a  right,  for  the  sake  of  the  conciseness  which  thence 
results.  You  will  find,  on  making  the  experiment,  that,  if 
you  use  one  name  for  a  capacity  to  take  a  right,  and  another 
name  for  a  capacity  to  incur  a  duty,  yon  will  often  be  forced 
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Lect.  to  express  yourself,  when  speaking  of  the  capacities  jointly, 
-,  .  *_-  hi  sentences  of  suffocating  length.  And  in  giving  to  '  capa- 
city,' the  common  or  generic  meaning  with  which  I  employ 
the  term,  I  am  justified  by  the  similar  use  of  the  equivalent 
term  'faculty,'  which  is  made,  as  will  appear  immediately, 
by  authors  of  good  repute. 

A  similar  difficulty  arises  with  regard  to  the  term  '  title,' 
and  the  term  '  mode  of  acquisition.'  We  can  hardly  say,  with 
propriety,  that  a  duty  arises  from  a  title,  or  that  a  duty  is 
*<**  acquired.     But  yet  we  want  a  name  for  those  facts  or  events 

to  which  duties  or  obligations  are  annexed  by  the  law. 
For  we  may  have  occasion  to  speak  of  the  origin  of  a  rela- 
tive duty,  as  abstracted  from  the  origin  of  the  corresponding 
right :  not  to  mention,  that  many  duties  are  absolute.  To 
obviate  this  difficulty,  Bentham  adopts  the  term  *  inves- 
titive fact  or  event,'  and  uses  it  as  a  common  or  generic  ex- 
pression: that  is  to  say,  as  denoting  any  fact,  to  which 
the  law  annexes  a  right  or  duty.  Perhaps  he  would  have 
done  better,  if  he  had  ventured  to  use  'title*  in  the  same 
generic  sense,  or  had  adopted  the  '  causa '  of  the  Roman 
Lawyers. 

It  is  doubtful  whether  more  uncertainty  does  not  arise 
from  the  introduction  of  new  terms,  the  meaning  of  which, 
of  course,  will  not  for  some  time  be  understood,  than  from 
the  employment  of  established  terms  however  ambiguous; 
and  whether  the  writer  himself  does  not,  from  want  of 
familiarity  with  his  own  terms,  incur  considerable  risk  of 
using  them  ambiguously.  I  prefer  to  adhere  to  the  estab- 
lished terms,  and  in  the  pithy  language  of  Hobbes  snuff  them 
with  apt  distinctions  and  definitions,  and  when,  being  snuffed, 
they  give  light,  then  to  use  them. 

Subject  of        As  not  unconnected  with  the  present  matter,  I  will  here 
a  ri«ht-       make  a  remark,  which  may  be  very  convenient  to  those  who 
may  happen  to  look  into  German  books  in  anywise  concern- 
ing law. 

When  I  speak  of  the  subject  of  a  right,  I  mean  not  the 
person  in  whom  the  right  resides,  but  the  thing  (strictly 
so  called),  or  the  person,  over,  in,  or  to  which,  the  person 
entitled  has  the  right :  Supposing  (I  mean)  that  the  right  be 
one  of  the  rights  which  are  rights  to  things  or  persons.  For 
an  obligatio,  or  jus  in  personam,  is  not  a  right  to  a  thing  or 
person,  but  to  acts  or  forbearances  from  a  person:  And 
even  many  of  the  rights  which  avail  against  the  world  at 
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large,  are  not  rights  to  persons  or  things,  bat  merely  rights      Lect. 
to  forbearances  from  persons  generally.  * — , — 

But  in  the  language  of  the  German  jurists,  the  subject 
of  a  right,  is  the  person  who  has  the  right,,  or  in  whom  it  re- 
sides. And  they  employ  the  term  subject  in.  the  same  manner, 
not  only  with  regard  to  rights,  but  with  regard  to  duties, 
capacities,  and  incapacities.  In  their  language,  the  party 
who  has  the  capacity,  or  who  lies  under  the  duty  or  inca- 
pacity, is  the  subject  of  the  same. 

For  various  reasons  it  appears  to  merthat  my  own  use  , 

of  the  term  is  the  usual  one,  and  is  justified,  by  many  ana- 
logies. With  these  reasons,  I  will  not  trouble  you.  But 
I  will  add  to  the  explanation  which  I  now  have  given,  that 
this  their  use  of  the  term  subject,  partly  accounts  for  an  ab- 
surdity of  theirs  to  which  I  have  alluded  in  my  published  • 
lectures.91 

Now  I  think  it  extremely  probable,  that  they  were  led 
into  this  strange  jargon,  by  that  use  of  the  term  subject  to 
which  I  have  referred.  Inasmuch  as  the  person  having  a 
right,  is  the  subject  of  the  right,  the  term  Recht,  as  meaning 
a  right,  must  (they  fancied)  have  something  to  do  with  the 
subjectivity  of  Kant :  And,  of  course,  the  opposed  Recht, 
which  means  law,  must  also  (they  fancied)  have  something 
to  do  with  that  objectivity  which  Kant  contradistinguishes 
to  subjectivity. 

It  is  manifest  that  the  term*  are  completely  misapplied. 
In  the  Kantian  language,  subjective  existences  are  either 
parcel  of  the  understanding,  or  ideas  which  the  understand- 
ing knows  by  itself  alone.  They  are  pretty  nearly,  if  not 
exactly,  the  *  ideas  gotten  by  reflection '  which  are  opposed 
by  Locke  to  '  ideas  gotten  by  sensation.'  And  in  the  lan- 
guage of  Kant,  that  exists  objectively,  which  lies  without  the 
understanding,  or  which  the  understanding  knows  by  looking 
beyond  itself. 

Now,  admitting  all  this  jargon,  it  is  clear  that  the  two 
terms,  objective  and  subjective,  are  not  applicable  respec- 
tively to  law  and  rights*  For,  though  a  right  resides  in  the 
person,  and  so  may  be  analogous  to  subjects  of  consciousness, 
most  of  that  which  a  right  necessarily  implies,  is,  as  to  the 
person,  objective*  The  law  giving  him  the  right,  (which, 
according  to  themselves,  is  objective,)  together  with  the  re- 
lative duty  which  the  law  imposes  upon  others,  are  not  in 

"  See  p.  293,  vol.  i.  ante. 
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him,  or  parcel  of  him,  but  are  as  completely  external  to 
him,  as  an  object  of  sensation  is  external  to  the  percipient 
mind. 

It  is  really  lamentable  that  the  instructive  and  admirable 
books  which  many  of  the  German  jurists  hare  certainly 
produced,  should  be  rendered  inaccessible,  or  extremely 
difficult  of  access,  by  the  thick  coat  of  obscuring  jargon 
with  which  they  have  wantonly  incrusted  their  necessarily 
difficult  science. 


Statu*— 
a  capacity, 
etc. 


From  this  digression  concerning  capacities  and  incapacities, 
I  revert  to  the  definition  of  a  status,  which  is  the  proper  sub- 
ject of  the  present  examination. 

According  to  that  definition,  a  status  or  condition,  or  a 
.  person  as  meaning  a  status  or  condition,  is  a  capacity  or 
ability  to  take  rights,  or  to  incur  or  become  subject  to 
duties  which  the  law  confers  or  imposes  upon  the  person, 
as  meaning  the  homo  or  man.  In  Miihlenbruch's  Doctrina 
Pcmdectarum  the  definition  is  given  thus  : 

'  Personam  (quse  quidem  a  personando  dicitur)  potestatem 
juris  vocamus ;  sive  facultatem  et  jurium  exercendorum  et 
officiorum  subeundorum,  hpminibus  jure  accommodatam  et 
velut  impositam.  Ex  quo  intelligitur,  quid  sit,  quod  per- 
sona abjudicetur  iis,  qui  aut  prorsus  nullo  aut  valde  imper- 
fecta) gaudeant  jure,  etc.,w 

According  to  a  definition  of  jus  personarum,  which  is 
equivalent  to  the  above  definition  of  persona  or  status,  the 
law  of  persons  is  concerned  with  the  capacities  of  persons 
(as  meaning  men)  to  take  rights  or  incur  duties;  or  it  is 
concerned  with  persons  (as  meaning  men)  in  so  far  as  they 
are  capable  of  rights  or  duties. 

This  definition  of  status  (with  the  equivalent  definition  of 
jus  personarum)  is  liable  to  the  following,  amongst  other 
objections. 

1st.  There  are  capacities  which  «re  common  to  all  per- 
sons, who  either  completely,  or  to  certain  limited  intents, 
are  members  of  the  given  society  political  and  inde- 
pendent, or  subjects  of  its  sovereign  government.  Every 
person,  for  example,  whether  free  or  slave,  citizen  or  fo- 
reigner, adult  or  infant,  married  or  unmarried,  trader  or 
not  trader,  has  a  capacity  (unless  he  be  excluded  completely 
or  nearly  from  all  legal  rights)  to  purchase  and  acquire  pro- 
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perty  in  such  outward  things  as  are  necessary  to  the  susten-  &■<*. 
ance  of  life.  Granting,  then,  that  a  condition  is  a  capacity, 
its  being  a  capacity  will  not  serve  to  characterise  it ;  seeing 
that  there  are  capacities  which  are  not  conditions.  A  con- 
dition regards  specially  persons  of  a  given  class,  and  can- 
not consist  of  aught  which  regards  indifferently  all  or  most 
classes. 

2dly.  There  are  many  conditions  which  consist  mainly, 
not  of  capacities,  but  of  incapacities.  The  condition,  for 
example,  of  the  slave,  consists  mainly  of  incapacities  to  take 
rights :  The  condition  of  the  infant  freeman,  of  incapacities 
(mainly  or  wholly  imposed  upon  him  for  his  own  benefit) 
to  take  certain  rights,  and  incur  certain  duties.  Nay, 
there  are,  I  believe,  conditions  (though  I  cannot  recollect, 
at  the  moment,  a  condition  of  the  kind)  which  consist  en- 
tirely of  disabilities:  of  incapacities  to  acquire  certain 
rights  of  which  persons  generally  are  capable ;  or  of  exemp- 
tions from  certain  duties  to  which  persons  generally  are 
liable. 

3dly.  As  I  remarked  in  my  last  Lecture,  and  shall  explain 
a  little  more  fully  hereafter,  the  rights  or  duties,  which  as 
well  as  capacities  or  incapacities,  are  of  the  constituent  ele- 
ments of  most  conditions,  are  divisible  into  two  kinds: 
namely,  rights  or  duties  which  arise  from  the  status  imme- 
diati,  and  rights  or  duties  which  arise  from  the  status 
mediate.  In  other  words,  of  the  rights  or  duties  which  are 
constituent  elements  of  the  condition,  some  arise  solely  and 
directly  from  the  general  and  paramount  fact  which  engen- 
ders the  condition :  whilst  others  arise  from  that  general 
and  'paramount  fact,  through  a  particular  and  subordinate 
fact.  For  example :  the  right  of  the  husband  or  wife  to 
the  consortium  or  company  of  the  other  (either  as  against 
the  other,  or  as  against  third  persons  generally)  arises  di- 
rectly and  exclusively  from  that  fact  of  the  marriage  which 
clothed  the  husband  and  wife  with  their  several  but  corre- 
lating status.  But  a  right  or  interest  of  either  in  goods 
acquired  by  the  other,  arises  from  the  fact  of  the  marriage, 
through  the  title  or  causa  by  which  the  goods  are  acquired. 

Now  the  rights  or  duties  which  arise  from  the  status  me- 
diately y  (or  from  the  fact  engendering  the  status,  through  a 
subordinate  fact,)  are  consequences  of  capacities  which  are 
parcel  of  the  status,  and  which  arise  directly  from  the  fact 
engendering  the  status.  But  the  rights  or  duties  which 
arise  from  the  status  immediately  (or  which  arise  directly 
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Lbct.  from  the  fact  engendering  the  status),  are  rights  or  duties, 
and  not  capacities  or  faculties  'jurvum  exercendorum  et  ojji- 
eiorum  subeundorum.' — Wherever,  therefore,  the  constituents 
of  a  status,  are  divisible  in  the  manner  which  I  have  now 
suggested  (and  the  constituents  of  most  status  are  so  di- 
visible), the  status  is  not  a  capacity,  or  a  bundle  of  capa- 
cities, but  an  aggregate  of  rights  or  duties  with  capacities. 

TriacapUayyj  remarked  in  a  former  lecture,  that  there  are  certain  pre- 
//eminent  status  which  the  Roman  Lawyers  seem  to  have 
'  distinguished  from  others  by  the  name  of  capita :  namely, 
1st,  status  libertatis  (or  the  condition  of  the  freeman,  as 
opposed  to  that  of  the  slave) ;  secondly,  status  dvitatis  (or 
the  condition  of  the  Roman  citizen,  as  opposed  to  that  of 
the  foreigner) :  and,  thirdly,  status  familiaB :  that  is  to  say, 
the  condition  of  being  a  member  of  a  given  family,  and  as 
such  enjoying  certain  rights,  or  being  capable  of  certain 
rights.  For  example :  Unless  a  person  were  a  member  of  a 
given  family,  he  could  not  take  by  succession  ab  intestato 
from  any  member  of  that  family.  And,  by  consequence, 
when  a  man  was  adopted  by  the  head  of  another  family,  or 
when  a  woman  married  and  thereby  became  a  member  of 
her  husband's  family,  the  status  farmlioe  (with  reference  to 
the  family  quitted)  was  lost :  though  a  new  status  families 
(in  reference  to  the  family  entered)  was  at  the  same  time 
acquired. 

Now  a  definition  of  caput  (resembling  the  definition  of 
status  which  I  have  just  examined)  is  given  by  many  Ger- 
man civilians.  They  say  that  a  caput  is  a  condition  prece- 
dent (Bedingung)  to  the  acquisition  of  rights  :  which  merely 
means  (if  it  mean  anything)  that  a  caput  comprises  capa- 
cities to  acquire  rights. — The  definition,  therefore,  is  liable 
to  one  of  the  objections  which  I  made  to  the  definition  of 
a  status  that  I  have  just  examined.  A  caput,  indeed,  com- 
prises capacities;  and,  in  so  far  as  it  comprises  them,  is  a 
condition  precedent  to  the  acquisition  of  rights.  But  it 
comprises  rights  and  duties  arising  from  the  status  imme- 
diate, as  well  as  mere  capacities  to  take  and  incur  rights 
and  duties  on  the  happening  of  particular  and  subordinate 
facts. 

I  remarked,  in  a  former  Lecture  (when  explaining  the 
various  meanings  of  the  term  person,  page  361  ante),  that  a 
certain  absurd  definition  of  the  term  person  arose  from 
a  confusion  of  caput  and  status :  from  a  supposition  that 
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the  Roman  lawyers  limited  the  term  status  to  those  peculiar  i*ect* 
status  which  they  called  capita.  I  remarked  that  those  — — , — - 
three  status  were  .probably  called  capita,  (or  capital  or  prin- 
cipal status,)  because  they  comprised  extremely  numerous 
and  important  rights  and  capacities ;  and  because  the  want 
of  them  implied  extremely  numerous  and  important  incapa- 
cities. 

Unless,  for  example,  a  man  was  free  (or  had  the  status 
Ixbertatis),  he  was  excluded  from  all  rights,  and  was  only 
subject  and  liable  to  duties.  Unless  he  was  a  Soman  citizen, 
he  was  excluded  very  generally  from  rights,  though  not  from 
all.  Unless  he  was  an  agnat  of  a  given  family,  he  was  ex- 
cluded, in  regard  to  that  family,  from  the  weighty  right  of 
succeeding  to  its  members  ah  intestato. 

But  that  the  Roman  lawyers  limited  the  term  status  to 
these  three  capita,  is  utterly  and  palpably  false.  They 
speak,  for  example,  of  the  status  of  a  slave  who  had  not,  * 
and  could  not  have,  caput :  the  want  of  liberty  implying  a 
want  of  citizenship,  and  also  of  relationship  to  a  family  of 
Roman  citizens.  They  also  speak  of  the  status  of  a  peregrinus 
or  foreigner :  of  the  status  of  a  senator :  of  the  status  Uses 
existvmationis,  or  of  a  status  consisting  of  certain  incapacities 
consequent  on  having  been  noted  or  branded  by  the  censors. 
In  a  note  upon  status  which  I  have  appended  to  my  second 
Table,  I  refer  to  various  places  in  the  Institutes  and  Digests, 
wherein  the  term  status  is  applied  to  many  sets  of  rights  or 
duties,  or  capacities  or  incapacities,  which  could  not  have 
been  deemed  status,  if  the  term  had  been  restricted  to 
capita. 

But  there  is  one  consideration  which  is  quite  conclusive. 
In  the  first  book  of  Gains'  and  Justinian's  Institutes, 
peregrini  or  foreigners,  libertwd  or  freedmen,  masters  and 
slaves,  fathers  and  children,  husbands  and  wives,  guardians 
and  wards,  with  other  classes  of  persons,  are  passed  in  re- 
view :  And  to  *  the  whole  book,  regarding  specially  these 
various  classes  of  persons,  the  Common  title  of  de  personis 
(and  in  Gaius,  the  title  of  de  conditions  hominum  also),  is 
prefixed.9* 

Before  I  dismiss  this  subject,  I  would  remark,  that  the  tria 
capita  are  not  properly  status. 
To  describe  the  rights,  etc.  of  a  freeman  and  citizen,  is 
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Lect.     to  describe  generally  the  matter  of  the  Law  of  Things.    For 
* — , — '  a  freeman  and  citizen  (except  in  so  far  as  he  is  excluded  by 


special  incapacities)  is  capable  of  the  rights  and  duties  with 
which  the  Law  of  Things  is  properly  concerned.  To  put  the 
rights  and  duties  of  a  freeman  and  citizen  into  the  Law  of 
Persons,  were  to  repeat  under  a  head  of  the  Law  of  Persons 
the  whole  matter  of  the  contradistinguished  department. 

You  will  find,  accordingly,  (if  you  examine  any  system- 
atic code,  or  systematic  exposition  of  a  codex  juris,)  that, 
although  freemen  and  citizens  are  distinguished  from 
slaves  and  strangers,  their  rights  and  duties  are  not  con- 
sidered in  the  Law  of  Persons.  Their  rights  and  duties 
are  defined  negatively  by  the  definitions  of  the  incapacities 
which  are  incumbent  on  slaves  and  foreigners.  If  a  man 
be  free  and  a  citizen,  he  is  capable  (speaking  generally)  of 
all  the  rights  and  duties  of  which  a  slave  and  foreigner  is 
incapable,  and  also  of  all  others  contained  in  the  Law  of 
Things. 

If  you  look  into  the  tenth  chapter  of  his  first  book  (en- 
titled '  Of  the  People,  whether  Aliens,  Denizens,  or  Natives') 
you  will  find  that  Sir  William  Blackstone  passes  over  the 
rights  of  native-born  subjects  '  as  bemg  the  principal  subject 
of  his  whole  treatise : '  though  he  considers  the  incapacities 
of  aliens,  inasmuch  as  they  regard  specially  a  compara- 
tively narrow  class,  and  therefore  are  fit  matter  for  that  ex- 
ceptional department  which  is  styled  the  Law  of  Persons. 

I  apprehend,  therefore,  that  the  rights,  etc.  of  a  freeman 

. /and  -citizen  are  not  properly  a  status :  meaning  by  a  status, 

//  (the  only  meaning  which  I  can  possibly  attach  to  it),  a  set  of 

<  *     rights  and  duties,  specially  regarding  persons  of  a  given  class, 

which  for  the  sake  of  a  convenient  arrangement,  it  is  expedient 

to  -detach  from  the  body  of  the  legal  system.    . 

It  cannot,  however,  be  inferred  from  what  I  have  now  said, 
that  the  Law  of  Things  contains  the  rights,  etc.  of  a  citizen 
and  freeman :  or,  in  other  words,  that  it  relates  to  the  status 
of  a  citizen  and  freeman.  For  a  citizen  and  freeman  may 
bear  many  status  which  consist  of  rights  or  incapacities 
peculiar  to  certain  classes  of  citizens.  An  infant  citizen,  for 
example,  or  a  citizen  who  is  guardian,  is  clothed  with  peculiar 
rights  besides  those  which  are  matter  for  the  Law  of  Things, 
and  is  subject  to  peculiar  incapacities  which  disable  him  from 
taking  some  of  the  rights  with  which  the  Law  of  Things  is 
concerned. 

A  mistake  similar  to  that  against  which  I  have  offered  this 
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caution,  is  made  by  M.  Blondeau  (the  Doyen  of  the  Faculty  Lkct. 
of  Law  at  Paris)  in  his  excellent  Analytical  Tables  of  the  *- — , — *> 
Roman  Law.  He  divides  the  corpus  juris,  into  law  concern- 
ing '  capables,9  and  law  concerning  '  incapables : '  meaning 
by  a  '  capable,'  a  Soman  citizen  sui  juris  and  not  in  wardship : 
and  by  '  incapables,9  all  who  are  incapable  of  more  or  fewer 
of  the  rights  of  which  a  Roman  citizen  sui  juris  is  capable. 
His  law,  therefore,  of  capables,  i&  pretty  nearly  the  Law  of 
Things  considered  as  an  exposition  of  the  rights,  etc.  of  a 
freeman  and  citizen.  But  this  division,  though  extremely 
specious,  is  false  and  defective.  There  is  no  class  of  persons 
who  are  absolutely  capables,  although  some  are  subject  to 
fewer  incapacities  than  others.  Nor  perhaps  are  there  any 
who  are  absolutely  incapable*,  although  the  incapacities  of 
some  are  comparatively  numerous. 

It  is  also  manifest  that  a  Roman  citizen  sui  juris,  must 
bear  many  characters  or  many  status :  in  respect  of  each  of 
which  he  has  peculiar  rights  and  duties,  or  peculiar  incapa- 
cities :  as,  for  example,  the  character  of  magistrate,  guar- 
dian, patrician,  plebeian,  etc.  And  how  can  these  peculiar- 
ities find  a  place  in  a  department  which  is  concerned  generally 
with  Roman  citizens  swi  juris  V  , 

As  to  the  status  families  the  term  status  is  not  properly 
applied  to  it  for  another  reason :  because  the  peculiar  rights 
of  which  it  consists  in  every  system  or  systematic  exposition 
of  law  with  which  I  am  acquainted,  are  matter  for  the  Law 
of  Things.  They  relate  to  the  law  of  succession,  and  cannot 
with  any  propriety  be  considered  a  status. 

Before  I  quit  this  subject,  I  must  remark  on  another  ob- 
scuring distinction,  which  is  a  great  obstacle  to  clearness  of 
conception.  This  is  the  division  of  status  or  condition  into 
natural  and  civil :  or,  as  Heineccius  has  it,  status  qui  ex  ipsd 
naturd  prqficiscuntur,  et  statue  qui  ex  jure  civili  descend/ant.** 
These  latter  were  the  tria  capita  already  mentioned.  Now 
every  status  must  be  civilis ;  that  is  the  creature  of  posi- 
tive law :  for  it  consists  of  rights  and  duties  which  posi- 
tive law  attaches  to  some  given  incident.  Nor  do  the 
phrases  suggest  any  intelligible  distinction  even  as  to  the 
facts  in  which  the  status  originates.  To  be  twenty-one  years  of 
age  is  not  more  natural  than  to  be  born  out  of  the  commu- 
nity. The  error  arose  from  the  confusion  already  adverted 
to,  of  status  and  caput    It  was  first  assumed  that  these  terms 

m  For-entire  passage  see  end  of  thia  Lecture, 


744  Law :  Purposes  and  Subjects. 

Lect.  Were  synonymous ;  then  the  term  status  was  limited  to  the 
— — , — '  three  so-called  status  which  are  capita,  and  these  were  called 
status  civile*.  But  finding  that  there  were  other  differences 
between  persons  which  engendered  things  looking  exceedingly 
like  statusy  civilians  called  these,  to  distinguish  them  from  the 
others,  status  naturales.  This  was  perfectly  gratuitous ;  the 
Roman  lawyers  said  nothing  about  it,  and  called  many  other 
things  status  besides  the  three  capita. 

The  true  Having  examined  various  definitions  of  the  idea  of  status, 

thefcteaof  and  of  the  distinction  founded  on  that  idea,  I  will  now  offer 
ofthe  dS^  a  ^ew  BUgge8tions  which  may  perhaps  conduct  the  hearer  to 
Unction       their  true  nature. 

pwnulvm       Though  the  rights,  etc.  which  are  constituent  elements 
etjusrervm  0f  a  condition,  are  peculiar  to  the  class  invested  with  con- 
gested.        ditions  of  the  kind,  it  is  not  true  (e  converse!)  that  the  rights, 
etc.,  which  are  matter  for  the  Law  of  Things,  are  common 
to  persons  of  all  classes,  or  reside  in  or  are  incumbent  upon  all. 
For  example  :  All  persons  are  not  capable  of  being  contrac- 
tors, mortgagees  or  mortgagors,  purchasers,  etc.    Nay,  some 
status  consist  exclusively,  or  consist  partly,  in  incapacities 
to  take  or  incur  the  duties  which  are  matter  for  the  law  of 
things. 

When,  therefore,  I  said  in  a  former  Lecture,  that  the  Law 
of  Things  is  to  the  Law  of  Persons,  as  the  genus  is  to  the 
species  under  it,  the  expression  must  be  taken  with  the  modi- 
fication now  suggested. 

An  expression  more  nearly  approaching  to  the  truth  is  this : 
that  the  rights,  etc.  which  are  matter  of  the  Law  of  Things, 
must  be  taken  into  consideration  before  we  can  understand 
the  rights,  etc.  which  are  constituent  elements  of  any  given 
status  :  Whereas,  the  rights,  etc.  which  are  constituent  ele- 
ments of  any  status,  need  not  (generally  speaking)  be  taken 
into  consideration,,  in  order  to  an  understanding  of  the  Law 
of  Things.  They  have  no  necessary  currency  with  the  bulk 
of  the  legal  system,,  and  may  be  detached  from  it  without 
breaking  its  continuity.  This  is  one  principal  reason  for 
detaching  it:  for  it  does  not  break  continuity,  and  ren- 
ders the  exposition  of  the  bulk  of  the  system  more  compact 
and  coherent. 

The  first  reason  (namely,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration  in  order  to  a  right 
understanding  of  almost  any  status)  will  account  for  the  diffi- 
culty which  I  suggested  the  other  night;  namely^that  certain 
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sets  of  rights  and  duties  which  would  seem  to  regard  specially      J-kct. 
comparatively  narrow  classes,  are  placed,  nevertheless,  in  the  .J^IL. 
Law  of  Things.     They  have  such  a  coherency  with  the  bulk 
of  the  legal  system,  that  if  they  were  detached  from  it,  the 
requisite  continuity  in  the  statement  or  exposition  of  it  would 
be  lost. 

Such,  for  example,  is  the  bulk  of  the  rights  and  duties  de- 
volving on  the  heirs  of  a  deceased  person.  Though  this  juris 
universitas  is  not  distinguishable  from  a  status,  yet  if  it  were 
not  placed  in  the  Law  of  Things,  the  inconvenience  would 
be  incurred  which  I  have  already  adverted  to,  since  without 
an  explanation  of  these  rights,  many  rights  of  general  interest, 
and  apparently  of  an  elementary  kind,  could  not  be  under- 
stood. 

Or  again,  A  right  of  unlimited  duration  (as  contradistin- 
guished from  one  of  limited  duration),  etc.  could  not  be  un- 
derstood without  an  explanation  of  the  law  of  succession.9* 

It  is  true,  then,  generally,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration,  before  we  can  under- 
stand the  rights,  etc.  which  are  elements  of  any  given  status. 
Whereas,  the  matter  of  any  status  need  not  be  taken  into 
consideration,  in  order  to  an  understanding  of  the  Law  of 
Things. 

This  last  is,  however,  not  true  universally.  For  the  matter 
of  many  sets  of  rights,  etc.  deemed  status,  must  be  taken 
into  consideration  partly,  in  order  to  an  understanding  of  the 
Law  of  Persons.  We  cannot,  for  example,  understand  the  . 
law  of  succession  without  considering  the  law  of  marriage, 
because  succession  depends  upon  legitimacy.  The  truth  is 
that  each  department  contains  procognoscenda  necessary  to 
the  other ;  but  those  contained  in  the  Law  of  Things  are  in- 
comparably the  more  weighty  and  numerous. 

A  consequence  of  this,  is  that  in  different  arrangements  of 
the  corpus  juris,  the  law  is  variously  distributed  between  the 
two  departments.  Many  sets  of  rights  and  duties  which  by 
some  are  reckoned  status  are  by  others  included  in  the  Law 
of  Things.  By  many  German  expository  writers,  and  by  M. 
Blondeau,  the  law  of  husband  and  wife,  parent  and  child, 
guardian  and  ward,  and  almost  that  of  master  and  servant ; 
all  the  domestic  conditions,  in  short,  are  inserted  in  the  Law 
of  Things  immediately  before  the  law  of  succession,  because 
the  latter  cannot  be  understood  without  adverting  to  them.96 

•*  See  note  upon  status  in  Table  II.  tub  fine.  N  Hugo,  Enc.  p.  74. 
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Lect.  The  arrangement  is  illogical  in  this  particular  case,  because, 

>- — , — '  though  certain  portions  of  the  law  relating  to  the  domestic 
conditions  must  be  known  in  order  to  understand  the  law  of 
succession,  there  need  only  be  certain  small  portions,  and  the 
balance  therefore  of  convenience  inclines  to  placing  this  de- 
partment of  law  in  the  jut  p&rsonarum ;  and  convenience  is 
the  only  consideration  by  which  the  expositor  would  be 
guided.  Thus,  for  instance,  the  exposition  of  Procedure  re- 
quires the  consideration  of  the  sovereign  authority ;  but  it 
would  be  absurd  for  this  reason  to  insert  an  exposition  of 
political  status  in  the  Law  of  Things  immediately  before  the 
head  of  Procedure. 

On  the  whole,,  the  two  principal  reasons  for  detaching  sets 
of  rights,  etc.  from  the  body  of  the  legal  system  seem  to  be, 

1st.  That  the  rights,  etc.  constituting  the  status,  regard 
specially  a  comparatively  narrow  class  of  the  community; 
and  that  it  is  convenient  to  have  them  got  together  for  the 
use  of  that  class. 

2dly.  That  they  can  be  detached  from  the  bulk  of  the  sys- 
tem without  breaking  the  continuity  of  the  exposition.  And 
that  the  so  detaching  them  tends  to  give  clearness  and  com- 
pactness to  the  exposition  of  the  bulk  of  the  law. 

And  therefore,  if  to  state  them  would  break  much  con- 
tinuity of  exposition,  these  rights  are  left  in  jus  return, 
though  specially  regarding  a  narrower  class. 

Where  the  two  conditions  concur,  the  two  objects  which  I 
pointed  out  in  the  last  lecture  are  accomplished;  i.e.  1.  as- 
semblage of  rights,  etc.  under  a  common  head:  2.  relief 
of  general  exposition  from  special  matter.  I  will  not  say  that 
these  are  the  only  reasons,  but  they  are  the  principal. 

In  practice  it  has  not  been  usual  to  detach  them,  although 
both  conditions  concur  (i.e.  though  the  rights  be  peculiar  to 
a  comparative  narrow  class,  and  though  detachable  without 
breaking  continuity)  if  the  rights,  etc.  are  few  in  number 
and  unimportant.97 

But  this  is  illogical  and  unsystematic.  They  ought  to  be 
detached,  whether  numerous  or  not,  if  they  can  be  detached 
commodiously.  Where  a  set  of  rights  and  duties  capacities 
and  incapacities,  specially  affecting  a  narrow  class  of  persons, 
is  detached  from  the  bulk  of  the  legal  system,  and  placed 
under  a  separate  head  for  the  convenience  of  exposition,  that 
set  of  rights  and  duties  capacities  and  incapacities,  is  called 

91  Blondeau,  VII.  XL 
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a  status.    And  this,  it  appears  to  me,  is  the  whole  rationale      Liscr- 
of  the  matter.      Though,  such  is  the  pother  made  about  < — , — - 
status,  that  nothing  but  a  most  laborious  inquiry  into  the 
subject  could  convince  me  that  there  was  not  more  in  it. 

It  is  difficult  to  state  the  distinction,  because  it  is  a  dis- 
tinction suggested  by  considerations  of  arrangement,  and 
therefore  vague.  But  the  distinction  is  not  therefore  useless, 
because  not  precise ;  and  the  same  objection  applies  to  most 
attempts  at  classification  and  arrangement. 

It  is  important  to  explain  it  fully,  on  account  of  the  ex- 
treme obscurity  in  which  it  has  involved  the  science  of  juris- 
prudence. 

This  distinction,  too,  with  that  of  jus  in  rem  et  jus  in  per- 
sonam (or  delicts  and  obligations)  is  the  principal  key  to  the 
necessary  structure  of  Law. 

I  must  here  explain  an  apparent  inconsistency.  In  my 
Outline,  I  say  that  the  idea  of  status  is  a  necessary  one ;  and 
I  said  the  same  in  my  last  Lecture.  And  yet  I  say  that  a 
status  has  no  certain  mark,  and  that  the  distinction  between 
jus  personarum  bxlAjus  rerwm  is  merely  adopted  for  the  sake 
of  a  convenient  arrangement. 

My  explanation  is  .this :  That  the  differences  (though  not 
perfectly  precise)  which  suggested  the  distinction,  do  exist 
in  every  system. 

In  every  system,  there  are  rights,  etc.  which  concern 
specially  comparatively  narrow  classes,  and  which  can  be  de- 
tached from  the  bulk  of  the  system  with  little  or  no  incon- 
venience. 

In  every  system  there  are  also  rights,  etc.  of  a  more 
general  interest,  or  which  it  were  impossible  to  detach  from 
the  bulk  of  the  system  without  breaking  its  coherence  and 
continuity. 

There  are  therefore  reasons  in  every  system  for  adopting 
the  distinction,  although  it  may  not  be  described  precisely 
alike  in  any  two  systems.  That  this  is  true>  is  proved  by  its 
almost  universal  adoption.  It  is  also,  I  repeat,  a  strong  pre- 
sumption in  its  favour  that  Bentham  by  a  sort  of  instinct 
has  been  led  to  a  distinction  identical  with  this  which  he 
treats  with  so  much  contempt ;  his  division  of  the  eorpus  juris 
into  the  general  and  the  special  codes  coinciding  in  principle 
with  the  distinction  between  the  Law  of  Things  and  the  Law 
of  Persons, 
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Blondean's  terms  suppose  that  the  persons  whom  he  calls  '  In- 
capable*  *  are  distinguished  from  those  whom  he  calls  '  Capable* ' 
only  by  incapacities.98  But  this  is  an  error.  Both  are  capables 
and  incapables :  each  is  capable  (i.e.  would  acquire  certain  rights 
etc.  and  be  subject  to  certain  obligations  etc.  on  the  happening  of 
certain  incidents)  of  rights  and  obligations  of  which  the  other  is 
incapable;  and  each  is  incapable,  etc. — Capacity  and  Incapacity, 
therefore,  cannot  be  made  the  basis  of  this  distinction. 

Excluding  special  and  political  Status  as  he  does,  the  Law  of 
Capables  is  with  him  equivalent  to  the  Law  of  Things ;  for  it  includes 
all  the  rights,  etc.  which  regard  the  other  classes ;  and  patres-familias 
(being  considered  apart  from  the  modifications  which  special  status 
etc.  might  work  upon  their  private  rights)  may  be  said  to  be  capable 
of  all  these  rights.  The  division,  however,  in  truth,  is  a  division 
into  patres-familias,  and  those  who  are  not ;  patres-familias,  in  ab- 
stract, being  capable  of  all  etc. 

The  rights  and  obligations  of  capable  persons  are  those  which, 
though  not  belonging  to  every  status,  must  be  taken  into  considera- 
tion with  reference  to  every  status. 

Besides,  many  of  the  elements  of  many  status  are  not  incapacities, 
but  rights  or  powers  not  possessed  by  other  classes :  e.g.  tutor  or 
guardian,  magistrate,  etc. 

Perhaps  there  is  no  man  a  '  Capable ;' — If  by  capable  be  meant  a 
person  invested  with  all  the  rights  and  capacities,  and  subject  to 
all  the  obligations  which  are  described,  or  ought  to  be  described, 
under  the  Law  of  Things  ;  certainly  there  is  no  one  who  is  capable 
of  all  the  rights  and  obligations  which  are  described  in  both  de- 
partments. It  may  be  said  of  a  man  that  he  is  not  subject  to  this 
or  that  incapacity  or  this  or  that  exemption ;  but  it  can  hardly  be 
said  of  him  that  he  is  free  from  all,  or  susceptible  of  none.  In  fine, 
everybody  belongs  to  some  class. 


Tria  capita." 

Quffiritur  itaque,  Quid  sit  Status?  Besp.  Esse  qualitatem, 
cujus  ratione  homines  diverso  jure  utuntur,  e.g.  quia  alio  jure 
utitur  liber  homo,  alio  servus,  alio  civis,  alio  peregrinus;  hino 
libertas  et  civitas  dicuntur  status.  Yocatur  alias  status  in  jure 
nostro,  caput.  Status  Jurisconsultis  duplex  est,  naturalis  et  civUis. 
Naturalis  est,  qui  ab  ipsa  natura  proficiscitur,  e.g.  quod  alii  sint 
masculi,  alii  femin®,  alii  nati,  alii  nascituri  vel  ventres.  CivUis  est 
qui  ex  jure  civili  descendit,  uti  differentia  inter  liberos  et  servos,  cives 
et  peregrinos,   patres  et  filios-familias.     Hinc  statvs  civilis  triplex 
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est ;  Ubertatis,  secundum  quam  alii  sunt  liberi,  alii  sunt  servi ;  cwi-      Lwrr 
iatis,  secundum  quam  alii  cives,  alii  peregrini ;  et  denique  famibke,   ,—  „,  ^ 
secundum  quam  alii  patres-familias,  alii  filii-familias.      Jam  ergo 
facile  intelligitur  axioma :  quicumque  nullo  horum  trium  statuum 
gaudet,  is  non  est  persona  secundum  jus  Bomanum,  sed  res,  quamvis 
homo  sit. — Heineccius,  Recti,  p.  52. 


Hominum  jura  cirilia,  quaacunque  sunt,  tribus  hisce  tanquam 
involucris  continentur :  libertate,  civitate,  familia,  qui  quidem  status 
appellantur. — Miihlenbruch,  D.  P.  vol.  ii.  §  214. 


Die  burgerliche  Beohtsfahigkeit  ist  das,  was  die  Homer  caput 
oder  status  nennen.  Die  Neueren  nennen  sie  dagegen,  verbunden 
mit  alien  durch  die  Gesetze  erzeugten  Eigenschaften,  wovon  einzelne 
Bechte  abhangen,  status  civilis:  die  naturliche  Bechtsfahigkeit 
ningegen,  verbunden  mit  phjsischen  Eigenschaften,  welche  be- 
sondere  Rechtsverhaltnisse  zur  Folge  haben,  status  naiuralis. — 
Thibaut,  System,  vol.  i.  §  3. 

Bentham  (misled  by  Blackstone  and  others)  treats  the  distinc- 
tion of  jus  personarum  et  rerwm  with  great  contempt ;  asking  (and 
justly  enough)  how  things  can  have  rights,  or  what  rights  there 
can  be  which  are  not  rights  of  persons  ?  The  truth  is,  that  a 
distinction  suggested  by  himself  nearly  tallies  with  the  one  which 
he  rejects  with  disdain ;  or  would  tally  with  the  latter,  if  the  Roman 
lawyers  had  pursued  the  principle  of  the  distinction  consistently. — 
Author's  Note, 


For  Bentham's  Method,  see  Table  IX  (post). 
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THE  SAME  SUBJECT  CONTINUED. 


Having  endeavoured  to  settle  the  import  of  the  distinction      Lot 
between  jus  rerum  and  jus  personarvm,  and  to  define  the  notion  -  _3U|IIL- 
of  status  or  condition,  on  which  that  distinction  is  founded,  I  Supplement 

tBTT  re- 

will  now  add  a  few  remarks,  supplementary  to  the  lectures  in  marks 
which  I  have  discussed  this  subject. 

First  then:  It  has  been  doubted  whether  the  Roman 
lawyers  intended  to  insert  in  the  jus  personarwm  the  descrip- 
tion of  the  rights  duties  capacities  and  incapacities  of  which 
status  or  conditions  are  comprised ;  or  to  confine  themselves 

vol.  n.  q 
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Jus  ac- 
tionum  co- 
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This  is  a 
logical 
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to  the  facts  or  events  by  which  the  status  are  invested  and  by 
which  they  are  divested.  The  solution  of  this  doubt  is,  that 
neither  the  Roman  lawyers,  nor  those  modern  civilians  who 
have  adopted  from  them  the  distinction  of  jus  rerum  and  per- 
sonarum,  conceived  with  perfect  distinctness  its  purpose,  nor 
did  any  of  them  in  the  detail  of  their  writings  pursue  it  con- 
sistently. 

Both  the  Soman  lawyers  and  Sir  William  Blackstone  in- 
consistently inserted  in  the  Law  of  Things  many  rights  and 
duties  manifestly  arising  ex  statu :  and  the  Eoman  lawyers 
in  many  cases  inserted  in  the  Law  of  Persons  a  description 
only  of  the  event  which  engendered  the  status,  and  the  events 
by  which  it  was  destroyed :  not  of  the  rights  and  duties  of 
which  it  consisted.  For  instance,  in  the  Law  of  Marriage, 
they  inserted  only  the  manner  in  which  marriages  were  con- 
tracted, the  different  conditions  of  a  valid  marriage,  and  the 
modes  in  which  marriage  was  dissolved.  In  the  law  of 
tutelage  and  guardianship,  on  the  contrary,  they  inserted  not 
only  the  modes  in  which  the  status  was  acquired  or  lost,  but 
also  the  rights  and  duties  which  constituted  it.  They  had  in 
truth  no  distinct  conception  of  their  own  purpose,  and  they 
therefore  pursued  it  in  the  detail  inconsistently. 

Through  blending,  as  they  do,  the  two  methods,  they  lose 
the  advantage  of  the  first;  keep  the  disadvantage  of  the 
second ;  and  add  a  difficulty  of  their  own :  Le.  that  of  obli- 
ging the  seeker  to  look  for  the  peculiarities  of  status,  not  only 
under  the  descriptions  of  the  several  rights  and  titles,  but  also 
under  the  (as  by  them  treated)  purposeless  department  of 
jura  personarum. 

The  next  remark  which  I  have  to  make  is  more  important. 
Roman  lawyers  divide  law,  in  the  first  place,  into  jus 
publicum  and  jus  privatum ;  and  in  their  institutional 
treatises  they  confine  themselves  principally  to  jus  pri- 
vatum. This  they  again  divide  into  jus  personarum,  jus 
rerum,  and  jus  actionum,  including  under  this  third  head 
the  law  of  civil  procedure.  This  last  distinction  is  also 
adopted  in  the  Commentaries  of  Sir  William  Blackstone, 
whose  object  was  more  comprehensive,  as  he  treats  not 
only  of  what  the  Roman  lawyers  called  private  law,  but  also 
of  what  they  comprised  under  the  name  of  public  law,  namely, 
the  law  of  political  conditions ;  criminal  law ;  and  the  law  of 
criminal  procedure  Both  in  the  Roman  lawyers  and  in  Black- 
stone this  division  is  grossly  inconsistent ;  it  deviates  from  the 
object  of  the  distinction  between  the  Law  of  Things  and  the 
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Law  of  Persons.     For  according  to  this  arrangement  jus  ac-      Jkct. 
tiowum,  instead  of  being  considered  as  a  species,  is  co-ordinated 
with  the  two  genera.    It  is  manifest  that  the  law  of  injuries, 
whether  civil  injuries  or  criminal,  and  of  the  rights  and 
duties  arising  from  injuries,  and  the  law  of  civil  and  criminal 
procedure,  really  consist  of  a  variety  of  species  belonging  to 
those  two  genera,  and  should  therefore  not  be  co-ordinated 
with  jus  personarwm  et  rerwn,  but  distributed  under  both.1 
All  matter  contained  in  these  departments  of  law,  which  relates 
peculiarly  to  any  of  the  classes  of  persons  which  have  been 
put  into  Hie  jus  personarum,  should  be  placed  in  that  branch 
of  the  law.     For  example,  under  the  status  of  an  infant  should 
be  placed  the  description  of  crimes,  civil  injuries,  civil  and 
criminal  procedure  as  modified  by  infancy.     For  example,  an 
infant,  in  a  great  number  of  cases,  is  not  liable  criminally,  and 
in  a  logical  arrangement  these  exemptions  would  be  placed  in 
the  jus  personarwn.    When  an  infant  sues  or  is  sued,  the  situa- 
tion of  plaintiff  or  of  defendant  is  filled  by  his  guardian  instead 
of  himself.    This  is  not  properly  matter  for  the  jus  return  but 
for  the  jus  personarum,  under  the  head  of  infancy.    All  the 
generalia  of  the  jus  actionwn  should  be  left  in  the  jus  rerwn, 
while  those  parts  which  have  relation  specially  to  particular 
classes  of  persons,  and  which  can  be  detached  from  the  bulk 
of  the  legal  system  without  breaking  its  continuity,  should  be 
placed  under  the  respective  heads  of  the  jus  personarwn  to 
which  they  belong. 

The  division  therefore  of  the  corpus  juris  into  jus  persona-  Logical 
rum,  jus  rerum,  and  jus  actionwm  is  a  gross  logical  error.     In  jj  bJJSE /v 
Blackstone,  the  error  is  a  consequence  of  his  original  division,  stone's 
For  he  does  not,  like  the  Soman  lawyers,  begin  by  dividing  tnT^M 
the  law  into  jus  publicum  and  jus  privatum,  and  this  last  into  4""' inU>. 
jus  personarwn  and  jus  return ;  but  he  divides  the  whole  corpus  ing  rights 
jwris  into  law  regarding  rights  and  law  regarding  wrongs.     By  J^!Sh,g 
law  regarding  rights^  he  means  law  regarding  injuries,  the  WTOD«9- 
rights  and  duties  arising  from  injuries,  and  civil  and  criminal 
procedure.    Having  divided  the  corpus  jwris  into  these  two 
divisions,  and  having  then  divided  the  first,  or  law  regarding 
rights,  into  jus  personarwn  and  jus  rerum9  he  could  not  in- 
clude in  either  of  these  heads  the  law  regarding  actions. 
His  division  is  illogical,  it  being  manifest  that  the  law  regard- 
ing wrongs  does  not  regard  wrongs  only,  but  rights  also, 
namely,  the  rights  which  arise  out  of  wrongs ;  as  will  be 

1  Thibaut,  Vertuche  etc.  vol.  ii.  pp.  8,  9,  19. 
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Lkct. 
XLIII 


The  law 
of  things 
should 

{>reoede  the 
aw  of  per- 
sons in  the 
corpus 
juris. 


sufficiently  evident  to  anyone  who  looks  through  the  third 
book  of  his  Commentaries,  and  observes  the  matter  of  which 
it  is  composed* 

The  nature  of  the  distinction  between  public  and  private 
law  I  shall  advert  to  in  my  next  Lecture ;  when  I  shall  shew 
that  it  is  as  erroneous  as  this  distinction  of  Blackstone's ;  and 
that  public  law  is  not  one  main  half  of  the  corpus  juris  which 
ought  to  be  opposed  to  the  other  half,  but  a  very  small  por- 
tion of  it,  which  ought  to  be  included  in  the  Law  of  Persons 
as  a  subordinate  member :  and  Blackstone,  in  imitation  of 
Sir  Matthew  Hale,  has  so  included  it.  I  am  now  speaking 
of  public  law  in  its  narrower  acceptation,  for  in  its  larger, 
the  whole  of  criminal  law  is  included  in  it.  Criminal 
law  as  a  part  of  public  law  (latius  acceptwm)  is  excluded 
by  the  Roman  jurists  from  Law  of  Persons  and  Law  of 
Things.  But  it  ought  to  be  distributed  under  those  two 
departments. 

The  next  topic  to  which  I  shall  advert  is  the  order  in  which 
the  Law  of  Things  and  the  Law  of  Persons  should  stand 
relatively  to  each  other.  If  my  account  of  the  rationale  of 
the  distinction  is  correct,  the  Law  of  Things  ought  to  pre- 
cede the  Law  of  Persons ;  because  the  Law  of  Things  is  the 
law,  minus  the  Law  of  Persons,  while  the  Law  of  Persons 
contains  such  portions  of  the  law  as  relate  to  specific  and 
narrow  classes  of  persons,  and  can  be  detached  from  the  body 
of  the  law  without  breaking  its  continuity.  Consequently 
the  general  code  should  come  first,  and  the  comparatively 
miscellaneous  matters,  which  are  properly  a  sort  of  appendix, 
should  come  last.  Accordingly,  Sir  Matthew  Hale  suggested, 
and  Sir  William  Blackstone  practically  adopted,  this  order. 
It  is,  however,  impossible  to  sever  completely  the  jus  per- 
sonarum  and  the  jus  rerum  from  one  another.  Even  the  jus 
personarwn*  though  consisting  mainly  of  the  narrower  posi- 
tions and  rules  which  modify  the  more  general  matter  com- 
prising the  jus  rerum,  yet  contains  many  positions,  which 
must  be  anticipated  before  it  is  possible  to  explain  the  Law  of 
Things.  But  the  number  of  the  prmeognoscmda  in  the  Law 
of  Things  is  incomparably  greater  than  the  number  of  those 
in  the  Law  of  Persons.  Although  the  two  departments  can 
never  be  completely  disengaged  from  one  another,  the  student 
must  begin  somewhere :  and  he  should  begin  where  he  will 
require  fewest  references  to  what  is  to  come  afterwards.  This 
topic  is  not  of  very  great  importance ;  it  regards  chiefly  the 
logical  symmetry  of  the  body  of  law. 
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I  may  immediately  explain  in  this  place  the  nature  of  cer-      L-cr. 


tain  rights,  which  have  been  confounded  by  mysterious  jar- 
gon ;  namely,  those  which  are  called  natural  or  inborn,  and  ,„££„ 
by  Blackstone  absolute  rights.  For  his  'law  regarding  the  jjjfo**, 
rights  of  persons '  is  not  the  jus  pereonarum  of  the  Roman 
jurists ;  their  jus  personarum  is  only  one  species  of  his  law 
regarding  the  rights  of  persons,  a  species  which  he  calls 
'law  regarding  the  relative  rights  of  persons';  as  contra- 
distinguished from  another  species,  namely  law  regarding 
the  absolute  rights  of  persons,  that  is,  these  natural  or  inborn 
rights.  ' 

I  have  already  observed,  that  the  rights  or  duties  constitu- 
tive of  status  arise  in  two  ways :  they  arise  ex  statu  immediate, 
either  directly  from  the  general  or  paramount  title  which 
engenders  status ;  or  from  that  general  title  through  some 
subordinate  title.  The  distinction  between  natural  or  inborn 
rights  and  any  other  rights  is  analogous  to  this. 

Natural  or  inborn  rights  are  those  which  reside  in  a  party 
merely  as  living  under  the  protection  of  the  state,  or  as  being 
within  the  jurisdiction  of  the  state ;  if  the  party  have  any 
rights  whatever,  which  the  Roman  slave  had  not.  Now  these 
are  exactly  what  Blackstone  called  absolute  rights.  Such, 
for  instance,  is  the  right  of  personal  security:  the  most 
general  of  any.  This  right  is  called  natural  or  inborn  merely 
because  it  arises  sine  speciali  titulo ;  that  is,  it  resides  in  a 
party,  merely  as  living  under  the  protection  or  within  the 
jurisdiction  of  the  state:  now  this  fact  having  no  special 
name,  the  right  seems  to  arise  without  any  title,  and  there- 
fore ex  lege  immediate ;  not  requiring  to  be  annexed  by  the 
law  to  any  investitive  event  whatever.  I  agree,  however,  with 
Thibaut  that  this  is  a  mistake,  and  that  rights  are  always 
annexed  to  some  fact  or  other ;  but  this  fact  has  not  received 
any  concise  name,  nor  is  anywhere  described. 

Such  then  are  these  rights,  and  such  the  origin  of  the  name. 
Tbey  are  the  most  general  of  any :  they  reside  in  all  who 
live  under  the  protection  of  the  state  or  within  its  jurisdiction, 
and  reside  in  them  by  reason  of  their  living  under  its  protec- 
tion :  and  are  called  natural  or  inborn  rights,  because  there 
is  no  precise  fact,  bearing  a  concise  name,  to  which  they  are 
annexed  by  the  law.  It  is  manifest  that  they  are  not  natural 
or  inborn ;  for  they  are  as  much  the  creatures  of  the  law,  as 
any  other  legal  rights. 

Although  the  term  is  applied  to  rights  only,  it  is  equally 
applicable  to  many  duties.    There  are  many  duties  to  which 
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Lect.  a  person  is  subjected  merely  by  reason  of  his  being  under  the 
%. — ■ — -  protection  of  the  state,  or  being  altogether,  or  to  certain 
limited  purposes,  a  subject  of  the  state.  Such,  for  instance, 
are  duties  towards  the  government  itself;  the  duty  of  ab- 
staining from  any  act  of  resistance,  of  abstaining  from  any 
act  of  tumult,  and  so  on.  These  duties  are  as  properly  natural 
or  inborn,  as  the  rights  which  are  so-called. 
rarSfttesof  Blackstone  here  runs  into  a  signal  confusion  of  ideas, 
Biackstone  for  he  opposes  these  natural  or  inborn  rights,  by  the 
e^bj^  name  of  absolute  rights,  to  what  he  calls  the  relative 
rights  of  persons.  But  there  are  no  such  things  as  ab- 
solute rights:  all  rights  are  relative;  they  suppose  duties 
incumbent  on  other  persons.  He  defines  these  absolute 
rights  to  be  rights  appertaining  to  them  merely  as  individuals 
or  single  persons.  But  I  cannot  conceive  how  they  can  be 
distinguished  by  that  All  or  most  rights  must  belong  to 
particular  persons,  and  must  belong  to  them  as  particular  per- 
sons. Dominium,  for  instance,  and  all  rights  arising  from 
contracts,  come  under  this  description.  He  further  defines 
them,  rights  which  would  belong  to  persons  in  a  state  of 
nature ;  rights  which  they  would  be  entitled  to  enjoy  either 
in  or  out  of  society.  But  many  other  rights  are  in  the  same 
predicament.  Contracts,  for  instance,  or  at  least  conventions, 
must  have  preceded  society;  or  it  is  difficult  to  see  how 
society  could  have  arisen.  No  legal  right,  indeed,  would  in 
a  state  of  nature  be  engendered  by  a  convention,  but  a  moral 
right  would ;  which  would  be  as  completely  a  right  as  those 
mentioned  by  Blackstone.  And  as  to  legal  rights,  with  which 
alone  Blackstone  was  properly  concerned,  they,  it  is  obvious, 
can  only  belong  to  a  man  in  society. 

Amongst  others  of  these  absurdities,  Blackstone  instances, 
as  an  absolute  right,  the  right  of  private  property !  A  right 
which,  it  is  quite  obvious,  cannot  exist  out  of  a  state  of  society ; 
and  which  is  indeed  the  main  object  of  his  second  volume. 
The  word  property  is  a  term  of  exceedingly  complex  meaning, 
comprising  a  vast  variety  of  rights :  and  he  himself  includes 
under  it  all  the  rights  over  real  and  personal  property,  which 
are  described  in  his  second  volume.  I  suppose  he  must  here 
mean  by  the  right  of  private  property,  not  any  particular 
rights  of  private  property  but  capacities  to  take  rights  of  pri- 
vate property.  But  even  these  do  not  properly  fall  under 
this  head :  for  many  such  capacities  do  not  belong  to  all  per- 
sons, certain  classes  (as,  for  example,  aliens)  being  excluded 
from  them.    He  should  have  inserted  only  those  rights  which 
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necessarily  reside  in  every  person  who  is  subject  to  the  state      Leot. 
either  generally  or  to  any  limited  purpose,  or  who  is  within  w- ^ — * 
its  jurisdiction. 

Another  error  of  Blackstone  is  that  of  putting  those  absolute 
rights  of  persons  under  the  head  Bights  of  Persons  at  all. 
As  residing  in  all  persons,  these  rights  are  not  matter  for  the 
Law  of  Persons,  but  for  the  Law  of  Things ;  and  by  the  Soman 
lawyers  are  so  treated.  The  cause  why  this  was  overlooked  by 
Blackstone  seems  to  be  that  in  this,  as  in  other  instances,  the 
rights  are  not  explained  by  the  Boman  lawyers  directly,  but 
only  by  implication,  under  the  head  of  delicts;  and  the  ex-' 
planation  nowhere  else  occurs.3 


Order  of  Law  of  Things  and  Law  of  Persons. 

Possible  simplification.  Implication  of  one  status  with 
every  other,  as  well  as  of  every  status  with  jus  rerum  or  the 
body  of  the  system :  e.g.  a  married  infant,  a  husband-soldier, 
a  married  woman,  a  trader,  etc.  But  unless  the  system  be 
simplified,  lawyers  cannot  understand  all  of  it.  And  not 
understanding  all,  cannot  have  complete  knowledge  of  any 
part.  If  it  were  accessible  to  all  lawyers,  expense  and  uncer- 
tainty would  be  mightily  diminished. 

[We  have  now  no  Lord  Coke.  His  resemblance  to  Boman 
Lawyers.] 

Queries  as  to  the  Outline  of  the  Method. 

[Should  the  Law  of  Things  be  preceded  by  an  enumeration  of 
the  several  classes  of  persons  ?  Or  should  this  be  prefixed  to  the 
Law  of  Persons,  and  only  so  much  relative  to  status  in  general 
precede  the  former,  as  suffices  to  illustrate  the  distinction  between 
these  two  grand  divisions  ?] 


The  Method  pursued  in  the  Law  of  Things  should  be  pursued 
under  each  head  of  the  Law  of  Persons.     (See  Outline.) 

In  treating  of  any  status  (whether  generic  or  specific)  the 
rights  and  obligations,  etc.  direct  or  correlated,  which 
grow  out  of  it  [or  make  it  up]  must  be  considered  in  the 

*  This,  according  to  J.  S.  M.'b  notes,  it  stood  in  the  last  edition.    These  frag- 

is  the  end  of  this  Lecture  as  delivered,  ments,  although  less  mature  than  the  pre- 

What  follows,  consisting  of  fragments  re-  ceding  matter,  seem  to  be  of  some  value, 

lating  to  the  same  subject,  is  retained  as  and  are  at  least  suggestive. — R.  C. 
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xiTn  or^er  observed  under  the  Law  of  Things:  i-e.  Primary 
** — , —  rights,  with  their  subdivisions  of  jura  in  re,  jwra  ad  rem, 
compounds  of  both,  jura  in  universitatibus,  etc. ;  and  vio- 
lations of  these  primary  rights  and  obligations,  with  the 
secondary  or  instrumental  rights  and  obligations  by  which 
such  violations  are  remedied  or  prevented. 


Principles  on  which  Bights  and  Obligations  cure  to  be  referred 

to  this  or  that  Status. 

» 

The  rights  and  obligations,  capacities  and  incapacities, 
susceptibilities  and  exemptions,  which  belong  to  a  certain 
class  as  such  (whether  such  rights,  etc.  are  originally  rights, 
etc.  of  that  status,  or  restorations  of  jura  rerwm  in  dero- 
gation of  the  rights,  etc.  of  another  status  with  which  it  is 
combined),  must  be  considered  together. 

E.g. :  All  that  relates  to  the  status  '  Infancy/  abstracted 
from  any  other  status,  must  be  considered  together.  All 
that  relates  to  the  status  '  Trader '  must  also  be  considered 
together :  including  thereunder  such  generic  rights  and  ob- 
ligations as  infants  when  traders  enjoy  or  are  subjected  to, 
contrary  to  the  general  rules  touching  infancy. 

In  order  to  determine  the  status  to  which  any  given  right 
with  its  correlating  obligation  shall  belong,  inquire  (1°)  whe- 
ther the  obligation  exist  for  the  sake  of  the  right,  or  the 
right  for  the  sake  of  the  obligation :  (2°)  whether  the  right 
or  the  obligation  (as  the  case  may  be)  grow  out  of,  or  exist 
by  reason  of,  any,  and  what,  status.  Having  found  that  it 
exists  as  a  consequence  of  the  existence  of  such  or  such  a 
class,  treat  the  right  with  its  correlating  obligations,  or  the 
obligation  with  its  correlating  rights,  as  forming  part  of  (or 
falling  under)  the  status  of  that  class. 

Under  any  department  of  the  Law  of  Persons  are  to  be 
considered  not  only  the  rights  and  obligations  peculiar  to 
the  status,  but  also  rights  and  obligations  (generic  or  not) 
not  belonging  to  the  status  as  modified  by  it. 


A  Right  or  Obligation,  how  it  arises  out  of  this  or  that  Status. 

If  a  right,  it  has  a  correlated  obligation  imposed  upon 
others.  But  inasmuch  as  this  obligation  exists  for  the  sake 
of  the  right,  and  that,  as  we  have  shown,  exists  by  reason  of 
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the  status,  it  follows,  that  the  obligation  is  also  a  consequence      Lbct. 
of  the  status,  exists  for  the  sake  of  it,  and  ought  to  be  treated  v-  ,     - 
with  it.     The  same  reasoning  is  applicable  to  obligations, 
wherever  they  induce  the  consideration  of  their  correlated 
rights  though  existing  in  others :  also  to  exemptions  and 
incapacities. 

The  principles  which  lead  to  the  distribution  of  the  whole  < 

matter  of  the  law  into  '  Law  of  Persons  and  Law  of  Things,' 
must  also  determine  the  departments  and  subdepartments 
into  which  the  Law  of  Persons  should  be  divided,  with  the 
order  of  those  departments  and  of  their  several  subdepart- 
ments. 

1st  principle;  Separation  of  that  which  is  peculiar  to 
certain  classes. 

Status  divisible  into  (1°)  those  which '  (though  they  may 
attach  upon  any,  or  upon  almost  any)  are  limited  to  a  few; 
and  (-2°)  those  which  attach  upon  every  one  (at  some  time 
or  other  of  his  life),  or  which,  if  not  universal,  are  very  widely 
spread.  Instances  of  the  first  genus ;  trades,  professions, 
government  offices,  etc. :  of  the  second  genus ;  the  various 
domestic  conditions :  of  the  first  species  of  this  second  genus, 
infancy,  and  the  filial  condition :  of  the  second  species  of  the 
same,  marriage  and  paternity. 

The  second  genus,  as  being  of  more  general  application, 
should  precede  the  first. 

2nd  principle;  From  the  less  to  the  more  composite: 
From  those  which  (to  be  complete)  suppose  not  the  expli- 
cation of  other  or  many  status,  to  those  which  suppose  such 
explication.  But  qusere  if  there  be  any  such  principle,  ex- 
cept in  combination  with  the  first.  For  the  modifications  of 
the  more  general  by  the  more  special  status,  it  is  natural  to 
look,  not  into  the  first  but  into  the  last :  e.  g.  for  c  Infant 
trader,'  not  under  '  Infant/  but  under  *  Trader.'  Insomuch 
that '  trader '  supposes  an  explication  of  infant.8 

Wherein  Status  consists. 

The  peculiarities  of  status  seem  to  consist :  (1°)  In  rights,  Wherein 
obligations,  and  capacities  peculiar  to  the  class;  whether  Crista, 
such  rights,  etc.  be  sui  generis,  or  only  modifications  of  others. 
(2°)  In  peculiar  incapacities.     (3°)  In  peculiar  conditions  to 
be  fulfilled  or  observed  before  incidents  can  have  their  usual 

s  Blackstone,  toL  ii.  p.  476. 
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Lkct.      effect :  But  these  seem  to  come  under  the  head  of  peculiar 
v. — r— *  rights,  obligations,  etc.,   or  incapacities ;    i.  e.   conditional 
rights,  etc.  or  incapacities. 

So  that  wherever  a  set  of  persons  have  rights,  obligations, 
etc.  peculiar  to  themselves ;  pr  are  incapable  of  such  as  are 
common  to  many  others,  there  is  a  status :  or,  in  other  words, 
the  persons  are  determined  to,  or  constitute  a  class. 

Rights,  obligations,  (and  capacities)  which  are  not  con- 
fined to  one  class,  do  not  originate  in  status. 


What  it  is  that  determines  a  Person  to  this  or  that  Class,  or 

what  it  is  that  makes  the  Class. 

1°.  The  being  clothed  with  actual  rights  and  subject  to 
actual  obligations,  peculiar  to  persons  of  the  class ;  the  being 
capable  of  investment  with  such  peculiar  rights,  and  of  sub- 
jection to  such  peculiar  objections ;  or  the  being  incapable  of 
certain  rights  and  obligations  of  which  persons  of  other 
classes  generally  are  capable. 

2°.  Eights  and  duties  ex  speciali  titulo,  and  rights  and 
duties  immediate  ex  statu,  or  arising  from  the  mere  fact 
that  the  party  is  living  under  the  jurisdiction  of  the 
Government.4 

Generally  speaking,  a  right  or  duty  forming  a  constituent 
element  of  a  condition  has  been  preceded  by  two  events : 
1.  The  event  investing  the  status.  2.  A  title  specially 
investing  the  right  or  duty :  e.  g.  the  peculiar  right  of  a 
married  woman  to  land  or  goods. 

This,  however,  is  not  true  universally.  There  are  rights 
or  duties  ex  statu  immediate,  or  arising  from  the  event  in- 
vesting the  status,  without  the  intervention  of  a  special  ti- 
tulus.  Such  is  the  right  in  rem  to  the  status  itself.  Such 
too  is  the  right  of  the  father  to  exact  obedience  from  the 
child,  and  to  punish  in  case  of  disobedience.  Such  too  is 
the  corresponding  duty  of  the  child  to  render  obedience ; 
The  right  of  the  child  to  support :  Certain  rights  and  duties 
of  husband  and  wife,  guardian  and  ward,  master  and 
slave. 

There  are  rights  and  duties  in  or  upon  all,  sine  speciali 
titulo,  arising  from  the  mere  fact  of  their  being  within  the 

4  See  p.  753,  ante.  See  Table  II.  note  5,  post.  Note  in  Outline  about  Public 
Law,  pp.  72-74,  vol.  i.  ante. 
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jurisdiction  of  the  given  sovereign  government  (unless  spe-      Lect. 


cial  incapacity  intervened).  [E.g.  Eight  to  personal  se- 
curity, etc.]6  Such  rights  are  called  'natural  or  inborn/ 
because,  arising  sine  speciaU  Utulo,  there  is  no  obvious  in- 
vestitive fact.  But  in  truth,  there  is  scarcely  a  right  or  duty 
immediate  ex  lege.  (Why  called  so,  see  Thibaut,  Jus  in  rem 
et  in  personam.) 

This  applies  to  duties  as  well  as  to  rights.  There  are 
many  that  might  be  deemed  inborn  rights  besides  those 
usually  called  such:  e.g.  capacity  of  an  heir  apparent  or 
presumptive,  or  before  aditio  (in  Eoman  law).  Here  there 
is  no  special  titulus,  but  merely  a  general  capacity  to  take 
a  number  of  rights  (merely  on  the  happening  of  certain 
incidents). 

A  right,  duty,  capacity,  or  incapacity,  which  originates 
in  status,  (or  forms  a  constituent  element  of  a  status,)  is 
peculiar  to  persons  of  the  given  class;  although  it  may  hap- 
pen to  be  denoted  by  a  generic  expression  which  comprises 
a  right  or  duty  in  or  on  persons  of  other  classes.  E.  g.  An 
infant  may  be  bound  in  a  contract — but  subject  to  con- 
ditions and  modifications  peculiar  to  contracts  made  by 
infants. 

An  incapacity  (as,  to  contract,  take  by  purchase,  etc.)  may 
be  common  to  many  classes,  as  to  aliens,  persons  convicted 
and  attainted,  infants  or  married  women  (in  certain  cases) : 
but,  in  each  case,  the  incapacity  has  something  peculiar,  in 
extent,  ground,  etc. 


The  Terms  €  Law  of  Things 9  and  '  Law  of  Persons y  {with  their 
established  Equivalents)  are  insignificant : 

I.e.  They  give  no  notion  of  the  purpose  of  the  distinction 
which  they  are  intended  to  mark.  Law  is  concerned  with 
rights  and  obligations  (or  capacity  or  incapacity  for  them) : 
every  right  resides  in  a  person,  and  most  rights  concern 
things  (in  the  Soman  sense) ;  every  obligation  is  also  imposed 
upon  a  person,  and  generally  concerns  a  thing:  therefore  all 
law  is  of ,  or  concerning  persons,  and  most  law,  of  or  concerning 
things.* 


•  See  Blackstone,  vol.  i.  p.  121.  Natn-    *  natural/  and  p.  758,  ante. 
\  rights,  inborn  rights,  absolute  rights.        •  l ' 
Blackstone's  confusion  of  meanings  of   page 
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\ iJiT         C @eneral  and  Particular ' 7  would  suffice ;  but  the  same  terms 
> — , — '  are  also  used  in  other  senses:  namely,  to  denote  law  which 
obtains  through  the  whole  of  any  State,  as  opposed  to  that 
which  is  peculiar  to  districts  or  places. 

'  Law  of  Things '  and  '  Law  of  Persons '  (Blackstone)  is 
further  objectionable  for  my  purpose,  because  these  two 
departments  include  Delicts,  public  and  private,  and  Proce- 
dure, as  modified  by  status:  an  extension,  which  (though 
absurdly)  has  not  been  given  to  them  by  others.8  It  may 
also  be  doubted  whether  Law  of  Things  was  intended  to 
include  Jura  ad  Bern. 

General  or  generic  Law  and  Law  of  Status. 

Law  of  the  sum/mum  genus  '  Persons '  (or  Law  directly  in- 
teresting, or  regarding,  all  persons) :  and,  Law  directly  re- 
garding the  several  genera  and  species  into  which  Persons  are 
divisible. 


Notes. 

The  following  notes  entitled  '  Methods,'  etc.,  and  frequently 
referred  to  in  this  and  the  succeeding  Lectures,  were  found 
among  papers  some  of  which  contain  matter  apparently  des- 
tined to  be  employed  in  the  completion  of  the  Tables. — S.  A. 

a) 

Method  observed  by  Sir  WiUiam  Blackstone  (vol.  i.  p.  122). 

1.  Law  of  Persons  and  Law  of  Things,  so  far  as  regards  primary 
rights  and  obligations. 

2.  (a)  Law  of  Civil  Injuries — (b)  of  the  rights  and  obligations 
which  thence  arise—  (c)  and  of  civil  procedure  : — abandoning,  here, 
the  former  division  into  '  Law  of  Persons  and  Law  of  Things  ;'  and 
mingling  civil  injuries,  etc.  as  unmodified  by  status  (or  as  they  con- 
cern all  classes),  with  the  same,  as  modified  by  status. 

3.  (a)  Law  of  Crimes,  etc. : — abandoning  again,  etc. 

Method  as  to  Sources — Equity  and  many  other  branches  only 
slightly  touched  upon  (vol.  iii.  p.  23). 

But  Crimes,  Special  Law,  and  Public  Law  are  not  omitted.  (See 
'  Public  and  Special  Law.') 

'  Truths,  etc  vol.  i.  pp.  160,  294. 

*  See  *  Method  of  the  Boman  Lawyers  and  Blackstone,'  pp.  768-767,  posL 
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Great  superiority  of  Blackstone's  method  to  that  of  the  Roman      Liscr. 
Institutional  Writers,  the  French  Code,  etc. :—  n_XLIIl 

1°.  In  treating  civil  injuries — rights,  etc.  as  delicto  private,  and 
civil  procedure,  each  apart  from  the  other,  instead  of  treating  any 
one  or  two  of  them  implicitly  with  another  (vol.  iii.  pp.  115,  118). 

2°.  In  treating  crimes — rights,  etc.  ex  delicto  publico — and  criminal 
procedure,  in  the  same  manner.     '  See  Delicts.' 


Remarks  upon  the  Method  observed  by  Sir  William  Blackstone. 

like  Gains  and  the  compilers  of  the  Institutes,  he  has  no  definite 
purpose  in  detaching  the  Law  of  Persons  from  that  of  Things. 
Throughout  the  Law  of  Things,  much  that  arises  out  of  status  is  con- 
sidered^ Therefore,  if  he  intended  to  make  law  of  persons  relate  to 
rights,  etc.  ex  statu,  he  has  not  adhered  to  that  intention.  On  the 
contrary,  much  that  relates  to  status,  is  considered  under  the  law  of 
persons ;  bo  that  if  he  intended  law  of  persons  to  contain  a  mere 
enumeration  of  status,  with  the  modes  in  which  they  begin  and  end, 
he  has  equally  deviated  from  that. 

[For  a  fuller  account  of  the  Method  observed  by  Sir  Wm.  Black- 
stone,  see  Table  VIII.  posf] 


Bights  of  Persons  as  defined  by  Blackstone  (vol.  i.  p.  122). 

Rights  of  Things :  ibid. 

The  distinction  supposes  that  Things  can  have  rights. 

This  is  founded  upon  a  misapprehension  of  the  terms  of  the 
Roman  Law.  By  jura  personarum  and  jura  rerum  the  Roman 
lawyers  intended,  not  the  rights  of  Persons  and  Things,  but  the 
law  of  or  relating  to  persons,  and  the  law  of  or  relating  to  things. 
This  is  manifest  from  Gains,  the  Institutes,  etc.  The  former  hav- 
ing divided  Jus  or  Law  into  jus  gentium  and  jus  civile,  and  having 
shown  the  various  sources  of  the  Roman  Law  or  Jus,  proceeds  to 
divide  that  same  subject  according  to  the  objects  or  subjects  with 
which  it  is  conversant :  *  Omne  jus  quo  utimnr  vel  ad  personas  per- 
tinet,  vel  ad  res,  vel  ad  actiones.  Sed  prius  videamus  de  personis.' 
(Gaii  Gomm.  i.  §  8.)  And  having  finished  the  jus  personarum,  pro- 
ceeds to  treat,  not  of  the  rights  or  even  of  the  ( law '  of  things, 
but  of  their  Division  and  Acquisition. 

The  misapprehension  is  founded  upon  that  ambiguity  (the  ap- 
plication of  the  same  term  to  law  and  to  one  of  the  consequences 
or  creatures  of  law)  from  which,  as  we  have  already  observed,  our 
own  law  language  is  almost  alone  exempt:  (Jus ;  Diritto ;  Droit ; 
Derecho;  Reoht.) 
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Lf.ct.  But  the  distinction  as  explained  in  the  cited  places  is  not  only 

XLIII  ^  founde(i  upon  a  misapplication  of  language,  and  thereby  involves 
the  subject  in  obscurity : — it  is  also  inconsistent  with  the  subse- 
quent exposition  which  Sir  William  Blackstone  gives  of  these  same 
rights.  According  to  the  terms  of  the  distinction,  the  Bights  of 
Persons  are  such  rights  as  men  have  to  their  own  persons  or  bodies: 
i.e.  The  right  of  moving  without  obstruction  by  others  from 
place  to  place,  subject  to  limitations  imposed  by  law:  and  the 
right  of  freedom  from  bodily  harm,  subject  to  the  same  restric- 
tion. So  that  all  such  rights  as  a  man  may  have  in,  over,  or  to 
external  objects  (whether  other  persons  or  things),  ought,  in 
pursuance  of  the  same  distinction,  to  have  been  excluded  from  the 
rights  of  persons,  and  treated  of  nowhere  but  under  the  rights 
of  things. 

[Instances  from  the  Commentaries  in  which  Sir  William  Black- 
stone  has  treated  rights  to  things  under  '  Rights  of  persons '  (in  his 
sense)  and  conversely.  Husband  and  Wife,  Father  and  Child,  etc. 
vol.  i.  p.  128.     Property,  p.  138.] 

In  consequence  of  his  misapprehension  of  the  term  '  Bights  of 
persons,1  he  has  treated  (Book  I.  c.  1)  rights  to  life,  reputation, 
etc.  with  the  obligations  to  respect  them,  under  the  rights  of  per- 
sons ;  although,  as  being  common  to  every  status,  it  is  manifest  that 
they  belong  to  the  rights  of  things.  They  are  in  truth  universal 
jura  vn  re  sine  titulo. 

The  Roman  Law  is  free  from  this  error ;  its  error  consisting  in 
partially  expounding  the  peculiarities  of  certain  status  under  the 
*  Jus  personarum,'  instead  of  either  giving  thereunder  a  complete 
exposition  of  rights  ex  statu  (on  the  one  hand),  or  of  limiting  that 
department  (on  the  other)  to  a  mere  enumeration  of  status  them- 
selves, and  of  the  modes  of  their  investment  and  divestment.  There 
is,  however,  no  mingling  of  universal  and  particular  rights,  etc. 
under  that  department. 


The  Distinction  between  the  Jura  Personarum  and  Jura  Rerum,  as 

stated  by  the  Roman  Lawyers, 

Is  not,  like  that  of  Blackstone,  liable  to  the  objection  that  things 
are  supposed  capable  of  rights. 

It  is  however  liable  to  the  second  objection  which  we  have  pre- 
sumed to  advance  against  the  method  of  the  learned  Commen- 
tator. 

Law,  as  it  relates  to  Persons,  ought  to  have  been  the  only  subject 
of  the  first  grand  division.  Instead  of  this,  innumerable  instances 
may  be  cited  in  which  the  law  as  it  relates  to  Things  is  therein 
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treated  of.    The  Law  of  Persons  is  not  confined  to  a  mere  enumera-       Lkct. 
tion  of  status,  and  a  description  of  the  modes  in  which  they  begin  and  - 
end.     Instances  of  rights,  obligations,  etc.  ex  statu,  are  scattered  up 
and  down  the  other  departments. 


(2.) 

Methods  of  the  Roman  urriiers. 

Whether,  according  to  the  Institutional  method  of  the  Roman 
lawyers,  jura  ad  rem,  or  obligations  stricto  sensu,  belong  to  the  Law 
of  Things? 

The  dispute  seems  to  have  arisen  from  confounding  jura  in 
re  with  the  jus  quod  ad  res  pertmet. 

The  first  belong  partly  to  the  Law  of  Things  and  partly  to  that  of 
Persons;  not  being  (generically  considered)  either  dependent  upon  or 
independent  of  status,  but  being  distinguished  by  this :  that  they 
avail  against  mankind  generally. 

The  latter  was  intended  to  include,  not  only  all  such  jura  in  re  as 
are  independent  of  status,  but  also  all  such  jura  ad  rem  as  are  in- 
dependent of  status.  Actions  being  intended  to  comprise  Procedure 
only. 

Proofs: — The  announcement  of  the  tripartite  division  with  the 
corresponding  method  of  treatment :  The  place  occupied  by  succes- 
sion per  unvversUatem  (sed  quaere).  Sir  William  Blackstone's  view  of 
the  subject ;  who  places  Property,  etc.  and  Contract,  etc.  under  a 
common  department :  viz.  '  Bights  (or,  as  it  ought  to  be,  Law)  of 
Things.' — This  also  accords  with  the  opinion  of  Suarez,  who  divides 
Law  (i.  e.  primary  rights  and  obligations),  in  the  same  manner  into 
two  departments,  *  Law  of  Things  and  Persons.' 
The  scheme  may  have  been  the  following : — 
1st.  Bights,  etc.  ex  statu  (or  perhaps  a  mere  enumeration  of 
status). 

2nd.  Bights,  etc.  not  ex  statu. 


I  i  i 

(1.)  Jura  in  re  (including    (2.)  Jura  ad  rem.  (8.)  Procedure. 

such  an  anticipation  of  jura        | 

ad  rem  as  was  necessary  to        |  | 

make  Universitatesjuris  intel-    ex  c :  ex  d. 

ligible).  ex  q.  c : 

exq.  d. 

But,  according  to  the  announcement,  Procedure  and  Jus  in  re  (in  one  of 
which  jura  ad  rem  must  be  comprised)  co-ordinate  with  jus  personarum. 
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Lect.  Want  of  a  generic  expression  may  have  led  to  all  the  confusion. 

-  \  _-  Wanting  a  generic  expression  to  denote  the  half  which  it  was  in- 
tended to  oppose  tojtM  personarum,  they  have  co-ordinated  its  parts 
with  jus  personarum,  forgetting  one  of  them. 

The  effect  of  the  whole  is  this  :  They  intended  (though  the  inten- 
tion was  obscure)  to  divide  the  whole  of  Private  Law  (excluding 
therefrom,  not  only  political  status,  bat  also  professional  status  and 
the  whole  of  criminal  law)  into  two  principal  departments ;  one  of 
which  they  further  meant  to  divide  into  three  divisions.  But  for 
want  of  a  generic  name  wherewith  to  designate  this  department,  they 
have  treated  its  divisions  as  if  they  were  of  the  same  rank  as  the 
other  department.  And  further,  through  forgetfolness  (or  for  some 
unaccountable  reason)  they  have  degraded  one  of  these  three  divi- 
sions to  the  rank  of  a  subdivision  of  one  of  the  others,  leaving  it 
uncertain  to  which  they  intended  to  refer  it. 

If  this  were  the  scheme,  (  Obligatio  *  belongs  neither  to  '  Jura 
Rerum'  nor  to  lActiones,t  but  is  a  division  (on  the  same  line  with 
these)  either  (1°)  of  the  great  department,  '  Law  of  Rights,  etc. 
non  ex  statu ;'  or  (2°)  of  the  whole  of  private  law  (assuming  that 
the  proper  subject  of  the  Law  df  Persons  is  a  mere  enumeration  of 
status,  etc.). 


(8.) 

'Remarks  upon  the  method  observed  by  dams. 

In  pursuance  of  that  well-founded  distinction  between  Law  of 
Persons  and  Law  of  Things  which  Gains,  in  common  with  other  in- 
stitutional writers,  has  adopted,  the  main  division  (according  to  Ends 
and  Subjects)  should  not  have  been  threefold  (still  less  fourfold),  but 
twofold  ;  the  matter  of  the  Law  of  Actions  (L  e.  civil  procedure),  as 
unmodified  by  status  (or,  in  other  words,  the  generalia  of  the  law  of 
actions),  being  included  under  the  Law  of  Things,  and  the  several 
modifications,  under  the  several  status  out  of  which  they  arise. 

The  treatise  is  confined  to  Private  Law :  i.e.  all  that  relates  to  poli- 
tical status — to  the  Sovereign  and  to  the  administration  of  the  sove- 
reign power— is  excluded.  No  regular  account  even  is  given  of  the 
constitution  of  Courts  of  Justice,  without  which  the  law  of  actions 
is  not  intelligible. 

Criminal  Law,  or  publica  judicia  (briefly  mentioned  in  the  In- 
stitutes) :  i.  e.  crimes,  punishments,  and  criminal  procedure,  are 
altogether  omitted ;  though  the  greater  part  of  crimes  are  as 
much  violations  of  private  primary  rights  as  the  private  delicts  of 
which  he  treats.     (So  also  Blondeau,  X.) 

The  purpose  of  the  distinction  between  Law  of  Persons  and  Law 
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♦ 

of  Things,  is  not  only  forgotten  with  reference  to  civil  procedure ;       Lbct. 


but  rights  and  obligations  of  all  other  sorts,  without  distinction  to 
their  universality  or  particularity,  are  scattered  up  and  down  through 
the  two  (or  three)  first  divisions.  If  the  purpose  was  to  sever  Law 
of  Persons  from  Law  of  Things  in  the  manner  supposed,  all  the 
rights,  etc.  ex  statu  should  have  been  put  into  the  former,  and  it 
should  have  been  placed  last. 

If  the  purpose  merely  was  to  enumerate  the  several  status  and 
to  explain  the  respective  modes  in  which  they  begin  and  end,  and 
then  to  deal  with  rights  and  their  respective  modifications  ex 
statu  in  succession  (as  explained  above),  the  matter  of  the  treatise 
should  have  been  divided  in  a  totally  different  manner ;  and  none 
of  the  Bights,  etc.  which  originate  in  the  several  status  should  have 
been  thrust  into  the  preliminary  enumeration  of  them. 

On  that  supposition,  there  would  have  been  no  such  division  as 
that  into  Law  of  Persons  and  Law  of  Things.  But  the  space  now 
occupied  by  what  is  called  the  law  of  persons,  would  have  been 
merely  an  introductory  disquisition  on  the  several  status ; — the 
body  of  the  work  comprising  all  rights  and  obligations;  those 
which  originate  in  status,  as  well  as  those  which  do  not. 

Another  great  defect  is,  the  desultory  and  defective  manner  of  dealing 
with  delicts.  For,  first,  he  confines  the  term  to  violations  of  jura  in 
re ;  only  treating  ex  professo  of  these :  as  if  violations  of  rights  ex 
contractu  and  of  other  jura  ad  rem  were  not  just  as  essential  to  a 
complete  view  of  the  subject.  Secondly,  he  scatters  them  through 
that  part  of  the  Law  of  Things  which  relates  to  Obligations,  stricto 
senium  or  to  jura  ad  remf  and  also  through  the  book  which  is  pro- 
fessedly devoted  to  Procedure ; — thus  confounding  the  matter  of 
Actions  and  Exceptions,  etc.  with  the  mode  in  which  these  several 
rights  are  enforced.  Violations  of  jura  ad  rem  are  in  the  same 
case ;  and,  as  is  said  above,  are  nowhere  expounded  explicitly  and 
professedly :  being  either  considered  implicitly  (under  the  head  '  Be 
Obligatiorribus ')  on  occasion  of  the  obligations  of  which  they  are 
violations  ;  or  explicitly  under  '  actions' 

Another  defect  common  to  Gains  and  the  Institutes,  is  the  con- 
founding combinations  of  Alienation  and  Contract  with  Contract ; 
and  the  placing  universitates  juris  before  jura  ad  rem.  See  *  Com- 
binations of  jus  in  re  and  jus  ad  rem.9 


(4.) 

Remarks  upon  the  Method  observed  in  the  Institutes. 

Having  announced  a  threefold  division  (and  the  same  objection 
applies  to  Gains) — Persons,  Things,  and  Actions,  the  compiler 
makes  a  fourfold  one ;  treating  under  '  Things,'  of  jura  in  re,  and 

VOL.  II.  B 
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Lbct.  under  *  Obligations/  of  jura,  ad  rem :  thus  opposing  one  species  of 
w  _  -  rights  and  obligations  to  another  (not  by  names,  one  of  which  de- 
notes one  species  of  rights,  etc. ;  and  another,  another ;  bnt)  by 
names  the  last  of  which,  indeed,  has  reference  to  a  species  of  rights, 
bnt  the  first  of  which  denotes  the  subjects  of  rights.  The  result 
of  this  division  is,  that  instead  of  treating  of  *  Things  '  apart,  and 
then  opposing  one  species  of  rights  over  things  (and  other  subjects) 
to  another ; — he  indicates  things  and  a  species  of  rights  by  a  name 
which  seems  to  oppose  things  to  rights ;  and,  what  is  worse,  to 
oppose  them  to  a  sort  of  rights.  A  consequence  of  which  is,  that 
jura  in  re  seem  to  be  suppressed. 

Another  objection  is,  that  as  ^he  obligations  which  correspond  to 
jura  in  re  are  not  treated  of  explicitly  (but  left  to  be  collected  from 
*  delicts  '),  and,  on  the  other  hand,  the  term  *  obligation  '  is  used  to 
denote  jura  ad  rem,  as  well  as  their  corresponding  obligations,  the 
first  seem  to  be  rights  without  obligations,  and  the  second,  obliga- 
tions without  rights.  But  this  arises  from  that  remarkable  defect 
in  the  Roman  law  language  which  I  have  observed  upon  above. 

The  modes  in  which  jura  in  re  end,  are  not  described. 


(5.) 

Method  of  the  French  Codes. 

The  Law  distributed  under  jive  Codes ;  viz. : 

Matter  of  the  Civil  Code. 

Matter  of  the  Commercial  Code. 

Matter  of  the  Code  of  Civil  Procedure. 

Matter  of  the  Penal  Code. 

Matter  of  the  Code  of  Criminal  Procedure. 

Defects :  Only  so  much  of  the  Law  of  Persons  as  concerns  do- 
mestic and  quasi-domestic  Status  is  comprised  in  the  Civil  Code. 
The  law  which  relates  to  Traders  (and  which,  for  reasons  given 
above,  ought  to  enter  into  the  Civil  Code  under  the  head  of  Law  of 
Persons)  is  made  the  subject  of  a  distinct  Code,  and  opposed,  as 
it  were,  to  the  law  of  which  it  is  only  a  member.  It  is  like  divid- 
ing the  human  body  into  the  right  or  left  arm,  and  all  such  parts 
of  it  as  are  not  right  or  left  arm. 

The  administration  of  the  law  relating  to  traders  by  distinct 
tribunals  is  itself  an  absurdity,  and  not  suggested  by  reason,  but 
the  work  of  blind  imitation.  And  admitting  that  the  separation  of 
jurisdiction  is  a  good,  that  is  no  reason  for  this  mutilation.  All 
that  is  peculiar  to  traders  (tribunal,  as  well  as  other  peculiarities) 
would,  of  course,  in  a  just  Corpus  Juris,  be  contained  under  a  dis- 
tinct head ;  which  is  all  that  is  done  now ;  the  Code  de  Commerce 
supposing  all  other  parts  of  the  Code. 
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The  rest  of  the  law  which  relates  to  Status  is  not  in  any  Code  or      Lbct. 

TCI  TIT 

Codes  at  all :  haying  never,  so  far  as  I  know,  been  reclaimed  from      ^7     ^ 
chaos ;  and  being  only  to  be  found,  either  in  the  Jurisprudence  of 
the  tribunals,  or  in  an  immense  mass  of  laws  issued  from  time  to 
time  without  system. 

Civil  Injuries  are  nowhere  described ;  being  merely  implied  in  the 
description  of  the  rights  of  which  they  are  violations,  or  in  the 
description  of  the  Procedure  by  which  the  Bights  and  Obligations 
which  they  generate  are  enforced.     (Quaere.) 

Bights  and  Obligations  ex  delicto  prwato  are,  in  the  same  manner, 
established  by  implication.     (Quaere.) 

Grimes  are  nowhere  described  apart ;  being  implicated  with,  and 
described  indirectly  in  the  Code  of  Punishment  or  that  of  Criminal 
Procedure. 


(6.) 

BenthamCs  Ideas  of  Method. 

*  General  Law  and  Particular  Law.9 — (Traites,  etc.  vol.  i.  p.  150.) 

Here,  the  purpose  of  the  distinction  into  Law  of  Things  and 
Law  of  Persons,  is  clearly,  though  briefly  indicated,  and  well  ex- 
pressed :  being  the  purpose  of  the  very  distinction  between  jura 
return  and  jura  personarum  which  he  reprobates  (pp.  259,  294, 
299). 

Penal — Civil — Constitutional.9     (See  various  meanings  of  Civil.) 

Confusion  of  Status  (i.  e.  the  belonging  to  a  class  having  peculiar 
rights,  etc.)  with  the  being  invested  with  rights,  etc.  which  arise 
out  of  a  character  that  may  belong  to  many  classes :  as  (  Heritier, 
Vendeur9  etc.  '  Voleur,  Seducteur,9  etc.  pp.  300,  304. 

[According  to  this  plan,  all  that  relates  to  Contract  must  be 
repeated  under  every  status. 

Where  a  difference  in  the  law  is  bottomed  in  some  peculiarity  in 
the  subject  of  the  right,  the  difference  should  be  described  under 
the  division  *  Things.'  Quaere  :  Whether  any  peculiarities  of  per- 
sons (as  subjects  of  rights)  should  be  considered  under  the  several 
StatuSy  or  under  *  Things '  ?] — Marginal  Note. 

Idea  of  treating  Obligations  expressly  and  all  Bights  implicitly. 

Confusion  of  that  'part  of  the  Code  which  treats  of  Civil  Injuries, 
with  that  which  treats  of  Crimes. 

Wherever  a  distinct  status  is  created  (whether  it  be  domestic, 
special,  or  public),  the  peculiarities  (whether  rights,  obligations, 

9  This  refers  to  the  following  sen-  civil  et  droit  constitntionnel,  est  la 
fence  in  Bentham: — 'Be  tontes  cos  pins  complete  et  la  pins  commode.' 
divisions,   celle   en  droit  penal,  droit    — Traitis,  voL  i.  p.  161. 

b2 
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XLIH      "Opacities,  or  exemptions)  in  which  it  consists,  should  not  be  mixed 

*      »      •  up  with  the  'provisions  which  are    generally  applicable.      It  is 

merely  because  it  is  expedient  to  treat  of  these  peculiarities  apart, 

that  a  status  is  created:   i.  e.  that  they  are  professedly  treated 

apart. 

Where  the  mischievous  act  by  reason  of  which  compensation  is 
due  from  the  actor  to  the  sufferer,  is  not  intentional  or  negligent, 
can  it  be  called  an  injury  or  a  violation  of  a  right  ?  Being  followed 
by  the  same  consequence,  viz.  liability  to  make  compensation  (or 
restitution),  it  may,  by  analogy,  be  called  an  injury  =  a  quasi-delict), 
as  incidents  not  contracts  are  called  quasi-contracts.] — Traites,  etc. 
vol.  i.  p.  334,  Marginal  Note. 

Distinction  between  civil  and  criminal,  pp.  160,  298. 

'  Ghaque  loi  civile  forme  un  titre  particulier  qui  doit  enfin 
aboutir  a  une  loi  penale.' 

[That  is,  if  the  obligation  to  repair  a  civil  injury  be  considered  as 
a  punishment.] — TraitSs,  vol.  i.  p.  161,  Marginal  Note. 

The  next  folio  is  headed, 

'  Remarks  upon  Mr.  fientham's  Ideas  of  Method ; '  but  the  rest  is  a  blank. 
The  nature  of  some  of  the  intended  '  Remarks1  may  be  gathered  from  the 
foregoing  hints ;  and  from  the  marginal  notes  extracted  from  the  '  TraiteV 
— &  A. 


(7.) 

Method  of  Falck. 

In  Falck,  civil  injuries  are  mixed  up,  as  in  the  Institutes,  with 
contracts  and  quasi-contracts :  and  (as  also  in  the  Institutes)  none 
but  violations  of  jura  in  re  are  directly  described :  violations  of  con- 
tract and  quasi-contract  being  either  left  to  be  deduced  from  the 
description  of  the  contract  and  quasi-contract  itself,  or  being  mixed 
up  with  actions  :  i.  e.  civil  procedure. 

The  Rights  and  Obligations  arising  out  of  civil  injuries  are 
either  annexed  to  the  description  of  the  violations,  or  are  con- 
founded with  procedure. 

Crimes,  the  obligations  arising  out  of  them,  and  criminal  pro- 
cedure, are  blended  together;  though  civil  procedure  is  profes- 
sedly treated  apart  from  civil  injuries  and  the  rights  which  they 
beget. 

Criminal  Law  is  placed  on  the  same  line  with,  and  opposed  to, 
Civil  Law ;  which  is  absurd  for  many  reasons.  First,  to  oppose 
(i.  e.  not  merely  to  distinguish  from,  but  to  co-ordinate  with)  a 
peculiar  species  of  violations,  etc.  of  primary  rights,  to  those 
primary  rights  and  to  other  violations  of  them,  etc.  is  absurd : 
Primary  Rights  and  Obligations  being  opposed,  not  to  a  species  of 
violations  and  sanctions,  but  to  the  whole  of  them. 
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Secondly,  Civil  Procedure,  being  by  him  separated  from  primary      Lect. 
rights  and  civil  injuries,  etc.  is  thus  left  out  of  the  division  into      **|H*_- 
Civil  and  Criminal.    And  to  make  it  a  co-ordinate  class  with  them 
seems  to  be  absurd. 

See  *  Public  and  Special  Law.' 

See  Falck,  Jurist.  Encyc.  Einleitung,  §.21. 


[The  following  is  the  passage  referred  to  in  Falck. 

*  Mit  Riicksicht  auf  die  angegebenen  Hauptgesichtspunkte  wer- 
den  sich  folgende  Theile  ergeben : 

*  1.  Das  Privatrecht  mit  den  Unterabtheilungen  in  (a)  das  biir- 
gerliche  Becht,  (b)  das  Kirchenrecht,  (c)  das  Polizeirecht,  (d) 
Criminalrecht,  und  das  Prozessrecht. 

*  2.  Das  offentliche  Becht,  zu  welchem  gehoren :  (a)  das  Staatsr 
recht,  (b)  das  Regierungsrecht,  (c)  das  Finanz-  und  Cameralrecht, 
und  (d)  das  Volkerrecht.' 

In  the  margin  of  the  same  page  are  the  following  remarks : — [ 

Law  (or  the  Science  of  Law — Jurisprudence)  cannot  be  expounded 
without  dividing  it  into  parts. 

The  division  most  in  use  is  founded  upon  an  enumeration  of  the 
several  sorts  of  Bights:  but,  inasmuch  as  sight  correlates  with  obli- 
gation, an  enumeration  of  the  several  sorts  of  Obligations  would  be 
just  as  good  a  basis  for  a  division. 

Both  Bight  and  Obligation  (i.e.  legal  right  and  obligation)  being 
creatures  of  Law,  the  notion  of  Law  (or  of  a  politically  sanctioned 
Rule)  ought  to  be  placed  in  front  (or  to  be  made  the  punctum 
salient)  of  a  division. 

The  bases  are  substantially  the  same.  Whether  you  divide  Law 
as  it  relates  to  different  subjects,  or  Bights  (with  their  obligations) 
as  they  relate  to  those  same  subjects,  your  divisions  will  severally  be 
conversant  about  the  same  sets  of  subjects. 

A  division,  of  which  each  part  should  exclude  the  subject  of  every 
other,  is  not  possible.] 


(8.) 

Method  of  Hugo. 

1.  Opposition  of  Public  and  Private  Law. 

2.  Inclusion  of  International  Law  in  public  law,  and  treating  it 
with  Military  Status. 

3.  Inconsistency  of  treating  Civil  Injuries  and  Bights  ex  delicto 
private,  as  a  portion  of  private  law ;  though  he  puts  Civil  Procedure, 
Crimes,  etc.  under  public. 
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ttttt  ^'  ^e  ma^nE  PolizeuBecht  a  distinct  department  of  a  system, 

%      ,    -*   into  all  the  departments  of  which  its  matter  enters. 

[The  portion  of  Hugo  referred  to,  is  the  chapter  called  (Theile  dee 
Rechte/  in  the  '  Lehrhuch  der  juristischen  Encyclopedic.'  The  following 
comments  are  copied  from  the  margin.] 

Rights  of  Action  are  classed  with  Obligations ;  whilst  obligations 
to  suffer  punishment  (which  are  not  more  sanctionative  than  the 
former)  are  referred  (together  with  crimes  and  criminal  procedure) 
to  Public  Law.  Civil  procedure  is  completely  separated  from  the 
Bights  of  Action  and  the  matter  for  exception,  upon  which  it  is 
built.  Civil  Injuries  are  not  considered  directly.  Sanctionative 
Civil  Bights,  which  are  exercised  extrajudicially,  are  forgotten. 
Confusion  of  Crimes  and  their  consequent  obligations,  are  classed 
with  Criminal  Procedure. 

All  the  other  departments  into  which  Law  may  be  distributed, 
are  but  collections  of  fragments  detached  from  the  two  essential 
ones ;  viz.  Law  of  Things  or  General  Law,  and  Law  of  Persons  or 
Particular  Law. 

Law  which  is  conversant  with  persons  as  not  arranged  under 
classes  ;  Law  which  is  conversant  with  persons  as  arranged  under 
classes,  or,  in  other  words,  as  invested  with  status  or  conditions. 
The  former  is  'analogous  to  the  supreme  genus  :  the  latter,  to  the 
genera  and  species  which  are  contained  in  the  supreme  genus.  Only 
analogous ;  because  the  Bights,  etc.  which  are  the  subject  of  the 
former,  are  not  all  of  them  common  to  aU  classes.  It  is,  however, 
analogous,  inasmuch  as  the  consideration  of  it  is  necessarily  implied 
in  the  consideration  of  every  status. 


LECTURE  XLIV. 

LAW,   PUBLIC   AND   PEIVATE. 

xltv      Having  discussed  the  distinction  between  Law  of  Things 
* — • — '  and  Law  of  Persons,  I  proceed  to  the  connected  distinction 

between  Public  Law  and  Private  Law. 
Jut  Pub-         The  term  'public  law9  has  two  principal  significations: 
senses  T*°  one  °^  which  significations  is  large  and  vague ;  the  other, 

strict  and  definite. 
mm*  W?he      Taken  with  its  strict  and  definite  signification  (to  which 
^  ?f        I  will  advert  in  the  first  instance),  the  term  public  law  is 
conditions,   confined  to  that  portion  of  law  which  is  concerned  with 
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political  conditions :  that  is  to  say,  with  the  powers  rights      Lbct. 

duties  capacities  and  incapacities,  which  are  peculiar  to  * . — * 

political  superiors,  supreme  and  subordinate. 

Taken  with  its  strict  and  definite  meaning,  public  law 
ought  not  (I  think)  to  be  opposed  to  all  the  rest  of  the  law, 
but  ought  to  be  inserted  in  the  Law  of  Persons,  as  one  of 
the  limbs  or  members  of  that  supplemental  department. 

But  before  I  proceed  to  the  place  which  public  law  (as 
thus  understood)  ought  to  occupy  in  an  arrangement  of  a 
corpus  juris,  I  will  touch  briefly  on  two  difficulties,  which,  it 
appears  to  me,  are  the  only  difficulties  that  the  subject  really 
presents. 

I  have  said  that  public  law  (in  its  strict  and  definite  sig-  An  account 
nification)  is  confined  to  that  portion  of  law  which  is  con-  Jfjf^'this 
cerned  with  political  conditions:  that  is  to  say,  with  the  "enaemust 
powers  rights  duties  capacities  and  incapacities,  which  are  some  of  the 
peculiar  to  political  superiors,  supreme  and  subordinate.  jjjjdtive 

Now,  so  far  as  public  law  relates  to  the  Sovereign,  it  is  morality, 
clear  that  much  of  it  is  not  law,  but  is  merely  positive  mo- 
rality, or  ethical  maxims.  As  against  the  monarch  properly 
so  called,  or  as  against  the  sovereign  body  in  its  collective 
and  sovereign  capacity,  the  so-called  laws  which  determine 
the  constitution  of  the  State,  or  which  determine  the  ends 
or  modes  to  and  in  which  the  sovereign  powers  shall  be  ex- 
ercised, are  not  properly  positive  laws,  but  are  laws  set  by 
general  opinion,  or  merely  ethical  maxims  which  the  Sove- 
reign spontaneously  observes. 

In  strictness,  therefore,  much  of  the  public  law  which  re- 
lates to  the  Sovereign  or  State,  is  not  matter  for  any  portion 
of  the  corpus  juris  2  understanding  by  the  corpus  juris  the 
system  or  collective  whole  of  the  positive  laws  which  obtain 
in  any  society,  political  and  independent. 

And,  for  the  same  reason,  it  particularly  is  not  matter  for 
the  Law  of  Persons  or  Status.  For  a  status  or  condition, 
properly  so  called,  consists  of  legal  rights  and  duties,  and  of 
capacities  and  incapacities  to  take  and  incur  them.  And, 
consequently,  a  sovereign  government  of  one,  or  a  sovereign 
government  of  a  number  in  its  collective  and  sovereign  ca- 
pacity, is  not  invested  with  a  status  (in  the  proper  acceptation 
of  the  term) :  or  it  is  not  invested  with  a  status  (in  the  proper 
acceptation  of  the  term)  derived  from  the  positive  law  of  its 
own  political  community. 

But  though,  in  logical  rigour,  much  of  the  so-called  law 
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Lbct.      which  relates  to  the  Sovereign,  ought  to  be  banished  from  the 

< , — *  corpus  juris,  it  ought  to  be  inserted  in  the  corpus  juris  for 

reasons  of  convenience  which  are  paramount  to  logical  sym- 
metry. For  though,  in  strictness,  it  belongs  to  positive 
morality  or  to  ethics,  a  knowledge  of  it  is  absolutely  neces- 
sary in  order  to  a  knowledge  of  the  positive  law  with  which 
the  corpus  juris  is  properly  concerned. 

The  case  which  I  am  now  considering  is  one  of  the  nu- 
merous cases  wherein  law  and  morality  are  so  intimately  and 
indissolubly  allied,  that,  though  they  are  of  distinct  natures 
and  ought  to  be  carefully  distinguished,  it  is  necessary 
nevertheless  to  consider  them  in  conjunction.  A  description, 
therefore,  of  the  law  which  regards  the  constitution  of  the 
State,  and  which  determines  the  ends  or  modes  to  and  in 
which  the  Sovereign  exercises  the  sovereign  powers,  is  an 
essential  part  of  a  complete  corpus  juris,  although,  properly 
speaking,  that  so-called  law  is  not  positive  law. 

The  law  of  England,  for  example,  cannot  be  understood, 
without  a  knowledge  of  the  constitution  of  Parliament,  and 
of  the  various  rules  by  which  that  sovereign  body  conducts 
the  business  of  legislation :  although  it  is  manifest  that  much 
of  the  law  which  determines  the  constitution  of  the  Parlia- 
ment, and  many  of  the  rules  which  Parliament  follows  in 
legislating,  are  either  mere  law  imposed  by  the  opinion  of 
the  community,  or  merely  ethical  maxims  which  the  body 
spontaneously  observes. 

So  much,  therefore,  of  the  law,  regarding  the  Sovereign, 
as  is  necessary  to  a  due  understanding  of  the  corpus  juris, 
ought  to  be  inserted  in  the  corpus  juris,  although  it  comes 
not  within  the  predicament  of  positive  law.  And,  since  the 
law  regarding  the  Sovereign  ought  to  be  inserted  in  the  Law 
of  Persons,  we  may  say,  by  way  of  analogy,  that  the  Sove- 
reign has  a  status  or  condition ;  although  a  status,  properly 
so  called,  is  composed  of  legal  rights  and  legal  duties,  or  of 
capacities  or  incapacities  to  take  or  incur  legal  rights  and 
duties. 

And  here  I  will  remark,  that  public  law  (in  its  strict  and 
definite  meaning)  is  not  unfrequently  divided  into  two  por- 
tions: constitutional  law,  and  administrative  law:  (Stoats- 
recht  or  Constitutions-recht,  and  Regierungs-recht).  The  first 
comprises  the  law  which  determines  the  constitution  of  the 
sovereign  government :  The  second  comprises  the  law  which 
relates  to  the  exercise  of  the  sovereign  powers,  either  by  the 
sovereign  or  by  political  subordinates. 
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This  division  of  public  law  does  not  tally  with  the  division     Lect. 


xliv 


of  it  into  law  which  regards  the  statu*  of  the  Sovereign,  and 
law  which  regards  the  rights  and  duties  of  political  subor- 
dinates. The  latter,  indeed,  is  probably  comprised  under 
administrative  law,  but  the  former  does  not  coincide  with 
constitutional  law :  a  considerable  portion  of  it  likewise  falls 
under  administrative  law.  A  great  portion  of  our  parlia- 
mentary law  relates  to  the  constitution  of  the  supreme  body, 
but  much  of  it  only  consists  of  rules  observed  by  the  body 
itself  in  conducting  the  business  of  legislation  and  of  su- 
preme government,  which  is  properly  administrative  law. 

The  second  of  the  two  difficulties  to  which  I  have  ad-  Difficult}' 
verted,  is  the  difficulty  of  drawing  the  line  of  demarcation,  ^uhw" 
by  which  the  conditions  of  private  persons  are  severed  from  J*1^ 
the  conditions  of  political  subordinates.    The  powers  of  mas-  private 
ter,  father  or  guardian  subserve,  in  many  respects,  the  very  con  Uoni 
purposes  for  which  powers  are  conferred  on  judges. 

This  difficulty  I  have  stated  in  my  Outline  (p.  73,  vol.  i. 
ante)  in  the  following  words  :— 

'It  is  somewhat  difficult  to  describe  the  boundary  by 
which  the  conditions  of  political  subordinates  are  severed 
from  the  conditions  of  private  persons.  The  rights  and 
duties  of  political  subordinates,  and  the  rights  and  duties  of 
private  persons,  are  creatures  of  a  common  author :  namely, 
the  Sovereign  or  State.  And  if  we  examine  the  purposes  for 
which  their  rights  and  duties  are  conferred  and  imposed  by 
the  sovereign,  we  shall  find  that  the  purposes  of  the  rights 
and  duties  which  the  sovereign  confers  and  imposes  on  pri- 
vate persons,  often  coincide  with  the  purposes  of  those  which 
the  Sovereign  confers  and  imposes  on  subordinate  political 
superiors.  Accordingly,  the  conditions  of  parent  and  guar- 
dian (with  the  answering  conditions  of  child  and  ward)  are 
not  unfrequently  treated  by  writers  on  jurisprudence,  as 
portions  of  public  law.  For  example :  The  patria  potestas 
and  the  tutela  of  the  Soman  Law,  are  treated  thus,  in  his 
masterly  System  des  Pandekten-Rechts,  by  Thibaut  of  Heidel- 
berg :  who,  for  penetrating  acuteness,  rectitude  of  judgment, 
depth  of  learning,  and  vigour  and  elegance  of  exposition, 
may  be  placed  by  the  side  of  Savigny,  at  the  head  of  all 
living  Civilians.' 

The  powers  residing  in  a  master  over  his  slave,  in  a  father 
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Lbot.      over  his  child,  and  in  a  guardian  over  his  ward,  subserve  the 
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same  general  purposes  as  the  powers  of  judges  and  other 
ministers  of  justice,  because  they  are  designed,  amongst 
other  purposes,  for  the  prevention  of  crime.  The  powers  of 
punishment  which  the  Roman  law  originally  entrusted  to  the 
paterfamilias  were  so  extensive,  that  this  accounts  for  the 
very  small  space  occupied  by  criminal  law  in  the  early 
Roman  law.  The  place  of  criminal  law  was  mostly  supplied 
by  the  powers  vested  in  those  private  persons,  who  being 
the  proprietary  and  respectable  class,  were  little  tempted  to 
commit  crimes,  while  the  remainder  of  the  community  were 
subject  to  these  powers  residing  in  them,  and  were  thereby 
prevented  from  committing  crimes ;  or,  if  they  did  commit 
crimes,  were  punished  by  those  in  whose  potestas  they  were, 
at  the  discretion  of  those  persons. 

I  cannot  see  how  any  precise  line  of  demarcation  between 
political  and  private  conditions  can  possibly  be  drawn,  unless 
it  be  this :  that  when  the  condition  is  private,  the  powers 
vested  in  the  person  who  bears  it  more  peculiarly  regard 
persons  determined  specifically ;  when  public,  those  powers 
more  peculiarly  regard  the  public  considered  indeterminately. 
For  example,  the  powers  of  the  master  over  his  slaves,  of 
the  father  over  his  children,  or  of  the  guardian  over  his 
ward,  regard  peculiarly  the  slaves  of  that  master,  the  chil- 
dren of  that  father,  or  the  ward  of  that  guardian,  all  of 
whom  are  persons  determined  specifically.  Whereas  the 
powers  vested  in  a  judge,  or  other  officer  of  justice,  are  not 
given  with  reference  to  this  or  that  determinate  individual 
or  individuals,  but  generally  to  the  whole  community. 

This,  however,  is  so  extremely  vague,  that  different  persons 
might  refer  the  same  condition;  some  to  political,  others 
to  private  conditions.  Accordingly,  such  is  the  case.  The 
patria  potestas  and  the  tutela  of  the  Romans  are  placed  by 
Thibaut  and  other  German  writers  under  the  head  of  public 
law,  while  by  others,  of  equal  eminence,  they  are  placed  in 
private  law.  I  am  not  aware,  however,  that  this  is  of  very 
great  importance.  Most  of  the  so-called  public  conditions 
evidently  regard  primarily  the  public  indiscriminately ;  while 
most  of  the  private  conditions,  manifestly  primarily  regard 
specifically  determined  persons,  and  would  therefore  be  put 
into  that  class  without  hesitation. 

ortiie  law*       Having  touched  on  these  difficulties,  I  now  proceed  to  give 
of  political   my  reasons  for  the  proposition  which  I  laid  down  at  the  out- 
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set  of  this  Lecture,  namely,  that  public  law,  in  its  strict  and     Lect. 
definite  meaning,  as  the  law  of  political  conditions,  should 


not  be  opposed  to  the  rest  of  the  law,  but  should  be  inserted  Soddnot 
in  the  Law  of  Persons,  as  one  member  or  head  of  that  depart-  *»  opposed 

,      n  m  v  .      .  to  the  rest 

ment  of  the  corpus  juris.  of  the  legal 

Of  the  various  reasons  which  might  be  given  for  this  ar-  ^J^  fcjjjjj 
rangement,  the  following  reason,  I  think,  will  amply  suffice,  one  member 
In  explaining  the  nature  of  the  distinction  between  Law  2e  Law  of 
of  Things  and  Law  of  Persons,  I  said  that  there  are  two  rea-  PereoM- 
sons  for  detaching  the  rights  and  duties  of  certain  classes 
from  the  body  of  the  legal  system :  1st.  That  it  is  convenient 
to  place  them  together  under  separate  heads,  instead  of  leav- 
ing them  dispersed  throughout  the  whole  extent  of  the  corpus 
juris :  2dly,  That  they  may  be  detached  from  the  body  of  the 
legal  system  without  breaking  the  coherence  of  the  latter : 
nay,  that  the  exposition  of  the  latter  is  more  compact  and 
clear,  in  consequence  of  those  rights  and  duties  being  de- 
tached from  it,  and  remitted  to  the  supplement  or  appendix 
styled  the  Law  of  Persons. 

Now  both  these  reasons  apply  in  an  eminent  degree  to 
the  powers,  rights,  and  duties  of  political  superiors.  With 
the  exception  of  the  powers  and  duties  of  judges  and  other 
ministers  of  justice  (which  perhaps  it  is  expedient  to  prefix 
to  the  general  law  of  procedure),  there  are  no  classes  of  per- 
sons whose  peculiar  rights  and  duties  may  be  detached  more 
commodiously  from  the  bulk  of  the  legal  system  than  those 
of  public  or  political  persons.  And,  if  the  powers  rights 
and  duties  of  political  persons  ought  to  be  detached  from  the 
bulk  of  the  legal  system,  it  is  clear  that  they  ought  not  to 
be  opposed  to  all  the  rest  of  the  system ;  but  ought  to  form 
a  limb  of  the  miscellaneous  and  supplemental  department 
which  is  marked  with  the  common  name  of  the  Law  of  Per- 
sons. For  the  law  which  regards  specially  the  powers  and 
duties  of  political  persons,  is  not  of  itself  a  complete  whole, 
but  is  indissolubly  connected,  like  the  law  of  any  other  status, 
with  that  more  general  matter  which  is  contained  in  the 
Law  of  Things,  and  also  with  the  law  regarding  other 
conditions. 

Take,  for  example,  the  case  of  our  own  King.  It  is  clear 
that  a  knowledge  of  his  peculiar  powers  rights  and  exemp- 
tions presupposes  a  knowledge  of  the  Law  of  Things,  and 
also  of  many  of  the  status  which  are  styled  private.  With- 
out a  knowledge  of  the  general  rules  of  property,  his  pecu- 
liar proprietary  rights,  as  king,  are  not  intelligible.    Without 
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Lect.      a  knowledge  of  the  law  of  descents,  the  peculiarities  of  his 

« , — '  title  to  the  crown  are  not  to  be  understood.     Without  a 

knowledge  of  the  law  of  marriage,  his  peculiar  relations  to 
his  royal  consort  are  not  explicable. 

And  the  same  may  be  said  of  the  powers  and  duties  of 
any  political  person  whatever.  Considered  by  themselves, 
they  are  merely  a  fragment.  Before  they  can  be  fully  un- 
derstood, they  must  be  taken  with  their  various  relations  to 
the  rest  of  the  legal  system. 

If,  then,  the  law  of  political  persons  be  opposed  by  the 
name  of  public  law  to  the  rest  of  the  legal  system,  one  of 
these  absurdities  inevitably  ensues.  Either  a  bit  of  the 
corpus  juris  is  opposed  to  the  bulk  or  mass :  Or  (to  avoid 
that  absurdity)  the  rest  of  the  legal  system  must  be  ap- 
pended to  public  law ;  and  public  law,  plus  the  rest  of  the 
legal  system,  must  be  opposed  to  that  rest  of  the  legal 
system  from  which  public  law  is  severed. 

There  can  be  no  more  reason  for  opposing  public  law  to 
the  rest  of  the  legal  system,  than  for  opposing  any  depart- 
ment of  the  Law  of  Persons  to  the  bulk  of  the  carpus  juris. 
What  should  we  say  to  a  division  of  law  which  opposed  the 
law  of  bankruptcy,  or  the  law  of  marriage,  to  the  Law?  And 
yet  the  division  of  law  into  jus  publicum  and  jus  privatum 
involves  the  same  absurdity.  For  jus  publicum  is  the  law  of 
political  conditions,  and  jus  privatum  is  all  the  law,  minus 
the  law  of  political  conditions.  The  opposed  terms  public 
and  private  law  tend  moreover,  in  my  opinion,  to  generate 
a  complete  misconception  of  the  real  ends  and  purposes  of 
law.  Every  part  of  the  law  is  in  a  certain  sense  public,  and 
every  part  of  it  is  in  a  certain  sense  private  also.  There  is 
scarcely  a  single  provision  of  the  law  which  does  not  interest 
the  public,  and  there  is  not  one  which  does  not  interest, 
singly  and  individually,  the  persons  of  whom  that  public  is 
composed.  Some  parts  indeed  of  the  law,  as,  for  instance, 
the  law  of  political  conditions,  primarily  regard  perhaps  more 
peculiarly  the  public  considered  generally ;  while  other  por- 
tions regard  primarily  the  single  individuals  of  whom  the 
public  is  composed.  But  this  line  of  demarcation  is  too 
loose  to  justify  the  division ;  which  seems  to  import  that 
some  portions  of  the  law  exclusively  regard  the  public,  and 
others  exclusively  regard  single  individuals. 

Agreeably  to  the  view  which  I  now  have  taken  of  the 
subject,  Sir  Matthew  Hale,  in  his  Analysis  of  the  Law, 
and  Sir  William  Blackstone,  following  Sir  M.  Hale,  have 
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placed  the  law  of  political  persons  (sovereign  or  subordinate)  Lbct. 
in  the  Law  of  Persons :  instead  of  opposing  it,  as  one  great  *■  ,  , 
half  of  the  law,  to  the  rest  of  the  legal  system.10  Blackstone 
divides  what  he  calls  law  regarding  the  relative  rights  of 
persons  into  law  regarding  public  relations,  and  law  regard- 
ing private  relations.  Under  the  first  of  these  he  places 
constitutional  law  and  the  powers,  rights  and  duties  of  sub- 
ordinate magistrates,  of  the  clergy,  and  of  persons  employed 
by  land  or  sea  in  the  military  defence  of  the  State. 

This  placing  the  law  of  political  persons  in  the  Law  of 
Persons  as  one  of  its  limbs  or  members,  instead  of  opposing 
it  to  the  rest  of  the  corpus  juris,  is  nearly  peculiar  to  Hale 
and  Blackstone;  and  originated  with  Hale.  Among  con- 
tinental jurists,  many  of  whom  I  have  diligently  perused, 
I  have  not  met  with  a  single  instance: 'though  Falck  of 
Gottingen  says  that  the  Danish  Code,  and  the  systematic 
expositions  of  the  Danish  Code,  follow  this  arrangement.11 
The  German  jurists  treat  this  arrangement  as  a  great  ab- 
surdity, importing  great  Verwirrtmg,  or  confusion  of  ideas, 
though  the  direct  contrary  appears  to  me  to  be  the  truth. 
And  the  adoption  of  this  arrangement  by  Sir  Matthew  Hale, 
appears  to  me  a  striking  indication  of  his  originality  and 
depth  of  thought,  since  if  he  had  been  a  mere  copyist,  he 
would  have  adopted  the  arrangement  which  was  already 
familiar  to  him  in  the  writings  of  the  Civilians. 

From  public  law  with  its  strict  and  definite  meaning,  I  Public  law 
pass  to  public  law  with  its  large  and  vague  signification.         and*  ague 

Endeavouring  to  explain  its  import,  as  taken  with  its  ««nifica- 
large  and  vague  signification,  I  will  advert  to  the  distinction  natingwith 
between  jus  publicum  et  privatv/m  as  drawn  by  the  Soman  JJj^Jf  the 
lawyers:  that  being  the  model  or  pattern  upon  which  the  term  by  the 
modern  distinctions  into  public  and  private  law  have  all  of  lawyers, 
them  been  formed.  Jg-J^ 

The  Soman  lawyers  divide  the  corpus  jwris  into  two  thedistinc- 
opposed  departments  : — the  one  including  the  law  of  poli-  Jjjjjjjl  it!*1' 
tical  conditions,  and  the  law  relating  to  crimes  and  criminal 
procedure :  the  other  including  the  rest  of  the  law.     The 
first  they  style  jus  publicum,  the  second  they  style  jus  pri- 
vatum. 

19  See  Table  VIII.  post.  heit  unter  den  Menschen  aneh  in  der 

11  'In  den  Bechtssystemen  ausland-  Personenrecht  gezogen.    Diese  Verwir- 

ischer  Gelehrten,  s.  B.  der  Danen  und  rung  der  Begrifle  kommt  bei  una  gar 

Englander,  wird  bisweilen  die  Abhaod-  nicbt  vor.' — Falck,  p.  48,  §  27  (note), 
lung  der  staatarechtlichen  Venchieden- 


778  Law :  Purposes  and  Subjects. 

Lect.  In  a  former  Lecture11  I  explained  the  origin  of  the  term 


>  '  public  wrongs,'  as  applied  to  crimes.  I  observed  that  they 
acquired  this  name  from  a  mere  accident,  from  the  fact  that 
crimes  were  originally  tried  by  a  body  which  might  be  called 
without  impropriety  the  public,  namely,  the  sovereign  Roman 
People.  The  original  reason  ceased  when  the  jurisdiction  in 
criminal  causes  was  removed  from  the  people,  and  vested  in 
subordinate  judges.  But  the  name  remaining,  it  was  sup- 
posed afterwards  by  the  Soman  jurists,  that  crimes  were 
called  public  wrongs,  not  because  of  the  tribunal  by  which 
they  were  originally  tried,  but  because  crimes  affected  more 
immediately  the  interests  of  the  whole  community.  I  ex- 
posed this  fallacy  completely  in  an  earlier  part  of  my  course. 

I  then  shewed  that  what  are  called  civil  injuries  affect  the 
public  interest  as  much  as  crimes,  and  that  the  distinction 
rests  not  upon  any  difference,  in  their  consequences  and 
effects,  but  upon  the  different  way  in  which  they  are  pursued. 
It  is  expedient  to  leave  the  prosecution  of  some  offences  to 
the  discretion  of  the  injured  parties :  others  cannot  expedi- 
ently be  so  left,  and  the  State  is  obliged  to  take  the  prosecu- 
tion of  them  upon  itself.  The  distinction  is  quite  arbitrary ; 
that  is  a  civil  injury  in  one  system  of  law  which  is  a  crime 
in  another. 

Inasmuch  as  crimes  were,  however,  supposed  to  affect  more 
directly  the  interests  of  the  whole  community,  and  inas- 
much as  the  law  of  political  status  does  really  regard  it  in  a 
more  direct  manner  than  any  other  portion,  criminal  law 
and  the  law  of  political  conditions  were  placed  by  the  classical 
jurists  together,  and  were  opposed  to  all  the  rest  of  the  corpus 
juris.1* 

They  style  criminal  law  and  the  law  of  political  conditions 
jus  publicum :  for,  say  they, '  ad  statum  rei  Roman®,  ad  pub- 
lice  utilia  spectat.' 

They  style  the  opposed  department  of  the  corpus  juris  jug 
privatum :  for,  say  they,  '  ad  singulorum  utilitatem,  ad  priva- 
tum utilia  spectat.' 

This  explains  the  order  of  Justinian's  Institutes.  It  is 
merely  a  treatise  upon  private  law.  By  consequence,  cri- 
minal law,  with  the  law  of  political  status,  is  not  comprised 
by  it:  The  classical  jurists,  from  whose  elementary  works 
the  Institutes  were  copied,  having  thought  that  public  law 
was  not  a  fit  subject  for  an  institutional  or  elementary  trea- 

"  See  pp.  416,  517,  vol.  i.  ante.  Bentham's  Method,  p.  769.    See  Table 

II  Method  of  Roman  Lawyers,  p.  765 ;    IX.  post. 
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tise.     I  know  not  why :  for  a  knowledge  of  the  constitution     Lbct. 

of  the  state  is  as  necessary  to  a  knowledge  of  private  law,  as  <* , — ' 

the  latter  is  to  a  knowledge  of  the  constitution  of  the  state. 
All  the  parts  of  the  corpus  juris  are  in  truth  so  implicated 
with  one  another,  that  they  cannot  be  separated. 

Blackstone's  Commentaries  are  not  confined  to  private 
law,  but  are  intended  to  serve  as  an  institutional  treatise  on 
the  whole  Law  of  England :  though  he  touches  upon  certain 
parts  (as  upon  equity  and  ecclesiastical  law)  in  a  compara- 
tively brief  and  superficial  manner. u  The  distinction  between 
public  and  private  law  is  rejected  or  suppressed  altogether, 
or  nearly  altogether  by  him.  He  does  not  style  the  law  re- 
garding  political  conditions  a  branch  of  public  law,  but  placeB 
it  in  the  law  of  persons.  But,  this  notwithstanding,  there  is 
still  a  trace  of  the  distinction  in  Blackstone's  Commentaries. 
He  styles  the  department  which  relates  to  crimes,  and  to 
punishments  and  criminal  procedure,  'Public  Wrongs.'  This 
is,  I  believe,  the  only  vestige  of  the  distinction  which  Black- 
stone  retains.  Hale  retains  none  at  all :  for,  in  his  analysis, 
he  throws  out  criminal  law  altogether.  In  his  Pleas  of  the 
Crown,  he  does  not  designate  crimes  by  the  name  of  public 
wrongs,  but  calls  them  much  more  appropriately,  pleas  of 
the  crown,  that  is,  offences  of  which  the  Crown  or  State  re- 
tains the  prosecution  in  its  own  hands.111 

With  reference  to  its  ultimate  purpose,  the  law  of  political 
status,  and  criminal  law,  is  not  to  be  distinguished  from  the 
so-called  private  law.  Each  tends  to  the  security  of  the 
public :  meaning  by  the  public9  the  several  individuals  who 
compose  the  society,  as  considered  collectively  or  without 
discrimination.  Each  tends  to  the  good  of  those  same  in- 
dividuals considered  singly  or  severally.  The  only  difference 
is,  that  in  the  one  case  the  good  of  the  whole  is  considered 
more  directly;  whilst,  in  the  other,  the  more  immediate 
object  is  the  good  of  determinate  individuals. 

Another  reason  against  the  distinction  is  this.  That  the 
matter  of  the  Law  of  Things  is  just  as  much  implicated  with 
public  law  as  with  the  law  of  private  conditions. 

The  logical  error  of  opposing  a  small  bit  of  the  law  to  the 
remainder  of  the  body,  is  not  confined  to  the  distinction 
between  the  law  of  things,  and  the  law  of  persons,  or  between 
public  and  private  law.    Many  writers,  for  example,  detach 

34  Method  of  Blackstone,  p.  760,  ante,    tion  into  public  and  private  law,  as 
8ee  Table  VIII.  drawn  by  the  classical  jurists,  see  Table 

14  For  an  examination  of  the  distinc*    I.,  Notes  2  and  8,  post. 
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Lect.      criminal  law  from  the  whole  legal  system,  calling  the  rest  of 

< r— *  the  law  civil.    Others  detach  ecclesiastical  law,  and  oppose 

all  the  remainder  to  it,  by  the  name  of  civil.  Others  dis- 
tinguish the  law  into  military  and  civil.  The  word  civil  has 
about  twelve  different  meanings ;  it  is  applied  to  all  manner 
of  objects,  which  are  perfectly  disparate.  As  opposed  to 
criminal,  it  means  all  law  not  criminal.  As  opposed  to 
ecclesiastical,  it  means  all  law  not  ecclesiastical :  as  opposed 
to  military,  it  means  all  law  not  military,  and  so  on.  Even 
jus  privatum  is  sometimes  also  called  jus  civile. 

Nothing  can  be  more  varying  than  the  views  taken  by 
some  modern  writers  of  the  distinction  between  public  and 
private  law.     Some  include  in  public  law,  besides  the  law  of 
political  conditions,  and  of  crimes  and  criminal  procedure, 
the  whole  law  also  of  civil  procedure.     As  the  distinction 
between  public  and  private  law  rests  upon  no  intelligible 
basis,  there  is  certainly  no  reason  why  public  law  should  not 
include  this,  or  any  other  portion  of  the  carpus  juris.    If 
these  writers  had  any  particular  reason  for  including  it, 
their  reason  probably  was,  that  public  law  is  administered 
by  public  persons,  namely  by  judges,  and  other  ministers  of 
justice,  and  that  the  law  of  civil  procedure  is  administered 
by  the  same  persons.    But  a  great  deal  of  the  law  of  civil 
procedure  comprises  rights  vested  in  private  persons :  namely, 
rights  vested  in  the  parties  to  the  cause  as  against  the  judges, 
or  in  one  party  against  the  other,  in  consequence  of  circum- 
stances arising  in  the  course  of  the  cause.    And,  moreover, 
it  is  manifest  that  the  whole  of  the  law  is  administered  by 
judges ;  not  the  law  of  procedure  only. 

From  the  utter  impossibility  of  finding  a  stable  basis  for 
the  division,  others  exclude  criminal  law.  They  see  that  a 
multitude  of  crimes  affect  individuals  as  directly  as  the 
delicts  which  are  styled  civil. 

But  the  greatest  logical  error  of  all  is  that  committed  by 
many  continental  jurists,  who  include  in  public  law,  not  only 
the  law  of  political  conditions,  of  crimes,  and  of  civil  and 
criminal  procedure,  but  also  international  law;  which  is  not 
positive  law  at  all,  but  a  branch  of  positive  morality.  It  is 
sometimes  expedient  to  include  in  the  corpus  juris  a  part  of 
what  is  really  positive  morality,  because  positive  law  is  not 
intelligible  without  it :  but  there  is  no  such  reason  for  in- 
eluding  international  law  considered  as  a  complete  system  of 
morals,  or  any  part  of  it,  except  those  parts  which  have 
changed  their  nature,  and  by  adoption  have  been  changed 
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from  positive  morality  to  a  part  of  the  positive  law  obtaining      Lbct. 

in  the  particular  country.     If  not  parts  only,  but  the  whole  > , — - 

of  international  law  is  to  be  included  in  the  corpus  juris, 
there  is  the  same  reason  for  including  in  it  the  whole  of  the 
positive  morality  of  the  particular  country ;  for  on  this,  as 
well  as  on  international  morality,  positive  law  is  in  a  great 
measure  founded. 

Every  division  of  law  into  which  this  detestable  word 
enters  must  be  indefinite.  To  shew  the  thickness  of  the 
confusion  which  surrounds  it,  we  may  refer  to  the  impotent 
attempt  of  Burke  in  a  passage  of  his  'Thoughts  on  Scarcity' 
to  define  public  law. 

The  phrase  public  law  has  at  least  four  or  five  totally  Various 
different  meanings.  1st 5  it  has  either  of  the  two  meanings  tagTcrftne" 
above  adverted  to:  its  strict  or  definite  and  its  large  or  Pb^, 
vague  sense.  2ndly ;  it  sometimes  means  the  law  which  pro-  law.' 
ceeds  either  from  the  supreme  legislature,  or  from  subor- 
dinate political  superiors,  as  distinguished  from  what  have 
been  termed  laws  autonomic,  that  is,  laws  set  by  private  per- 
sons in  pursuance  of  legal  rights  with  which  they  are  in- 
vested. These  laws  which  proceed  indirectly  from  the 
sovereign  legislature,  through  rights  with  which  it  has 
invested  private  persons,  are  called  private  laws,  and  all 
other  public  laws.  Srdly;  public  laws  are  sometimes  op- 
posed to  laws  creating  privilegia.  Laws  of  this  kind  are 
sometimes  called  jus  singulars,  and  jus  publicum,  as  opposed 
to  them,  is  called  jus  commune.  .1  may  here  observe,  that  if 
the  privilegium  confer  a  right,  or  if  that  right  be  of  the  class 
of  dominia,  or  jura  in  rem,  that  is,  rights  availing  against 
the  world  at  large,  the  law  creating  the  privilegvum  is  so  far 
as  much  publicum  or  comrwme  as  any  other*  law,  since  it 
imposes  a  duty  upon  all  persons  indiscriminately.  4thly; 
under  public  law  are  sometimes  classed  definite  and  obliga- 
tory modes  of  performing  certain  transactions.  '  Testamenti 
factio  non  privati  sed  publici  juris  eat.'  6thly ;  by  public 
laws  are  sometimes  meant  the  laws  called  prohibitive  or 
absolutely  binding,  as  opposed  to  the  laws  called  dispositive 
or  provisional.  The  legislator  in  certain  instances  determines 
absolutely  what  shall  be  the  effect  of  a  given  transaction, 
namely,  determining  what  effect  the  transaction  shall  have,  if 
the  parties  do  not  provide  otherwise.  Now,  when  the  legis- 
lature determines  absolutely  the  effect  of  a  transaction,  the 
law  is  called  public :  when  he  leaves  a  certain  latitude  to  the 
parties,  it  is  called  dispositive  or  provisional ;  being  to  take 

vol.  n.  s 
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Lect.      effect  only  in  case  no  disposition  is  made  by  the  parties  them- 
-  _*^IV  -  selves.    In  France,  this  is  the  case  with  the  law  of  marriage. 


The  Code  lays  down  two  or  three  different  sets  of  rights  and 
duties,  which  may  be  the  consequences  of  marriage  at  the 
option  of  the  parties ;  only  determining  what  legal  effect  the 
marriage  shall  have  if  the  parties  do  not  contravene  the  dis- 
position of  the  law.     This  use  of  terms  accounts  for  the 
meaning  of  several  principles  of  law  which  appear  to  have  a 
great  sense  in  them,  but  which  are  merely  identical  proposi- 
tions.   Jus  publicum  privatorum  pactis  mutari  non  potest :  but 
jus  publicum  is  the  law  which  cannot  be  so  changed ;  the 
proposition,  therefore,  only  means  that  law  which  cannot  be 
modified  by  private  connections,  cannot  be  modified  by  pri- 
vate conventions.     In  like  manner  pacts  are  divided  into 
pacta  quae   ad  jus  spectant,   and  pacta   quce  ad  vohintatem 
spectant.    Another  of  these  saws,  which  is  equally  insignifi- 
cant, is  this :  privata  conventio  juri  publico  nihil  derogat.   This 
use  of  the  term  jus  publicum  is  eminently  absurd.     The  law 
so-called  is  no  more  public  law  than  any  other.     It  is  ex- 
pedient in  the  one  case,  for  the  sake  of  the  public,  that  the 
effect  of  a  transaction  should  be  definitively  settled  by  the 
legislature ;  in  the  other  case  it  is  expedient  that  the  effect 
should  not  be  thus  peremptorily  predetermined,  but  that  a 
certain  degree  of  latitude  should  be  allowed  to  the  parties. 
An  ano-  A  similar  logical  error  to  those  which  I  have  pointed  out, 

a^ran^6  "  the  separation  from  the  rest  of  the  law  by  the  jurists  of 
ments  of  France  and  Germany,  of  special  law,  or  the  law  of  the  con- 
uentaT  *"     ditions  which  1  call  professional ;  conditions  not  domestic, 

noticed.'  0T'  ^  ^e  wor^8  °f  Hale,  economical,  but  arising  by  reason 
of  carrying  on  certain  trades  or  professions.  By  the  laws, 
and  the  expository  writers  of  the  Continent,  the  law  of  pro- 
fessional conditions  is  not  placed  in  the  law  of  persons  as  a 
limb  or  member  of  it,  but  is  severed  from  the  whole  corpus 
juris,  and  opposed  thereto.  The  most  remarkable  instance 
of  this  is  in  the  French  Code.  Only  so  much  of  the  Law  of 
Persons  as  concerns  the  domestic  and  quasi-domestic  condi- 
tions, is  placed  in  the  civil  code ;  the  law  of  traders  is  the 
subject  of  a  separate  code,  termed  the  Code  de  Commerce, 
which  stands  opposed  to  the  body  of  the  law.  There  is  also 
a  Code  rural,  relating  to  the  conditions  which  have  reference 
to  agriculture.  The  other  professional  conditions  are  not 
mentioned  in  any  code  at  all,  but  seem  to  be  left  to  the  old 
chaos  of  jurisprudence. 
This  is  a  remarkable  instance  of  the  servility  with  which 
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the  French  code  was  compiled.    That  traders  and  others  are      l*ot. 

XLIV 

subject  to  peculiar  laws,  and  a  peculiar  procedure,  arose  from  < , — ' 


mere  accident.  A  king  of  France,  I  think  Francis  I.,  was 
bribed  by  the  merchants  of  Marseilles,  to  give  to  merchants 
the  privilege  of  being  ruled  by  a  better  law,  and  a  better  and 
cheaper  procedure.  This  accordingly  was  blindly  adopted  by 
the  authors  of  the  French  code ;  never  considering  whether,  . 
if  the  procedure  of  their  peculiar  tribunals  be  really  better 
than  that  generally  prevailing  in  France,  it  ought  not  to  be 
introduced  into  the  ordinary  courts. 

Public  and  special  law,  or  law  of  political  and  professional  I??IinJf1.i" 
status,  are  departments  of  the  Law  of  Persons.    Public  Law,  for  the  dls- 
in  this  (or  any  other  sense)  is  not  distinguishable  from  any  {^ 
other  portion  of  internal  law  by  its  final  cause :  viz.  the  good  public  and 
of  the  Public.     Public  Law  in  this  sense,  is  adjective,  instru-  as'^ordi^ 
mental  or  sanctioning :  but  so  is  the  law  of  crimes  and  civil  mU\  de\ 

0  partmenta, 

injuries,  of  rights  ex  delicto,  and  of  procedure :  nay,  so  are  whether 
many  portions  of  primary,  or  civil,  rights,  etc.     If,  therefore,  {Je  takenTu 
the  distinction  into  private  and  public  law  is  to  be  observed,  \**\wrge  or 
these  must  enter  into  public  law. — If  crimed  and  criminal  pro-  rower  sense. 
cedure  are  to  be  included  in  public  law  by  reason  of  their 
sanctioning  character,  so  must  civil  injuries,  etc.    (See  Notes, 
p.  760  et  seq.) 

Public  Law  and  Private  Law  cannot  (in  these  senses)  be 
opposed  to  one  another,  or  treated  as  co-ordinate  depart- 
ments of  a  common  whole.  The  Law  of  Things  (and  even 
the  law  of  descents  and  professional  status)  contained  matter 
which  political  status  suppose ;  and  which  are  also  supposed 
by  public  law  in  any  other  sense.16  The  term  ' public  law' 
is  mis-expressive ;  as  denoting,  not  merely  the  law  of  political 
status,  but  either  all  law,  or  all  law  which  regards  violations 
and  sanctioning  rights,  etc. 

The  distinction  between  private  law  and  public  law  (con- 
sidered as  co-ordinate  departments)  rests  upon  no  intelligible 
basis,  and  is  inconvenient.  If  it  be  said  that  the  end  of 
public  law  is  the  protection  and  enforcement  of  primary 
rights  and  obligations  in  and  on  individuals,  the  answer  is, 
that  that  is  also  the  end  or  final  cause  of  the  law  of  civil  in- 
juries, etc.,  and  of  the  law  of  crimes,  etc.  A  property  or 
quality  which  belongs  to  several  objects,  can  be  no  ground 
for  distinguishing  some  of  them  from  the  rest. 

By  '  the  Public '  (where  it  means  anything)  we  mean  all 

u  Blackstone:  Instances  in  Parliament,  King,  etc.  vol.  i.  p.  193. 

s  2 
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Lkot.  the  individuals  who  compose  the  community,  governors  as 
*  Vv_  well  as  governed.  In  which  sense  of  the  word  public,  all 
Law  is  public ;  whether  we  look  to  the  persons  in  whom  rights 
and  obligations  reside,  or  whether  we  look  to  what  is,  or  at 
least  ought  to  be,  the  end  of  law : — that  end  being  the  good 
of  alL  If  it  be  said,  that  by  'the  public-'  is  meant  the 
governors,  and  by  private  persons,  the  governed ;  by  Public 
Law,  the  law.  which  relates  to  the  powers,  rights,  and  obli- 
gations of  the  governors  as  such ;  and  by  Private  Law,  the 
rights,  etc.  of  the  governed  as  such ;  the  answer  is  that  the 
terms  are  equivocal:  ' public/  denoting  something  besides 
'  relating  to  governors.'  Taken  with  its  large  signification, 
the  distinction  (if  there  is  one)  which  the  term  '  public  law ' 
gives  rise  to  must  be  this : — 

Public  Law  is  that  portion  of  the  law  of  any  country 
which  determines  the  powers,  rights,  and  obligations  of 
certain  status:  viz.  those  of  governors  as  such;  and,  by 
implication,  those  of  the  governed  as  such. 

Private  Law : — that  which  determines  all  the  rights,  etc. 
of  all  the  other  classes,  exclusive  of  their  rights,  etc.  in 
regard  to  the  governors. 

There  is  no  reason  for  opposing  the  rights,  etc.  which 
grow  out  of  political  status  to  all  others :  more  than  for  op- 
posing the  rights,  etc.  which  grow  out  of  any  other  status 
to  the  rest  of  the  law. 

If  it  be  said  that  these  rights,  etc.  are  purely  instrumental • 
the  answer  is,  so  is  Criminal  Law.  And  if  it  be  said  that 
that  is  also  public,  so  is  the  law  of  civil  injuries ;  nay,  so  are 
many  of  the  primary  rights  which  are  confessedly  private 
or  civil ;  as  e.  g.  those  of  trustees — those  of  parents,  to  a 
considerable  extent. 

It  is  not  contended  that  they  ought  not  to  be  separated;  but 
it  is  contended  that  they  ought  not  to  be  opposed  to  all  the  rest. 

All  relations  of  subject  to  subject  imply  another  relation 
to  the  Sovereign  as  wielding  the  sanction ;  And  in  this  sense 
absolute  obligations  are  relative ;  i.  e.  relative  to  the  power 
or  right  of  punishing,  in  case  of  violation. 

The  great  reason  against  the  division  is  this  : — That  many 
or  most  of  the  generalia  which  are  contained  in  the  Law  of 
Things  are  just  as  applicable  to  the  status  of  governors  as  to 
any  of  those  of  the  governed :  e.  g.  the  governor  is  pro- 
prietor ;  makes  contracts,  etc.  These  generalia,  therefore, 
applying  to  all  status,  you  cannot  logically  separate  one  of 
these  status  from  the  rest,  and  oppose  it  not  only  to  the  rest, 
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but  also  to  that  generical  matter  which  is  common  to  it      Lkct. 
with  the  rest.     Suppose  I  opposed  animals  and  horses  to  > — , — - 


men,  by  reason  of  an  imaginary  superiority  in  men  to  other 
animals. 

The  judicial,  military,  and  other  political  status  stand  in 
the  same  relation  to  primary  rights,  as  sanctioning  rights 
and  obligations ;  i.  e.  they  minister  to  the  protection  of  those 
primary  rights.  This  is  a  reason  for  rejecting  the  division 
into  jus  privatum  etjus  publicum.  For  either  delicts,  rights 
ex  delicto,  and  procedure,  must  be  arranged  with  jus  privatum, 
contrary  to  the  division ;  or  the  division  must  be  preserved, 
and  the  connection  between  primary  rights,  etc.  and  sanctions 
lost  sight  of,  in  consequence  of  the  burying  these  last  in  the 
rights,  etc.  of  governors.  Again;  the  primary  rights  of 
governors  stand,  with  the  sanctioned  rights  of  the  governed, 
in  a  common  relation  to  sanctioning  rights  and  obligations. 
The  Sovereign  is  not  only  the  author  of  Law,  but  is  also 
protected  in  his  primary  rights  by  the  sanction  which  ema- 
nates from  himself.17 

Again ;  many  of  the  definitions  and  explanations  contained 
in  jus  privatum  are  equally  applicable  to  jus  publicum.  Where 
then,  with  this  division,  are  they  to  be  placed?  Are  they 
to  be  placed  under  jus  publicum^  or  repeated  in  both?  or 
separated  from  both,  and  treated  under  a  common  headP 
[E.  g.  All  those  parts  of  procedure  which  are  not  specially 
applicable  on  behalf  of,  or  against  political  persons,  ought  to 
be  placed  under  jus  privatum  (Law  of  Things  and  Law  of 
Persons),  and  yet  that  part  of  them  which  belongs  to  Law  of 
Things,  is  as  much  a  prcecoguoscendwm  to  political  as  to 
private  status.] 

Jus  publicum,  so  far  as  it  has  a  meaning,  denotes  all  those 
rights  and  obligations  (including  institutions)  which  minister 
to  the  protection  of  other  rights.  In  this  sense,  the  law  of 
civil  injuries,  crimes,  etc.  is  a  part  of  jus  publicum.  To  sever 
therefore  jus  publicum  from  jus  privatum  would  lead  to  a 
most  inconvenient  arrangement ;  destructive  of  the  division 
into  Law  of  Things  and  Law  of  Persons. 

The  fundamental  distinction  of  Law  of  Things  and  Law  of 
Persons,  is  built  upon  the  conveniency  of  considering  the 
genus  apart  from,  and  before,  the  several  species  contained 
under  it.  By  consequence,  so  rrmch  of  jus  publicum  (whether 
it  consists  of  constitutional,  judicial,  or  any  other  branch  of  I 

"  See  '  Outline,'  p.  44,  yoL  L  anU.  >| 
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Licr.     .  administration)  as  is  necessary  to  the  apprehension  of  the 

< — , — -*    genus  '  Law  of  Things,*  should  be  put  into  the  Law  of  Things; 

the  rest  dismissed  to  the  Law  of  Persons.     The  objection 

urged  by  Falck  to  Blackstone  in  this  respect  appears  to  me 

to  be  unfounded. 

International  law,  so  far  as  adopted,  etc.  is,  in  a  great 
measure,  private  law  (i.  e.  it  regards  the  relative  rights  and 
obligations  of  private  persons,  members  of  separate  states) ; 
and  belongs  to  Law  of  Persons :  Aliens,  seamen,  etc. 

If  private  law  ought  to  be  opposed  to  public,  it  ought  to  pre- 
cede ;  since  that  part  of  it  which  is  called  the  Law  of  Things 
contains  numberless  prwcognoscenda  which  are  equally  appli- 
cable under  public  law,  and  which,  therefore,  must  otherwise 
be  repeated. 

To  oppose  public  law  to  private,  is  to  oppose  the  law  which 
regards  certain  classes  of  persons  to  all  the  rest  of  the  law : 
i.  e.  not  only  to  the  law  which  regards  the  rights,  etc.  that  are 
particular  to  all  other  classes,  but  to  the  rights,  etc.  which 
regard  all  (public  persons  included).  Much  of  what  must 
be  looked  at  in  considering  public  law  is,  in  every  system, 
included  under  private  law;  so  that  here  is  a  division,  of 
which  one  of  the  members  contains  much  that  belongs  to 
the  other.  Ecclesiastical  and  Civil,  Military  and  Oivil,  etc. 
are  in  the  same  case. 


Notes. 

The  only  wrongs  which,  with  propriety,  can  be  called  '  public ' 
are  violations  of  such  rights  (if  any  such  there  be)  as  are  vested  in 
the  public  (not  in  the  government  for  the  public)  :  Meaning  by  the 
Public,  in  the  first  instance,  a  corporate  or  juridical  person ;  and  by 
the  Public  (in  the  second  instance)  that  aggregate  of  individual 
and  juridical  persons  who  can  only  be  considered  as  a  whole,  by 
reason  of  their  living  under  the  protection  of  the  same  government. 
In  some  of  the  United  States,  Indictments,  etc.  are  drawn  in  the 
name  of  the  People,  Commonwealth,  etc. ;  but  this  is  a  mere 
flourish. 

Any  injury  cognisable  by  the  law  of  England  will  be  found  to 
be  an  injury  to  some  person  or  body  of  persons.  Public  nuisances 
for  instance;  offences  against  bonos  mores ,  etc.  which  Beem  to  be 
violations  of  obligations  to  which  there  are  no  corresponding  rights 
in  any  given  person  or  persons ;  and  which  may  be  called  public 
offences,  by  reason  of  the  injury  being  entirely  contingent,  and 
being  liable  to  fall  upon  any  of  the  whole  heterogeneous  mass 
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which  is  called  the  Public.    In  all  other  cases  of  intentional  or      Lect. 

negligent  violation,  there  is  the  same  contingent  evil,  but  there  is  > , , 

also  a  past  injury  done  to  some  assignable  individual,  either  in  his 
own  right  or  as  trustee  for  others. — Marginal  Note  i/m  Blackstone, 
vol.  iii.  chap.  13. 


Jus  publicum. 


1°.  Jus  quod  ad  statum  rei  publics  spectat 

2°.  Jus  legislature  [publicel  1  rNormis    privatorum    volun- 

constitutum  [idque  directe  vel  >  oppositum  1  tate,  legibus  conaentienti- 
indirecte].  J  [     bus,  constitute. 

3°.  Jus  commune,  oppositum  singulari. 

J^fjE!*"*  "I  0I>PO8itUm  {d^tivo  rive  proviBionril 
MS.  Table  in  margin  of  Miihlenbruch,  vol.  l.  p.  76. 


LECTURE  XLV. 

LAW   OF   THINGS. — ITS   MAIN   DIVT8IONS. 

I  have  endeavoured  to  suggest  the   purport  and  uses  of  Lectjxlv 
the  division  into  Law  of  Things  and  Law  of  Persons :  into  Division  of 
General  Law  and  Special  Law:  into  a  General  Code  and  ntel^wrof 
Particular  Codes :  or  into  the  Law  considered  generally,  and  the  Law 
those  portions  of  the  law  which  peculiarly  regard  peculiar  Y^J** 
classes  of  persons,  and  which  it  is  commodious  to  detach  from  Persons) 
the  bulk  of  the  syst&n,  and  to  consider  (in  appropriate  chap-  marvanri 
ters)  under  a  distinct  department.  ri^etc? 

I  have  also  endeavoured  to  explain  the  various  meanings  ' 

which  are  annexed  to  the  expression  jus  publicum: — to 
explain  the  two  disparate  distinctions  between  jus  publi- 
cum and  jus  privatum ; — to  shew  that  the  distinctions  are 
needless  and  perplexing ; — and  that  public  law,  taken  with 
a  definite  meaning  (or  as  meaning  the  law  of  political  con- 
ditions), ought  not  to  be  opposed  to  the  rest,  of  the  law, 
but  ought  to  be  inserted  in  the  Law  of  Persons,  as  one  of  its 
limbs  or  members. 

I  will  now  endeavour  to  explain  the  main  division,  which, 
in  my  opinion,  should  be  given  to  the  Law  of  Things. 

The  leading  division  which  I  would  give  to  the  Law  of 
Things,  I  will  first  read  from  my  Outline,  and  will  then  en- 
deavour to  illustrate  by  additional  remarks. 
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Lect.XLV  1.  There  are  facts  or  events  from  which  rights  and  duties  arise, 
"  "  '  which  are  legal  causes  or  antecedents  of  rights  and  duties,  or  of 
which  rights  and  duties  are'  legal  effects  or  consequences.  There 
are  also  facts  or  events  which  extinguish  rights  and  duties,  or  in 
which  rights  and  duties  terminate  or  cease.  The  events  which  are 
causes  of  rights  and  duties  may  be  divided  in  the  following  manner: 
namely,  into  acts,  forbearances,  and  omissions,  which  are  violations 
of  rights  or  duties,  and  events  which  are  not  violations  of  rights  or 
duties. 

Acts,  forbearances,  and  omissions,  which  are  violations  of  rights 
or  duties,  are  styled  delicts,  injuries,  or  offences. 

Bights  and  duties  which  are  consequences  of  delicts,  are  sanc- 
tioning (or  preventive)  and  remedial  (or  reparative).  In  other 
words  the  ends  or  purposes  for  which  they  are  conferred  and  im- 
posed, are  two :  first  to  prevent  violations  of  rights  and  duties  which 
are  not  consequences  of  delicts :  secondly  to  cure  the  evils  or  repair 
the  mischiefs  which  suoh  violations  engender. 

Bights  and  duties  not  arising  from  delicts,  may  be  distinguished 
from  rights  and  duties  which  are  consequences  of  delicts,  by  the 
name  of  '  primary '  (or  principal).  Bights  and  duties  arising  from 
delicts,  may  be  distinguished  from  rights  and  duties  which  are 
not  consequences  of  delicts  by  the  name  of  '  sanctioning '  (or  *  se- 
condary '). 

My  main  division  of  the  matter  of  the  Law  of  Things,  rests  upon 
the  basis  or  principle  at  which  I  have  now  pointed :  namely,  the 
distinction  of  rights  and  of  duties  (relative  and  absolute)  into  primary 
and  auctioning.  Accordingly,  I  distribate  the  matter  of  the  Law 
of  Things,  under  two  capital  departments — 1.  Primary  rights,  with 
primary  relative  duties.  2.  Sanctioning  rights  with  sanctioning 
duties  (relative  and  absolute)  :  Delicts  or  injuries  (which  are  causes 
or  antecedents  of  sanctioning  rights  and  duties)  included.18 

If  I  adopted  the  language  of  Bentham,  and  of  certain 
German  writers,  I  should  style  the  law  of  primary  rights 
and  duties,  substantive  law ;  and  the  law  of  sanctioning  or 
secondary  rights  and  duties,  adjective  or  instrumental  law. 
In  other  words,  I  should  divide  the  Law  of  Things,  or  the 
bulk  of  the  legal  system,  into  law  conversant  about  rights 
and  duties  which  are  not  means  or  instruments  for  render- 
ing others  available ;  and  law  conversant  about  rights  and 
duties  which  are  merely  means  or  instruments  for  rendering 
others  available.  Substantive  law  as  thus  understood  is 
conversant  about  the  rights  and  duties  which  I  style  pri- 
mary :  Adjective  law,  about  the  rights  and  duties  which  I 
style  secondary. 

But  it  will  appear,  on  a  moment's  reflection,  that  the 

"  Outline,  pp.  44,  45,  vol.  i.  ante. 
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terms  substantive  and  adjective  law  tend  to  suggest  a  com*  Lbct.xlv 
plete  misconception  of  the  nature  of  the  basis  on  which  the 
division  rests. 

All  the  rights  and  duties  which  I  style  sanctioning  or 
secondary,  are  undoubtedly  means  or  instruments  for  mak- 
ing the  primary  available.  They  arise  out  of  violations  of 
primary  rights,  and  are  mainly  intended  to  prevent  such 
violations:  though  in  the  case  of  the  rights  and  duties 
which  arise  out  of  civil  injuries,  the  secondary  rights  and 
duties  also  answer  the  subordinate  purpose  of  giving  redress 
to  the  injured  parties. 

But  though  secondary  rights  and  duties  are  merely  adjec- 
tive or  instrumental,  many  of  the  rights  and  duties  which  I 
style  primary  are  also  of  the  same  character.  E.  g. :  The 
rights  and  duties  of  Guardians  are  merely  subservient  to 
those  of  the  ward:  The  guardian  is  clothed  with  rights 
and  duties  in  order  that  the  rights  of  the  ward  may  be 
more  effectually  protected,  and  in  order  that  the  duties  in- 
cumbent on  the  ward  may  be  more  effectually  fulfilled. 

The  same  may  be  said  of  many  of  the  rights  and  duties 
of  Parents  :  of  most  of  the  rights  and  duties  of  subordinate 
political  superiors,  and,  generally,  of  all  rights  which  are 
merely  fiduciary,  or  are  coupled  with  trusts.  These  rights 
and  duties  suppose  the  existence  of  others,  for  the  protection 
and  enforcement  of  which  they  are  conferred  by  the  State. 

In  short,  rights  and  duties  are  of  two  classes : 

1st.  Those  which  exist  in  and  per  se :  which  are,  as  it 
were,  the  ends  for  which  law  exists  :  or  which  subserve  im- 
mediately the  ends  or  purposes  of  law.  2dly.  Those  which 
imply  the  existence  of  other  rights  and  duties,  and  which 
are  merely  conferred  for  the  better  protection  and  enforce- 
ment of  those  other  rights  and  duties  whose  existence  they 
so  suppose. 

Though  secondary  rights  and  duties  (or  rights  and  duties 
arising  out  of  injuries)  are  of  this  instrumental  character, 
many  rights  and  duties  which  are  primary  or  principal  (or 
which  do  not  arise  out  of  injuries)  are  also  of  the  same 
nature.  The  division  therefore  of  Law  into  law  regarding 
primary  rights  and  duties,  and  law  regarding  secondary 
rights  and  duties,  cannot  be  referred  to  a  difference  between 
the  purposes  for  which  those  rights  and  duties  are  respec- 
tively given  by  the  State.  And  I  object  to  the  names, '  Sub- 
stantive and  Adjective  Law,'  as  tending  to  suggest  that  such 
is  the  basis  of  the  division.    It  appears  to  me  that  the  divi- 
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Lbct.xlv  sion  rests  exclusively  upon  a  difference  between  the  events 
from  which  the  rights  and  duties  respectively  arise. 

Those  which  I  call  primary  do  not  arise  from  injuries,  or 
from  violations  of  other  rights  and  duties.  Those  which 
I  call  secondary  or  sanctioning  (I  style  them  sanctioning 
because  their  proper  purpose  is  to  prevent  delicts  or  offences) 
arise  from  violations  of  other  rights  and  duties,  or  from 
injuries,  delicts,  or  offences. 

The  rights  and  duties  which  I  style  secondary,  suppose 
that  the  obedience  to  the  law  is  not  perfect,  and  arise  en- 
tirely from  that  imperfect  obedience.  If  the  obedience  to 
the  law  were  absolutely  perfect,  primary  rights  and  duties 
are  the  only  ones  which  would  exist ;  or,  at  least  are  the  only 
ones  which  would  ever  be  exercised,  or  which  could  ever  as- 
sume a  practical  form.  If  the  obedience  to  the  law  were 
absolutely  perfect,  it  is  manifest  that  sanctions  would  be 
dormant:  and  that  none  of  the  rights  and  duties  which 
sanction  others,  or  which  are  mainly  intended  to  protect 
others  from  violation,  could  ever  exist  in  fact  or  practice,  al- 
though they  would  be  ready  to  start  into  existence  on  the 
commission  of  injuries  or  wrongs.  If  the  disposition  to 
obey  the  law  were  perfect,  and  if  the  law  were  perfectly 
known  by  all,  there  would  be  no  injuries  or  violations  of 
the  law:  and,  by  consequence,  all  the  law  relating  to  in- 
juries, to  the  rights,  duties,  and  other  consequences  flowing 
from  injuries,  and  to  procedure,  would  lie  dormant. 

We  undoubtedly  can  conceive  a  state  of  society  so  im- 
proved and  refined  that  the  obedience  to  the  law  would  be 
perfect.  And  this  notion  is  what  possibly  led  to  the  specu- 
lations of  Godwin,  Fichte,  and  others,  about  the  possibility  of 
doing  without  a  government.  Fichte  said  that  it  was  the 
proper  duty  of  every  Government,  rich  selbst  entbehrlich  zu 
machen,  to  enable  itself  to  be  dispensed  with.  But  though 
we  may  conceive  a  state  of  society  thus  highly  cultivated  and 
improved,  we  cannot  look  forward  to  its  being  realised, 
though  undoubtedly  a  Government  is  good  or  bad  in  the 
ratio  in  which  it  approaches  or  recedes  from  that  ideal. 
The  speculations  of  these  writers  on  the  subject  are  not 
only  useless,  but  there  is  a  confusion  of  ideas  in  their  own 
supposition.  It  is  possible  to  conceive  society  without  a 
government  proper,  and  without  law  properly  so  called; 
without  a  commanding  head  and  without  law  which  properly 
commands ;  having  merely  a  guiding  and  directing  head 
which  issues  not  properly  imperative  laws,  but  merely  re- 
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commendations ;  or,  as  they  have  been  called  by  Civilians,  Lbct.xi/v 
laws  of  imperfect  obligation.  But  it  is  impossible  (except 
in  the  first  made  state)  to  conceive  society  without  one 
guiding  or  directing  body;  for  positive  morality,  or  the 
principal  of  its  parts,  namely  the  law  set  by  general  opinion, 
is  necessarily  so  uncertain  that  it  cannot  serve  as  a  complete 
guide  of  conduct,  nor  can  it  be  sufficiently  minute  and  de- 
tailed. The  speculations,  therefore,  of  Fichte  and  Godwin, 
not  only  sin  in  this  respect,  that  by  their  exaggeration  they 
render  practicable  improvement  ridiculous,  but  in  that  they 
are  founded  on  a  complete  confusion  of  ideas. 

I  do  not  deny  that  rights  of  the  sort  which  I  have  called 
primary,  may  arise  from  injuries  in  a  remote  and  conse- 
quential manner;  as,  for  example,  the  rights  arising  from 
a  judgment,  or  the  lien  of  the  plaintiff  on  the  lands  and 
goods  of  the  defendant.  But  these  rights  do  not  arise  so 
much  from  the  injury  itself,  as  from  a  peculiar  title  or  mode 
of  acquisition,  namely  the  judgment  and  the  institution  of 
the  suit.  In  order,  however,  to  meet  this  objection,  I  will 
define  primary  rights  and  duties  to  be  those  which  do  not 
arise  from  violations  of  other  rights  or  duties  directly. 

My  main  division  of  the  Law  of  Things  is,  therefore,  this : 
1st.  Law  regarding  rights  and  duties  which  do  not  arise 
from  injuries  or  wrongs,  or  do  not  arise  from  injuries  or 
wrongs  directly  or  immediately.  2ndly.  Law  regarding  rights 
and  duties  which  arise  directly  and  exclusively  from  injuries 
or  wrongs.  Or,  law  enforced  directly  by  the  Tribunals  or 
Courts  of  Justice :  and  law  which  they  only  enforce  indi- 
rectly or  by  consequence.  For  it  is  only  by  enforcing  rights 
and  duties  which  grow  out  of  injuries,  that  they  enforce 
those  rights  and  duties  which  arise  from  events  or  titles  of 
other  and  different  natures. 

Under  the  department  of  the  law  which  relates  to  second- 
ary rights  and  duties  I  include  Procedure,  civil  and  criminal. 
For  it  is  manifest  that  much  of  procedure  consists  of  rights 
and  duties,  and  that  all  of  it  relates  to  the  manner  in  which 
secondary  rights  and  duties  are  exercised  or  enforced. 

And  here  Bentham's  arrangement  seems  to  me  to  be  de- 
fective, as  is  also  that  of  several  German  writers  who  have 
adQpted  the  same  views.  In  the  Traites  de  Legislation  Ben- 
tham  severs  from  droit  aubstantif  or  the  law,  droit  adjectif 
or  the  law  of  procedure.  This,  as  it  appears  to  me,  involves 
a  double  logical  error.     For  in  droit  aubatantif  he  includes 
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Lect.xlv  droit  civil  (as  opposed  to  droit  pSncti)  and  droit  pSnal ;  in- 
cluding under  droit  p6nal,  the  law  relating  to  civil  injuries 
and  to  crimes  with  their  punishments,  together  with  the 
rights  and  duties  growing  out  of  those  delicts  and  of  those 
punishments.  But  first,  as  I  have  already  remarked  of  sub- 
stantive law  as  thus  understood,  much  is  adjective  or  in- 
strumental. For  all  rights  of  action  arising  out  of  civil 
injuries  are  purely  instrumental  or  adjective ;  as  well  as  the 
whole  of  criminal  law  and  the  whole  law  relating  to  punish- 
ments. And  2dly,  if  he  calls  the  law  of  procedure  droit 
adjectif  he  ought  to  extend  that  term  to  the  law  relating  to 
the  rights  and  duties  arising  from  civil  injuries  and  from 
crimes  and  punishments.  The  division  itself,  therefore,  is 
illogical,  and  his  limitation  of  adjective  law  to  the  law  of 
procedure  only,  involves  a  second  logical  error. 

Distinction  between  an  action  considered  as  a  right,  and  an 
action  considered  as  an  instrument  by  which  the  right  of 
action  is  itself  enforced. 

It  is  said  by  Heineccius,  ( actio  non  est  jus,  sed  medium  jus 
persequendi/  But  it  is  impossible  to' distinguish  completely 
a  right  of  action  from  the  action  or  procedure  which  enforces 
it.  For  much  of  the  right  of  action  consists  of  rights  to 
take  those  very  steps  by  which  the  end  of  the  action  is  ac- 
complished. It  is  perfectly  true,  that  the  scope  or  purpose 
of  the  right  of  action  is  distinct  from  the  procedure  resorted 
to  when  the  right  is  enforced.  Much  of  the  procedure  con- 
sists of  rights  which  avail  against  the  ministers  of  justice 
rather  than  against  the  defendant.  And  the  parts  of  it 
which  consist  of  rights  against  the  defendant  himself,  are 
totally  distinct  from  the  end  which  it  is  the  object  of  the 
process  to  accomplish. 

But  still  it  is  impossible  to  extricate  the  right  of  action 
itself  from  those  subsidiary  rights  by  which  it  is  enforced. 
And  it  is  manifestly  absurd  to  deny  that  the  process  involves 
rights,  because  the  rights  which  it  involves  are  instruments 
for  the  attainment  of  another  right.  And  this  is  a  reason 
for  joining  the  law  of  procedure  to  the  law  of  civil  injuries 
and  crimes. 

While  I  am  upon  this  subject,  I  will  observe  that  a  posi- 
tion of  mine  in  a  former  part  of  my  course,  that  every  right 
of  action  arises  from  an  injury,  or  violation  of  some  other 
rights,  has  been  objected  to.  * 


Jus. — Medium  Jus  Persequendi.  793 

But  it  seems  to  me  that  the  only  cases  in  which  a  right  of  l*ct.  xlv 
action  does  not  presuppose  an  injury,  arise  from  that  ano- 
maly in  the  English  Law  which  I  endeavoured  to  explain  in 
a  preceding  Lecture ;  i.  e.  cases  in  which  a  right  of  action  is 
given,  although  there  has  been  no  wrong,  on  account  of  the 
want  of  wrongful  consciousness  on  the  part  of  the  defendant. 
Instance: — Possession  bond  fide:  as  in  cases  of  money 
paid  and  received  under  a  mistake :  or  of  possession  by  pur- 
chase from  a  stranger  who  had  no  title  :  So  long  as  the  un- 
consciousness lasts,  the  possessor  is  not  guilty  of  a  wrong, 
but  lies  under  a  quasi-contract  to  restore.  So  soon  as 
consciousness  arises,  he  is  guilty  of  a  wrong. 

In  the  case  of  an  amicable  pursuit,  it  may  appear  that  there 
is  a  right  of  action  without  a  wrong.  But,  in  these  cases, 
the  question  always  is,  whether  there  be  in  truth  a  wrong  or 
not  9  A  question  arising  from  the  uncertainty  of  the  law, 
or  from  some  uncertainty  as  to  the  fact. 

What  I  affirm  is,  that  every  right  of  action  arises  from  a 
wrong.  I  do  not  affirm  that  an  action  may  not  be  wrongfully 
brought,  or  may  not  be  brought  in  a  case  where  there  has 
been  no  wrong.  So  long  as  law  and  fact  shall  continue  un- 
certain, questions  will  frequently  arise  as  to  whether  a  wrong 
lias  been  really  committed  or  not.  To  determine  this  very 
question  is  manifestly  the  purpose  of  the  process  which  is 
styled  pleading:  i. e.  of  every  step  in  the  process  which 
succeeds  the  plaintiff's  demand. 

No  Court  of  Justice  (acting  as  such)  would  decide  on  a 
question  of  law  or  fact  without  a  suggestion,  on  the  part  of 
the  plaintiff,  of  a  wrong,  actual  or  impending.  The  Courts 
would  not  decide  a  purely  speculative  case,  or  advise  the 
parties  as  to  their  future  transactions;  or  if  they  did,  they 
would  not  be  acting  as  courts  of  justice.  In  exercising 
voluntary  jurisdiction,  they  are  rather  lending  solemnities 
to  certain  contracts.  They  are  rather  acting  as  registration 
offices  than  as  courts  of  justice.  What  is  called  voluntary, 
and  what  is  called  contentious  jurisdiction,  are  only  linked 
up  together  under  one  name,  because  the  judges,  who,  as 
such,  have  to  do  with  the  latter  alone,  sometimes  combine 
with  it  the  former,  as  they  do  various  other  functions. 

In  most  systems  of  law,  a  vast  number  of  primary  rights 
and  duties  are  not  separated  from  the  secondary :  That  is  to 
say ;  The  primary  right  and  duty  is  not  described  in  a  dis- 
tinct and  substantive  manner ;  but  it  is  created  or  imposed 
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lkct.xlv  by  a  declaration  on  the  part  of  the  legislature,  that  such  or 
such  an  act,  or  such  and  such  a  forbearance  or  omission, 
shall  amount  to  an  injury :  And  that  the  party  sustaining 
the  injury  shall  have  such  or  such  a  remedy  against  the 
party  injuring ;  or  that  the  party  injuring  shall  be  punished 
in  a  certain  manner. 

Nay,  in  some  cases,  the  law  which  confers  or  imposes  the 
primary  right  or  duty,  and  which  defines  the  nature  of  the 
injury,  is  contained  by  implication  in  the  law  which  gives 
the  remedy,  or  which  determines  the  punishment.19 

And  it  is  perfectly  clear  that  the  law  which  gives  the 
remedy,  or  which  determines  the  punishment,  is  the  only  one 
that  is  absolutely  necessary.  For  the  remedy  or  punishment 
implies  a  foregone  injury,  and  a  foregone  injury  implies  that 
a  primary  right  or  duty  has  been  violated.  And,  further, 
the  primary  right  or  duty  owes  its  existence  as  such  to  the 
injunction  or  prohibition  of  certain  acts,  and  to  the  remedy 
or  punishment  to  be  applied  in  the  event  of  disobedience. 

The  essential  part  of  every  imperative  law  is  the  impera- 
tive part  of  it :  i.  e.  the  injunction  or  prohibition  of  some 
given  act,  and  the  menace  of  an  evil  in  case  of  non-com- 
pliance. 

The  reason  for  describing  the  primary  right  and  duty 
apart;  for  describing  the  injury  apart;  and  for  describing 
the  remedy  or  punishment  apart,  is  the  clearness  and  com- 
pactness which  results  from  the  separation.  The  cause  of 
the  greater  compactness  is  that  the  same  remedial  process  is 
often  applicable,  not  merely  to  this  particular  right,  but  to  a 
great  variety  of  classes  of  rights;  and  therefore,  if  it  be 
separated  from  the  rights  to  which  it  is  applicable,  it  may  be 
disposed  of  at  once ;  otherwise  it  must  be  frequently  re- 
peated. But  it  is  perfectly  clear  that  the  description  of  any 
of  the  separate  elements,  is  not  complete  without  reference 
to  the  rest.  I  have  no  right,  independently  of  the  injunction 
or  prohibition  which  declares  that  some  given  act,  forbear- 
ance or  omission,  would  be  a  violation  of  my  right ;  nor 
would  the  act  or  forbearance  be  a  violation  of  my  right, 

1,4  But  though  a  simply  imperative  to   which  it  is  appended/ — Bentham, 

law,  and  the  punitory  law  attached  to  Principles,  etc.  p.  329. 
it,  are  so  far  distinct  laws,   that  the        Not  so.     The  two  branches  (impera- 

former  contains  nothing  of  the  latter,  tive  and  punitory)  of  the  law,  correlate. 

and  the  latter,  in  its  direct  tenor,  con-  If  the  imperative  branch  of  the  law  did 

tains  nothing  of  the  former ;  yet  by  not  import  the  sanctioning,  it  would  not 

implication  (and  that  a  necessary  one)  be  imperative,  and  e  converao. — Marginal 

the  punitory  does  involve  and  include  note. 
the  import  of  the  simply  imperative  law 
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unless  my  right  and  the  corresponding  duty  were  clothed  Lkct.xlv 
with  a  sanction,  criminal  or  civil. 

In  strictness,  my  own  terms,  'primary  knd  secondary 
rights  and  duties/  do  not  represent  a  logical  distinction. 
For  a  primary  right  or  duty  is  not  of  itself  a  right  or  duty, 
without  the  secondary  right  or  duty  by  which  it  is  sustained; 
and  e  converso. 

So  complete  is  the  complication  of  the  one  branch  of  the 
law  with  the  other,  that  some  primary  duties  cannot  be  de- 
scribed with  any  approach  to  completeness  in  their  own 
part  of  the  law ;  they  can  only  be  apprehended  by  look- 
ing at  the  description  of  the  corresponding  injury.  Of 
this  the  two  great  classes  of  jura  in  rem,  dominium  and 
servitus,  are  instances.  Sic  utere  tuo  ut  aliemvm  non  Icedas : 
how  can  this  duty  be  understood  without  first  knowing  the 
meaning  of  tuum  and  injury  P  There  is  often  to  be  found  no 
definition  of  a  particular  right,  only  an  approximation  to  a 
definition,  in  so  far  as  the  acts  and  forbearances  which  are 
violations  of  it  are  declared  to  be  crimes  or  injuries,  and  de- 
scribed in  that  portion  of  the  law  which  relates  to  crimes 
and  injuries.  In  Blackstone,  the  right  of  property  is  no- 
where defined ;  and  in  the  Roman  lawyers,  only  in  the  most 
general  way,  with  no  attempt  to  enumerate  the  particular 
rights  composing  it  and  duties  annexed  to  it. 

Examples  of  the  involution  of  primary  rights  and  duties, 
in  the  description  of  the  injuries,  or  of  the  remedies  or 
punishments. 

The  rights  which  Blackstone  styles  absolute,  are  by  him 
described  apart  from  the  corresponding  injuries,  and  from 
the  corresponding  remedies  or  punishments.  Not  so  in  the 
Institutes:  There  they  are  described  implicitly,  together 
with  the  corresponding  injuries,  in  the  department  which 
relates  to  obligations  arising  from  delicts.  Owing  to  this, 
and  to  his  not  understanding  the  expression, ( Law  of  Per- 
sons or  Conditions/  he  has  placed  them  with  the  Bights  of 
Persons.  He  fancied  that  the  Roman  Lawyers  had  forgotten 
them,  and  that  otherwise  they  would  have  placed  them  there; 
whereas  they  did  not  overlook  them,  but  placed  them  where, 
they  should  be,  in  the  Law  of  Things. 

Again,  the  duties  which  I  have  called  absolute,  as,  for  in- 
stance, the  duties  owed  immediately  to  the  State,  are  scarcely 
ever  described  explicitly,  but  involved  in  the  description  of 
the  acts  or  omissions  which  are  violations  of  them,  or  of 
the  procedure  by  which  these  violations  are  to  be  pursued. 
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Lrct.  xlv  Another  instance  is  the  Praetorian  Edict.  As  I  stated  in  a 
former  Lecture,80  the  Praetor  by  his  Edict  did  not  formally 
declare  that  hte  conferred  such  or  such  rights,  or  imposed 
such  or  such  duties.  He  declared  that  in  certain  oases  he 
would  give  certain  actions,  or  would  give  certain  defences : 
the  description  of  the  action  involving  a  description  of  the 
injury,  and  supposing  a  right  conferred. 

To  shew  how  little  logic  is  to  be  found  in  the  very  best 
attempts  yet  made  to  distribute  the  carpus  juris  into  parts,  I 
will  observe  that  the  description  of  the  injury  and  of  the 
remedy  is  sometimes  annexed  immediately  to  the  primary 
right  or  duty ;  in  other  cases,  removed  to  a  totally  distinct 
department.  An  example  of  this  is  the  order  of  the  Insti- 
tutes in  respect  to  rights  and  duties  which  arise  from  the 
infringement  of  rights  ex  contractu,  and  quasi  ex  contractu. 
By  obUgationes  ex  delicto,  they  meant  what  we  mean  by  the 
same  phrase  in  English  law,  namely,  duties  arising  from  vio- 
lations of  rights  which  avail  against  the  world  at  large. 
Now  the  authors  of  the  Institutes  oppose  to  these,  obUga- 
tiones ex  contractu,  and  quasi  ex  contractu:  but  rights  and 
duties  arising  from  contracts  and  quasi-contracts  are  rights 
and  duties  existing  for  their  own  sake,  as  the  Germans  ex- 
press it :  they  belong  to  the  class  of  primary  or  principal 
rights  and  duties.  Consequently  there  is  no  place  for  the 
obligations  arising  from  the  breach  of  obligations  ex  con- 
tractu and  quasi  ex  contractu ;  these  are  consequently  attached 
to  the  description  of  those  obligations  themselves.  By  this 
rule,  however,  obUgationes  ex  delicto  (by  which  the  authors 
of  the  Institutes  meant  obligations  which  arise  from  viola- 
tions of  jwra  in  rem)  ought,  in  consistency,  to  be  attached 
to  that  part  of  the  law  which  is  concerned  with  domvma  or 
jura  in  rem ;  or,  if  banished  to  a  separate  head,  obligations 
arising  by  offences  against  the  rights  founded  on  contracts 
and  quasi-contracts  ought  to  be  placed  there  along  with 
them.  Such,  for  instance,  are  rights  of  action  arising  from 
a  contract ;  for  it  is  evident  that  there  can  be  no  action  upon 
a  contract  until  it  is  broken. 

Blackstone's  method,  though  in  general  greatly  inferior  to 
that  of  the  Roman  Lawyers,  is  here  superior  to  it.  Under  the 
head  of  personal  property  he  treats  of  those  obligations 
arising  frTm  contacts  and  quaai-contracto  which  ra  pri, 
mary :  in   his   third  volume,  when  treating  of  wrongs,  he 

n  See  p.  620,  vol  i.  atUe. 
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adverts  to  those  obligations  growing  out  of  contracts   or  Lect.xlv 

quasi-contracts  which  arise  from  breaches  of  those  primary  ' 
ones. 


[The  following  Notes  were  found  at  the  end  of  the  foregoing  Lecture. 
They  are  written  on  loose  sheets  of  paper,  without  any  mark  as  to  the  order 
in  which  they  were  to  follow. — S.  A.] 

Several  Divisions  of  Law. 

Primary  {or  sanctioned)  Bights  and  Obligations  distinguished  from 
sanctioning : 

Law  has  sometimes  been  divided  into  substantive  law  and  ad- 
jective or  instrumental  law,  i.  e.  Law  which  relates  to  Bights  and 
Obligations ;  and  Law  which  relates  to  the  means  of  enforcing  these 
rights  and  obligations. 

Objection :  Many  of  the  rights  and  obligations  which  are  included 
under  substantive  law  are  adjective  or  instrumental :  as,  e.  g.  the 
powers  and  rights  of  Governors  ;  those  of  Trustees. 

The  rights  and  obligations,  therefore,  which  are  the  matter  of 
substantive  law,  cannot  be  distinguished  universally  from  the  matter 
of  adjective  law,  by  their  immediate  end  or  purpose.  Though  most 
of  them  are  rights  and  obligations  for  the  enforcement  of  which  the 
others  exist,  some  of  them  are  altogether  instrumental.  Though 
many  of  the  rights  of  Governors  are  substantive,  yet  the  rights 
which  they  possess  in  this  capacity  belong  to  them  as  private  per- 
sons. The  powers  and  rights  which  belong  to  them  as  Governors, 
ought  at  least  to  belong  to  them,  not  for  their  peculiar  advantage, 
but  for  that  of  all. 

As  these  rights,  independently  of  violation,  cannot  be  classed  with 
those  which  suppose  violation,  it  is  manifest  that  we  must  find  some 
other  basis  for  the  distinction  between  primary  and  sanctioning 
than  this :  viz.  that  the  first  are  the  rights  and  obligations  to  be 
secured,  the  others  are  merely  securing.  The  distinction  seems  to 
be  founded  upon  the  difference  of  the  incidents  in  which  they 
directly  begin.  The  first  do  not  begin  in  violation,  the  second  do.  I 
say  directly :  because  (as  in  judgments)  the  second  may  end  in  a 
fact  which  generates  one  of  the  first. 

With  reference  to  the  final  cause  or  ultimate  purpose  of  law  (be 
it  exactly  what  it  ought  to  be  or  not),  rights  and  obligations  are 
divisible  into  two  sorts :  Those  which  minister  directly  to  that  end, 
and  those  which  are  intended  to  prevent  or  remedy  violations  of  the 
former. 

Or  the  distinction  may  be  expressed  thus;  —  the  first  are  not 
immediately  enforced  by  the  judicial  power ;  the  second  are  those 
which  are  immediately  enforced. 

The  distinction  seems  to  be  into  Bights  and  Obligations  which  do 
VOL.  II.  T 
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Lbct.XLV  not  arise  oat  of  violations,  and  those  which  do.  Amongst  the  former 
""* ""^  '  (as,  e.  g.  the  powers  of  Courts  of  Justice),  many  are  sanctioning. 
So  that  the  division  into  sanctioned  and  sanctioning  is  not  com- 
plete ;  many  of  those  which  are  sanctioned  being  also  sanctioning. 

The  division,  therefore  (a  division  which  applies  to  law  of  things 
and  to  law  of  persons  equally),  is  this :  1.  Bights  and  Obligations 
which  do  not  arise  out  of  infractions.  2.  Violations.  3.  Bights, 
etc.  which  do :  i.  e.  Primary  (or  original  or  civil)  rights,  etc.  and 
rights,  etc.  ex  delicto. 

Bights  and  obligations  which  it  is  the  end  of  the  Law  to  secure 
and  to  enforce. — Bights  and  Obligations  which  are  created  for  the 
purpose  of  securing  and  enforcing  the  others. 

This,  from  its  simplicity,  is  specious,  but  will  not  suffice. 

Distinction  between  Bights,  etc.  ex  delicto,  and  the  Procedure  (also 
consisting  in  the  exercise  of  rights)  by  which  they  are  enforced. 

Distinction  between  Civil  and  Criminal.  The  latter  might  (and 
in  fact  to  a  great  extent  does)  contain  the  former:  i.e.  In  the  Code 
of  Remedies,  the  rights  intended  to  be  protected,  with  the  violations 
of  them,  might  be  (and  in  fact  to  a  great  extent  are)  implicitly 
contained. 

This  is  the  case  with  most  rights  established  by  judicial  decision; 
decisions  being  directly  decisions  upon  secondary  or  sanctioning 
rights :  The  case  also  with  the  Protorian  edict ;  the  Prater  only 
giving  actions,  exceptions,  etc. 

This  is  also  the  case  with  almost  all  obligations  correlating  with 
Jura  in  re :  and  with  rights  of  personal  security,  eta 

Absolute  Obligations  are,  for  the  most  part,  first  announced  under 
the  description  of  the  acts  which  amount  to  violation,  of  them. 

Reasons  for  separating  Bights  and  Obligations  ex  delicto  from 
the  rights,  whether  in  re  or  ad  rem,  out  of  violations  of  which  they 
arise. 

If  we  attach  to  the  description  of  each  primary  Bight  and  Obli- 
gation, the  description  of  the  rights  and  obligations  which  grow  out 
of  a  breach  of  it,  we  must  also  attach  to  it  a  description  of  the  acts 
which  are  violations  of  it ;  since  the  conception  of  these  must  pre- 
cede the  conception  of  those.  And,  to  be  consistent,  we  must  also 
tack  to  each  right  and  obligation  ex  delicto  a  description  of  the 
process,  civil  or  criminal,  by  which  it  is  to  be  enforced.11  Thus  (as 
I  have  already  remarked)  losing  the  advantage  of  the  conciseness 
which  results  from  treating  together  all  such  violations  as  are  suscep- 
tible of  the  same  description,  though  they  are  violations  of  different 
primary  rights;  all  such  rights,  etc.  ex  delicto  as  are  susceptible  of 
the  same  description,  though  they  grow  out  of  different  delicts ; 

11  Another  reason  is,  that  many  delicts  are  complex*,   i.e.  arc  violations  of 
several  distinct  rights. 
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and  all  such  steps  in  procedure   as  are  susceptible  of  the  same  Lect.XLV 
description,  although  they  are  applicable  to  the  enforcement  of  dii- 
ferent  rights  and  obligations  ex  delicto.     The  effect  of  this  morcelle- 
ment  would  be  endless  repetition.     It  would  be  analogous  to  the 
rejection  of  generic  terms. 

But  if  to  every  primary  right  and  obligation  the  violations  of  it, 
etc.  were  annexed,  the  extent  of  the  right  in  respect  of  services  (so 
far  as  settled)  would  be  given  in  one  and  the  same  place  :  i.  e.  sup- 
posing that  the  definitions  of  Bights  are  implicated  with  the  violations 
of  them. 

Beasons  for  separating  Bights  and  Obligations  ex  delicto  from 

Violations,  and  each  from  Procedure. 

1st.  Distinctness  of  conception  is  thereby  aided.     2nd.  The  gene-  Scheme  (in 

ralia  of  each  may  thereby  be  detached ;  which  could  not  be  done,  if,  PpJJJjP"- 

to  every  particular  violation,  the  right,  etc.  which  it  generates  were  Rights,' 

annexed  ;  and  to  this,  the  particular  mode  of  procedure  by  which  it  LVlolf " 

is  asserted  and  enforced.     3rd.  As  one  and  the  same  act  may  be  •  Rights  ex 

a  violation  of  any  of  a  number  of  primary  rights  (which  is  a  reason  ^ffi£ 

for  considering  *  violations  '  apart  from  '  primary  rights ' ),  so  one  cedure,'  to 

and  the  same  Bight  or  Obligation  ex  delicto,  may  result  from  any  be82? *£*[ 

of  a  number  of  violations ;   and  one  and  the  same  mode  of  pro-  apart.  Rea- 

cedure  be  applicable  to  any  of  a  number  of  such  secondary  rights  S!Slfor— 

and  obligations.    This  last  advantage  seems  to  be  the  second,  stated  against— 

in  another  manner.  pk<*  for 

All  these  parts  ought  to  be  considered  as  members  of  one  whole,  obligi- 

and  bear  a  common  name :  whereas  the  plural,  '  Code*/  would  seem  tions* 
to  oppose  them. 

It  would  seem  that  the  definition  of  primary  rights  cannot  be 
made  complete  (not  even  approximately)  without  reference  to  the 
acts  which  are  violations  of  them.  Absolute  obligations  (as  not  be- 
longing to  either  jura  in  re  or  ad  rem)  cannot  be  considered  under 
Primary  Bights,  to  which  they  in  a  certain  sense  belong. 


[Jus  in  re  (with  its  corresponding  obligation)  is  passive :  i.  e.  it 
supposes  no  obligation  on  the  part  of  anybody  to  do,  or  suffer  (by 
personal  intervention).  When  violated,  a  right  of  another  sort,  in 
the  injured  party  (or  a  public  officer)  against  a  determinate  indi- 
vidual, is  generated. 

The  negative  or  passive  nature  of  these  obligations,  may  account 
for  their  not  being  noticed.  They  are  merely  obligations  to  forbear ; 
.and  the  nature  of  them  is  described,  not  in  conjunction  with  their 
corresponding  rights,  but  under  tha  description  of  those  violations  of 
them  (called  delicts  in  the  narrower  sense)  which  generate  obliga- 
tions proper.'] 

Not  only  are  the  obligations  which  correspond  with  Jura  in  re 
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Lbct.  LXV  established  in  this  indirect  manner ;  but  certain  of  the  rights  them- 
l~~'   selves  are  nowhere  described,  except  nnder  the  head  of  '  delicts,'  or 
of  the  Bights  and  Obligations  which  they  generate. 

These  are  the  rights  which  are  not  preceded  by  a  Htulus. 
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Lkct. 
XLVI 


First  great 
division  of 
primary 
rights  into 
rights  in 
rem  and  tn 
personam. 


A  mistake 
of  modern 
German 
jurists 
respecting 
the  signifi- 
cation of 
jus  rerum. 


ON   CERTAIN   DISTINCTIONS   AMONG    THINGS. 

After  distinguishing  primary  or  principal  from  secondary  or 
sanctioning  rights  and  duties,  I  next  proceed  to  subdivide  the 
former  division,  or  that  of  primary  rights. 

The  first  great  distinction  among  primary  rights  has  been 
very  fully  explained  in  a  preceding  part  of  this  course.  I 
allude  to  the  distinction  between  dominia  and  obligationes, 
as  they  were  called  by  the  classical  jurists ;  between  jura  in 
rem  and  jura  in  personam,  as  they  have  been  styled  by  modern 
Civilians.  Or  rather  between  jura  in  rem,  jura  in  personam, 
and  combinations  of  rights  of  the  former  class  with  rights 
of  the  latter.  I  introduce  this  third  class  to  avoid  the  in- 
congruities into  which  the  Roman  Lawyers  were  led,  in  the 
attempt  to  wrest  all  rights  or  collections  of  rights  either 
into  the  class  of  dominia  or  into  that  of  obligationes.  Those 
collections  of  rights,  for  example,  which  are  called  univer- 
sitates  juris,  or  complex  aggregates  of  rights,  the  Roman 
Lawyers  placed  under  dominia,  or  jura  in  rem;  though  it  is 
evident  that  they  commonly  include  along  with  rights  avail- 
ing against  the  world  at  large,  other  rights  availing  against 
certain  and  determinate  persons. 

This  seems  not  an  improper  occasion  for  adverting  to  the 
opinion  current  among  the  German  jurists  of  the  present  day 
with  respect  to  the  arrangement  of  the  Institutes. 

According  to  the  Civilians  of  the  17th  and  18th  centuries, 
the  jus  rerum  relates  to  rights  in  personam  as  well  as  to 
rights  in  rem.  It  is  the  law  or  doctrine  of  substantive  rights 
and  obligations  as  opposed  to  the  law  of  conditions  or  per- 
sons, and  to  the  law  of  prooedure.  But,  according  to  some 
later  German  Civilians,  the  signification  of  jus  rerum  is 
narrower.  It  means  the  law  or  doctrine  of  dominia,  or 
rights  in  rem ;  of  real  rights :  die  Lehre  der  dinglichen  Rechten. 
They  distinguish  the  Law  of  Things  from  the  Law  of  Persons, 
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and  also  from  the  law  of  Obligations  and  of  Actions ;  and  in      Lkct. 
this  division  of  the  Corpus  Juris,  jura  in  personam  belong  to  *— i  „■ — * 
the  head  Jus  Actionum,  not  to  that  of  Jus  Rerum.     In  the 
same  head  they  would,  if  they  were  consistent,  include  the  Law 
of  Procedure ;  but  they  detach  this,  and  place  it  as  a  separate 
head,  under  the  name  jus  judiciarvwm  privatum. 

I  will  not  trouble  you  with  the  reasons  which  they  give 
for  taking  this  view  of  the  arrangement  of  the  Institutes, 
nor  with  my  reasons  for  thinking  their  opinion  unfounded ; 
the  question  being  one  which  relates  only  to  the  particular 
legal  system,  and  has  nothing  to  do  with  the  principles  of 
general  jurisprudence.  I  will  merely  observe,  that  their 
opinion  seems  to  me  to  be  contradicted  by  the  announcement 
at  the  beginning  of  the  Second  Book  of  the  Institutes,  of  the 
order  intended  to  be  followed  in  setting  forth  the  jus  rerum. 
In  this  announcement,  things  axe  divided  into  res  corporales 
and  res  incorporates ;  these  last  being  rights  and  duties  (and 
therefore  including  obligationes,  or  jura  in  personam) ;  then 
the  work  proceeds  to  treat  of  res  incorporates,  or  rights  and 
duties,  under  the  two  divisions  of  dontinia  and  obligationes :  all 
this  under  the  head  otjus  rerum.  I  find  also  that  the  opinion 
of  Savigny  and  of  Thibaut  concurs  with  mine ;  which,  joined 
to  the  reasons  which  have  occurred  to  myself,  gives  me  great 
confidence  in  my  opinion. 

In  the  Prussian  Code,  Sachen-recht,  or  jus  rerum,  has  a 
meaning  still  more  remarkable.  That  Code  divides  the  Corpus 
Juris,  or  that  part  of  it  which  is  called  Privat-recht,  or  jus 
privatum  (according  to  the  erroneous  distinction  which  I 
have  before  adverted  to),  into  two  branches,  Personen-recht 
and  Sachen-recht.  Under  the  first  head,  Personen-recht,  the 
law  and  its  expositors  naturally  treat  of  rights  of  both 
classes,  domima  and  obligationes ;  but  by  Sachen-recht,  they 
mean  only  the  law  of  domiwia,  while  at  the  same  time  they 
treat  of  obligationes  incidentally,  and  as  it  were  in  the  belly 
of  the  opposite  class,  or  that  of  dominia.  This  is  owing  to 
a  mistake  of  the  authors  of  the  Prussian  Code,  which  I  have 
pointed  but  in  my  printed  Tables,  viz.  their  confounding 
titulus  with  modus  acquirendi ;  and,  supposing  that  a  jus  in 
personam  was  in  all  cases  merely  a  step  to  the  acquisition  of 
a  jus  in  rem.  Now,  though  jus  in  personam  is  often  only  a 
step  to  acquiring  a  jus  in  rem  (as  in  the  case  of  a  right  by 
contract  to  the  payment  of  a  sum  of  money),  in  many  cases 
it  is  not  so  (as  in  the  case  of  a  right  by  contract  to  a  for- 
bearance from  a  certain  individual).    In  the  French  Code, 
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Lect.      whose  authors  adopted  from  the  Prussian  Code  this  very 

XL  VI 

>M    ,    -,  mistake,  obligations  are  described  in  the  same  incidental 
manner. 

Before  I  proceed  to  the  detail  of  primary  rights,  I  shall 
make  a  few  observations  on  things  considered  as  subjects  of 
rights.  I  had  intended  to  make  some  remarks  on  facts  or 
events,  considered  as  modes  of  acquisition,  but  these  1  find  I 
shall  have  better  opportunities  of  introducing,  a  Lecture  or 
two  further  on. 
Various  Excluding  from  the  word  things,  rights  and  duties,  which 

afdMwoid  are  °ften  called  by  jurists,  things  incorporeal;  the  word 
tkmg  in  the  thing  is  used  by  the  Roman  lawyers  in  three  distinct  mean- 
Law,  ings. 

Taken  with  the  most  extensive  sense,  it  embraces  every 
object,  positive  or  negative,  which  may  be  the  subject  or 
object  of  a  right  or  duty.  Taken  with  this  extensive  sense,  it 
embraces  (first)  any  permanent  external  object  which  may 
be  the  subject  of  a  right  or  duty,  and  which  is  not  a  physical 
person,  or  a  collection  of  physical  persons.  2dly ;  It  em-* 
braces  persons  considered  as  the  mere  subjects  of  rights : 
that  is  to  say,  considered  as  the  subjects  of  rights  residing 
in  other  persons,  and  availing  against  third  persons.  In 
this  sense,  a  slave  is  styled  a  thing.  3dly ;  It  embraces  acts 
and  forbearances  considered  as  the  objects  of  rights  and 
duties :  that  is  to  say,  acts  which  are  to  be  done  or  forbear- 
ances which  are  to  be  observed  agreeably  to  rights  or  duties. 
For  example,  If  I  am  bound  by  contract  to  deliver  goods,  or 
to  refrain  from  sending  goods  of  a  sort  to  this  or  that  market, 
the  act  or  forbearance  to  which  I  am  bound  would  be  styled 
*  res,'  or  a  '  Thing.' 

In  a  sense  more  circumscribed,  It  excludes  persons,  con- 
sidered as  subjects  of  rights,  and  includes  only  the  following 
objects:  1.  Permanent  external  objects,  not  being  persons, 
and  considered  as  subjects  of  rights  and  duties :  2.  Acts  and 
forbearances  as  subjects  of  rights  and  duties. 

In  a  sense  which  is  still  narrower,  it  excludes  persons  as 
subjects  of  rights  and  duties,  it  excludes  acts  and*  forbear- 
ances as  objects  of  rights  and  duties,  and  it  merely  embraces 
such  permanent  external  objects  as  fall  not  within  the  de- 
scription of  persons,  and  are  actual  or  possible  subjects  of 
rights  or  duties.  This  last  is  nearly  the  sense  which  is  at- 
tached to  the  term  '  thing '  in  ordinary  discourse  or  parlance. 
When  we  speak  of  a  thing,  we  usually  mean  an  object  which 
is  sensible  and  permanent,  and  which  is  not  a  person.    We 
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contradistinguish  it,  on  the  one  hand,  to  fact  or  event ;  and  Lkct. 
we  contradistinguish  it,  on  the  other,  to  person,  homo,  or 
man.  Sometimes,  however,  we  take  it  in  a  sense  which  is 
somewhat  narrower.  When  we  speak  of  a  thing,  we  mean 
a  sensible  permanent  object  which  is  inanimate. 

Sometimes,  again,  we  take  it  in  a  sense  so  extremely  ex- 
tended, that  it  denotes  any  object,  whether  it  be  actual  or 
possible,  real  or  imaginary,  which  may  become  an  object  of 
conception,  or  may  be  made  an  object  of  discourse. 

In  the  language  of  the  English  law,  it  would  not  appear  in  English 
that  the  term  '  thing '  has  any  determinate  import.  The  Wa 
writers  who  pretend  to  define  it,  seem  to  limit  the  term 
to  certain  classes  of  rights,  and  to  things  properly  so 
called.  This,  for  instance,  is  the  case  with  Blackstone,  in 
the  second  chapter  of  his  second  book.  But  when  they 
come  to  the  detail,  they  seem  to  include  under  things,  per- 
sons as  the  subjects  of  rights,  and  acts  and  forbearances  as 
their  objects. 

For  example :  A  slave  is  a  chattel,  and  a  chattel  is  a  thing : 
Insomuch  that  a  slave  is  a  thing  as  comprised  in  the  term 
chattel,  although  he  is  excluded  (inconsistently  enough) 
from  the  import  of  the  term  thing  as  explained  in  a  general 
manner.  Again :  Blackstone  in  his  second  chapter  tells  us 
that  the  objects  of  dominion  or  property  are  things :  and  by 
things,  he  there  means  permanent  external  objects,  not  per- 
sons. But  it  appears  (from  the  rest  of  the  second  book) 
that  he  comprises  in  dominion  or  property  the  whole  class 
of  rights  which  may  be  styled  obligations :  that  is  to  say, 
rights  arising  directly  from  contracts  and  quasi-contracts, 
together  with  the  rights  to  redress  which  arise  from  civil 
injuries.  And  as  the  objects  of  obligations  are  always  acts 
or  forbearances,  it  follows  that  he  includes  these  in  the 
import  of  the  term  thing,  although  he  excludes  them  from 
his  formal  definition  of  them. 

In  short,  the  extension  of  the  term  thing  is  so  extremely 
uncertain,  that  if  it  were  expelled  from  the  language  of  law, 
much  confusion  would  be  avoided.  Where  it  has  a  definite 
meaning,  it  denotes  such  sensible  objects  as  are  subjects  of 
rights  and  duties.  The  immediate  objects  of  rights  and 
duties  are  acts  and  forbearances.  But,  in  some  cases,  these 
acts  and  forbearances  have  themselves  specific  objects  with 
reference  to  which,  they  are  to  be  done  or  exercised.     E.  g. 
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Lkct.  Bight  to  conveyance  or  delivery.    Bight  in  a  house  of  field. 

XL.VT  ^^ 

w  ,  Bight  in  a  slave. 


Sensible  objects,  considered  as  the  subjects  of  rights  and 
duties,  might  be  styled  things.  Men,  as  invested  with 
rights,  or  as  bound  to  acts  or  forbearances,  might  be  styled 
persons  i  And  the  acts  or  forbearances  which  are  imme- 
diately or  properly  the  objects  of  rights  or  duties  might  be 
distinguished  from  things  and  persons.  Or  the  objects 
about  which  rights  and  duties  are  conversant  might  be  dis- 
tinguished into  persons,  objects  of  rights  and  duties,  and 
subjects  of  rights  and  duties :  Meaning  by  persons,  men  aa 
invested  with  rights,  or  as  bound  to  acts  or  forbearances : 
Meaning  by  the  objects  of  rights  and  duties,  the  acts  to  be 
done,  and  the  forbearances  to  be  observed,  in  pursuance  of 
rights  and  duties :  and  meaning  by  the  subjects  of  rights 
and  duties,  the  sensible  and  permanent  objects  which  are 
the  objects  of  those  acts  and  forbearances. 

Diatinc  Having  made  these  general  remarks  on  the  import  of  the 

among  term  '  thmgf  I  will  now  pass  in  review  certain  divisions  of 

thin#»  *"  things  which  are  made  in  the  Roman  and  English  Law. 

systems  of  The  distinction  between  things  corporeal  and  things  in- 

la  n'  corporeal  I  have  already  attempted  to  explain.88 

Li3"  In  the  Roman  Law,  things  corporeal  are  permanent  sen- 

incorporetL  gjye  0bject8  (whether  things  or  persons)  considered  as  the 

subjects  of  rights  and  duties;  and  acts  and  forbearances 
considered  as  their  objects. 

Things  incorporeal  are  rights  and  duties  themselves. 

The  distinction  is  utterly  useless  ;  inasmuch  as  rights  and 
duties,  having  names  of  their  own,  need  not  be  styled  '  in- 
corporeal things.'  And  the  distinction  is  either  imperfect,  or 
else  is  big  with  contradiction.  For  either  forbearances  are 
not  ranked  with  corporeal  things,  in  which  case  an  object 
of  the  distinction  is  omitted :  or  they  are ;  in  which  case 
insensible  objects  are  ranked  with  sensible. 

In  the  English  Law,  the  same  distinction  obtains.  It  is 
however  applied  less  extensively,  and  still  more  inconsis- 
tently. 

Corporeal  hereditaments  are  such  sensible  immovable 
things  as  are  the  subjects  of  heritable  rights.  Incorporeal 
hereditaments  are  certain  heritable  rights  themselves.  The 
term  'Chattels'  is   also  applied  in  the  same  inconsistent 

n  See  p.  37 If  voL  i.  ante. 
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manner.     Chattels  real  are  such  rights  or  interests  in  cor-      £kct. 

poreal  and  immovable  things  as  devolve  to  executors  or  ad-  « . — ' 

ministrators.  Of  chattels  personal  some  are  movable  things 
in  the  proper  acceptation  of  the  term,  whilst  others  are 
rights :  namely,  rights  arising  directly  from  contracts  or 
quasi-contracts,  or  rights  of  action.  As  applied  in  some 
cases,  the  term  chattel  signifies  a  right;  as  applied  in 
other  cases,  it  signifies  a  thing,  considered  as  the  subject  of 
a  right. 

Permanent  sensible  objects  which  are  not  persons,  are  di-  2.  Movable 
vided  into  things  movable  and  things  immovable.  movable. 

Physically,  Movable  things  are  suclj  as  can  be  moved  from 
the  places  which  they  presently  occupy,  without  an  essential 
change  in  their  actual  natures. 

Physically,  Immovable  things  are  such  as  cannot  be  moved 
from  their  present  places ;  or  cannot  be  moved  from  their 
present  places  without  an  essential  change  in  their  actual 
natures.  A  field  is  an  example  of  the  first.  A  house,  a 
growing  tree,  or  growing  corn  is  an  example  of  the  second. 

But  things  which  are  physically  movable  may  be  immov- 
able by  institution.  For  example,  an  heirloom,  though  phy- 
sically movable,  is  immovable  by  institution.  The  meaning 
of  which  is  merely  this :  that  the  thing,  though  physically 
movable,  is  arbitrarily  annexed  to  an  immovable  thing,  so  as 
to  be  considered  as  a  part  of  it,  and  to  be  comprised  in  its 
name. 

Sometimes  the  meaning  is  somewhat  different.  The 
movable  thing  is  made  the  subject  of  rights  which  are 
commonly  confined  to  immovables :  e.  g.  Money  directed  to 
be  laid  out  in  land,  and  descending  to  the  heir,  is  impressed 
with  the  character  of  land :  i.  e.  descending,  though  not  land, 
as  land  itself  descends  according  to  the  English  law. 

Another  division  of  sensible  permanent  things  is,  into 
things  determined  specifically  or  individually,  and  things 
which  are  merely  determined  by  the  classes  to  which  they 
belong :  e.  g.  The  field  called  Blackacre,  or  a  field.  This 
or  that  horse,  or  a  horse.  A  bushel  of  corn,  a  yard  of  cloth, 
a  pound  of  gold,  a  given  number  of  guineas ;  or  the  bushel 
of  corn  contained  in  such  a  bag,  or  the  yard  of  cloth,  the 
pound  of  gold  bearing  such  a  mark,  or  the  ten  specific 
guineas  now  in  your  purse. 

Things  were  divided  in  Roman  law  into  res  mancipi  and  3.  Re$  man- 
res  nee  mancipi.     This  distinction  turns  on  forms  of  con-  ^^ 
veyance.     Res  mancipi  were  things  which  could  only  be  mancipi. 
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Lect.     aliened  by  a  certain  mode  of  conveyance*    If  they  were  not 
XL?1  -  conveyed  by  the  prescribed  form,  the  party  could  only  ac- 


quire them  by  usucapion,  working  on  his  actual  possession* 

The  mere  conveyance  imparted  no  interest  to  him. 

4.  Things         Things  are  either  determined  specifically  or  individually, 

l^CTYfcSfo    or  *key  ^^  merely  determined  by  the  kinds  to  which  they 

and  things   belong.    You  may  be  bound  to  convey  to  me  the  field  called 

by  their1      Blackacre,  or  a  field ;  the  particular  horse  in  your  stable,  or  a 

kind.  horse  of  a  certain  description ;  a  bushel  of  corn ;  a  yard  of 

cloth ;  a  pound  of  gold ;  a  given  number  of  guineas ;  or  the 

bushel  of  corn  in  such  a  bag ;  the  yard  of  cloth ;  a  pound  of 

gold  bearing  such  a  xqprk ;  the  ten  guineas  in  your  purse. 

In  the  language  of  the  Roman  Lawyers,  a  thing  indivi- 
dually determined  is  styled  'species.'  A  thing  which  is 
merely  determined  by  the  class  to  which  it  belongs,  is  styled 
'  genu*.'  Sometimes,  genus  signifies  the  class  of  things,  and 
the  indeterminate  individual  belonging  to  the  determined 
class  is  styled  '  quantitas : '  though  the  term  quantitas  is 
usually  limited  to  such  indeterminate  things  of  determinate 
classes  as  mensurd,  numero,  vel  pondere  constant:  As,  to  a 
bushel  of  corn,  a  pound  of  gold,  and  so  on.  The  thing  is 
determined  by  mensuration  as  well  as  by  kind,  although 
it  is  not  determined  specifically  or  individually. 

The  terms  species  and  genus,  in  the  language  of  jurispru- 
dence, have  therefore  a  meaning  different  from  that  which 
they  bear  in  the  language  of  logicians.  In  the  language  of 
logicians,  a  genus  is  a  larger  class,  and  a  species  is  a  narrower 
class  contained  by  the  genus.  As  animals  are  a  genus,  men 
are  a  species  of  animals. 

In  the  language  of  jurisprudence,  genus  denotes  a  class 
(whether  it  be  a  genus  or  species  in  the  language  of  logicians), 
or  it  denotes  an  individual  or  portion  not  specifically  deter- 
mined, belonging  to  a  determined  class.  Hence  the  expres- 
sion, '  specific  legacy,  specific  performance.'  In  the  language 
of  logicians,  it  would  signify  something  totally  different. 
A  specific  legacy  would  be  a  gift  of  an  indeterminate  some- 
thing belonging  to  a  determinate  class. 

Again,  specific  performance  would  mean  something  totally 
different  from  what  it  actually  denotes.  It  would  not  mean 
a  performance  of  an  obligation  in  the  very  terms  of  it ;  for 
instance,  by  conveying  that  specifically  determined  house; 
but  would  be  equally  applicable  if  I  merely  conveyed  a 
house,  or  something  standing  in  lieu  of  one.  I  therefore 
conceive  that  this  use  of  the  word  specific  corresponds  to  the 
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term  species  of  the  Soman  jurists,  with  whom  species  always      Lect. 
meant  an  individual.  < , 


Allied  to  the  distinction  between  species  and  genus,  or  5.  Fungible 
species  and  quantitas,  is  the  distinction  of  things  into  fun-  JwSSlL 
gible  and  not  fungible. 

Where  a  thing  which  is  the  subject  of  an  obligation  (i.  e. 
which  one  man  is  bound  or  obliged  to  deliver  to  another) 
must  be  delivered  in  specie,  the  thing  is  not  fungible :  i.  e. 
that  very  individual  thing,  and  not  another  thing  of  the 
same  or  another  class,  in  lieu  of  it,  must  be  delivered. 

Where  the  subject  of  the  obligation  is  a  thing  of  a  given 
class,  the  thing  is  said  to  be  fungible :  i.  e.  the  delivery  of 
any  object  which  answers  to  the  generic  description  will 
satisfy  the  terms  of  the  obligation.  '  In  genere  suo  func- 
tionem  recipiunt : '  Meaning  that  the  obligation  is  performed 
by  the  delivery  of  germs  or  quantitas.  '  Una  fungitur  vice 
altering.?  In  the  language  of  the  German  jurists,  fungible 
things  are  styled  *  verfretbar 9 — representable.  This  expres- 
sion is  perhaps  better  than  the  other.  A  fungible  or  repre- 
sentable thing  is  a  thing  whose  place,  lieu,  or  room,  may 
be  supplied  by  a  thing  of  the  same  kind,  or  even  by  a  thing 
not  of  the  same  kind,  as  money  in  the  form  of  damages. 

Things  are  fungible  or  not  fungible,  not  in  their  own 
nature,  but  with  reference  to  the  terms  of  the  given  obliga- 
tion. Otherwise,  any  thing  of  any  class  may  be  either  fun- 
gible or  not.  A  man  may  devise  a  farm,  or  a  house,  though 
it  is  not  likely  he  would  do  so,  and  though  the  bequest  would 
probably  be  void  by  reason  of  uncertainty.  But,  in  the 
writings  of  the  Soman  Lawyers,  there  are  actual  instances 
of  facts  of  the  kind. 

Fungible  things  are  generally  confounded  with  things  quae 
usu  consumuntur  because  these,  for  obvious  reasons,  are 
usually  sold  in  genere,  not  in  specie.  But  these  things  may 
be  the  objects  of  a  specific  obligation,  as  the  others  may  of 
generic.  I  may  be  bound  to  deliver  to  you,  not  only  so  much 
wine,  but  that  specific  parcel  of  it  now  lying  in  my  cellar, 
and  in  such  a  corner  of  it.  The  distinction  does  not  arise 
from  any  physical  difference  in  the  nature  of  the  things, 
although  there  are  some  things  which  are  most  naturally 
sold  in  genere,  and  others  of  a  permanent  kind  most  naturally 
sold  in  specie. 

This  distinction  is  of  considerable  importance  in  practice 
with  reference  to  performance  in  specie  or  recovery  in  specie. 
Almost  the  only  ground  for  enforcing  specific  performance 
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Lbct.      is,  that  nothing  else  can  completely  supply  the  place  of  that 
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very  thing  for  which  the  party  contracted.     Where  it  can, 
there  is  no  reason  for  enforcing  the  contract  in  specie. 

In  English  Equity,  a  specific  delivery  is  not  enforced  unless 
the  subject  of  the  contract  island.  There  is  one  case  on  the 
books  in  which  it  was  enforced  in  the  case  of  a  contract  for 
iron ;  but  I  never  could  understand  on  what  ground.  Con- 
tracts to  deliver  movable  objects  have  been  specifically  en- 
forced, because  the  objects  were  of  so  peculiar  a  nature  that 
they  could  not  be  replaced.  Such  was  the  case  of  the 
Pusey  horn,  an  object  so  specific  and  so  completely  sui 
generis,  that  the  party  never  could  have  replaced  it.  But 
in  the  case  of  iron  I  never  could  understand  the  motive : 
money  in  the  form  of  damages  would  have  sufficed  as  com- 
pletely as  it  can  in  any  case.  The  distinction  is  also  of 
importance  with  reference  to  recovery  in  specie,  where  a 
party  has  been  wrongfully  dispossessed  of  a  specifically  de- 
termined thing.  Neither  is  specific  delivery  enforced  by  our 
common  law,  unless  by  the  action  of  detinue,  and  there  the 
alternative  is  always  allowed.  The  analogous  action  of 
trover  is  merely  for  damages. 
6.  Res  tin-  Things  are  again  divided  into  res  singula  and  universitates 
wbeni-  return ;  things  which  are  themselves  individual  and  single, 
tatesrerum.  an(j  cannot  be  divided  without  completely  destroying  their 
actual  nature,  and  lots  or  collections  of  individual  things. 
A  sheep  belongs  to  the  first  class,  a  flock  of  sheep  to  the 
second.  This  is  not  a  distinction  without  a  difference.  If 
a  man  contracts  to  deliver  so  many  sheep,  and  if  he  contracts 
to  deliver  a  flock  consisting  of  that  number  of  sheep,  his 
legal  position  is  not  the  same  in  the  two  cases.  If  some  of 
the  sheep  die  in  the  interval,  he  must  yet,  in  the  first  case, 
deliver  the  stipulated  number ;  in  the  second,  he  need  not, 
because  you  bought  them  in  the  gross.85 

The  only  reason  for  defining  and  distinguishing  things  in 
the  law,  or  in  the  expositions  of  it,  is  in  order  that  disposi- 

28  Intermediate  between  the  two  cases  of  the  contract  becomes  important  when 

is  a  contract  such  as  the  sale  of  cotton  a  question   arises  as  to  perictdum  rei 

to  arrive  according  to  the  usage  of  the  vtndita.    In  the  contract  here  instanced 

Liverpool  market  at  that  stage  of  the  it  appears  to  be  the  understanding  of 

transaction  where  the  bales  have  been  the  market  that  the  risk  is  transferred 

invoiced,  but  not  weighed  over.    It  is  a  on  the  bales  respectively  being  weighed 

sale  of  specific  bales  with  an  implied  over  or 'passing  the  scale.1   The  Queen's 

engagement  to  replace  any  that  may  be  Bench  (Michaelmas  Term,  1868)  refused 

lost  or  damaged  with  others    of  the  to  disturb  a  verdict  given  in  accordance 

quality  specified.     The  precise  nature  with  this  understanding. — B.  C. 
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tions  of  things  and  contracts  relating  to  them  may  thereby      i^cr- 

be  facilitated;  that  parties  may  know  the  effect  of  using , — ' 

such  and  such  expressions  in  contracts  and  conveyances.  It 
is  important  that  the  meaning  of  such  terms  as  messuage,  for 
instance,  should  be  practically  settled,  in  order  that  the  im- 
port of  the  words  used  in  a  contract,  for  example,  may  be 
exactly  known.  There  are  several  cases  in  our  law  books 
turning  on  that  very  question.14  What  does  a  party  dispose 
of,  by  disposing  of  his  furniture,  or  by  disposing  of  all  his 
effects  ?  The  law  must  determine :  that  is,  must  determine 
the  meaning  it  will  attach  to  the  words  if  the  parties  have 
not  explained  clearly  the  exact  meaning  which  they  annex  to 
them,  so  that  a  party  may  exactly  know  what  construction 
in  the  courts  of  justice  will  be  put  upon  those  names. 

Bentham,  in  his  Vue  generate  d'un  Carps  complex  de  Droit 
(tit  '  Bes  Cho8es '),  has  not,  so  far  as  I  can  observe,  at  all 
improved  upon  the  old  distinctions,  extremely  imperfect  as 
they  undoubtedly  are ;  and  he  has  even  misapprehended  some 
of  those  distinctions.  He  first  divides  things  into  choses 
natwrelles  and  choses  artificielles,  a  distinction  of  which  I  can- 
not perceive  the  purpose.  Next' into  movable  and  immovable, 
an  old  distinction.  Next  into  things  consumable  and  things 
which  may  be  used  without  being  consumed,  which  is  the 
vulgar  or  erroneous  notion  of  the  distinction  between  things 
fungible  and  not  fungible. 

The  distinction  of  the  Roman  Lawyers  between  species 
and  genus,  or  between  things  determined  individually  and 
things  determined  by  their  kinds,  he  expresses  thus  :  '  things 
valued  individually,  and  things  valued  in  mass.9 

In  our  conveyances,  we  make  up  for  the  indefiniteness 
of  the  general  description,  by  attaching  to  the  term  which 
ought  to  convey  the  whole  meaning,  a  list  of  as  many  of  the 
parts  which  fall  under  it  as  we  can  think  of;  a  sort  of  drag 
net,  to  comprehend  everything  which  happened  to  be  omitted 
out  of  the  comprehension  of  the  one  general  name.  This 
would  be  avoided  if  the  exact  import  of  those  single  names 
were  specially  determined  by  the  legislator. 

**  '  What  is  part  of  a  house '  has  of  Railway  Company,  L.  R.  1  Ch.  275,  and 

late  years  formed  a  fruitful  subject  of  Jiarson  v.  London,  Chatham,  and  Dover 

legislation,  owing  to  the  92nd  section  of  Railway  Company,  L.  R.  6,  Eq.  101. — 

the  L.  C.  C.  Act,  .1 846.    The  most  recent  R.  C. 
cases  on  the  subject  are  Steele  v.  Midland 


8  io  Law :  Purposes  and  Subjects. 


Lect. 
XLVI 


Notes. 

Quantitas  qua  pondere  out  mensurd  constat :  a  determinate  quan- 
tity (determined,  that  is,  by  weight  or  measure)  of  an  inorganic 
substance. 

Quantitas  qua  non  constat ; — a  determined  quantity  (determined, 
that  is,  by  the  number  of  individuals)  of  organic  individuals. 
Any  such  quantity  is  individuum  vagum.  An  assigned  quantity  of 
the  sort  is  species. 

A  quantity  of  the  first  sort  may  be  resolvable  into  organic  indi- 
viduals, but  organic  individuals  which,  for  the  purposes  of  com- 
merce, are  never  considered  in  that  character ;  as,  e.  g.  grains  of 
corn.  Numerus,  on  the  contrary,  is  made  up  of  individuals, 
which,  for  the  purposes  of  commerce,  are  considered  as  such  :  i.  e. 
are  counted ;  e.  g.  Sheep. — Marginal  Note  in  Hugo,  Enc.  p.  324. 


1  Thing '  and  '  Produce '  are  clearly  relative  terms.  That  which 
is  produce  with  reference  to  some  given  subject  (as,  for  instance, 
growing  fruit  with  reference  to  the  tree  upon  which  it  grows)  be- 
comes a  substantial  or  independent  thing  so  soon  as  that  relation 
ceases  (e.  g.  by  severance).  Earth  made  into  bricks,  or  fruit  taken 
from  a  tree,  cease  to  be  produce  or  integrant  parts  of  land,  and  pass 
into  the  class  chattels.  And  again  (as  the  bricks,  for  instance)  may, 
by  composition,  become  integrant  parts  of  another  subject. — Mar- 
ginal Note  in  Blackstone,  vol.  iii.  ch.  14. 


Inquirenda :  How  to  define  the  subject  of  a  Bight,  or,  more 
briefly,  a  Thing  P — What  is  comprised  in  the  Subject  itself  ?  What 
is  to  be  understood  by  its  appurtenances  ?  What  is  to  be  under- 
stood by  its  produce  or  profits  ?  What  is  to  be  understood  by  the 
uses  or  services  to  be  derived  from  it  ?  By  produce  or  profits,  are 
we  to  understand  periodical  accretions — substances  which,  though 
removed  from  the  subject,  are  reproduced  in  genere  ?  If  so,  how 
can  minerals  be  profits  or  produce  ?  and  why  are  trees  part  of 
the  inheritance  ?  In  the  case  of  land,  etc.  every  such  object,  per- 
haps, is  comprised  in  the  subject,  as  it  has  an  indefinite  duration  and 
cannot  be  removed  from  it  without  severance. — Marginal  Note  in 
Blackstone,  vol.  ii.  ch.  1. 

A  university,  or  collection  of  Things,  what  P  Must  be  distinguished 
from  a  university  of  Bights  or  Obligations.  A  university  of  Things 
is  not  the  subject  of  universum  jus.  It  is  a  collection  of  physical 
things  (whether  the  individual  things  be  simple  or  composite)  ;  is 
itself  a  legal  individuum ;  and  is,  therefore,  not  the  seat  of  an 
universitas  juris.  
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1  Magna  autem  differentia  est  mancipi  rernm  et  nee  mancipi. 
Nam  res  nee  mancipi  nuda  traditione  abalienari  possunt,  si  modo 
corporales  sunt  et  ob  id  reeipinnt  traditionem. 

*  Mancipi  vero  res  sunt  qu»  per  mancipationem  ad  alinm  trans- 
ferentur/  etc. — Qaius,  lib.  iL  §  19. 

The  difference  assigned  by  Gains  is  a  difference  of  properties  or 
accidents  :  that  is,  a  difference  between  the  modes  in  which  things 
of  these  sorts  were  respectively  aliened  or  conveyed.  That  differ- 
ence between  the  two  classes  which  was  the  cause  or  source,  is  not 
even  adverted  to. — Marginal  Note  and  Table  m  Qaius. 

Res. 
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Mancipi. 


Quffidam 
corporales. 


Servitutes 

pradiorum 

niflticorum. 


Nee  mancipi. 


Quaedi 
corporales. 


lam 


exceptis  servi- 
tutibufl  p.  r. 


LECTUEE  XLVII. 

OK    THE     FIB8T    GEEAT    DIVISION    OF    JUBA    IN    BEM,    OB    THE 
DISTINCTION   BETWEEN  DOMINIUM  AND   8ERVITUS. 

Haying  indicated  the  leading  divisions  which  I  give  to 
the  Law  of  Things,  (or  to  the  Law  minus  the  Law  of  Persons,) 
I  now  proceed  to  the  first  department  of  the  latter :  namely, 
1  Primary  rights,  with  primary  relative  duties.' 

Of  the  duties  which  I  style  absolute,  (or  of  the  duties  which 
have  no  corresponding  rights,)  many  are  primary  or  principal, 
or  are  not  effects  or  consequences  of  delicts  or  injuries.  Con- 
sequently, they  ought,  in  logical  strictness,  to  be  placed  in 
the  first  department  of  the  Law  of  Things.  But  for  reasons 
which  I  hint  at  in  my  Outline,**  and  which  I  shall  produce 
in  a  subsequent  Lecture,  I  think  it  commodious  to  place  ab- 
solute duties  in  that  department  of  the  Law  of  Things  which 
is  concerned  with  the  rights  and  duties  that  I  style  sanction- 
ing or  secondary:  namely,  in  that  sub-department  of  that 
second  department,  which  I  give  to  the  consideration  of 
crimes  and  their  various  consequences. 

u  See  p.  68,  voL  i.  ante. 
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XL  VI I 
*  ■     »     •  + 
Distribu- 
tion of 
primary 
rights 
under  four 
sub-depart- 
ments. 


This  divi- 
sion, why 
preferable 
to  that  of 
the  Roman 
lawyeri. 


In  treating  of  primary  rights,  with  their  corresponding 
primary  duties,  I  shall  distribute  them  under  four  sub- 
departments  :  the  ground  or  rationale  of  which  distribution 
may  be  found  in  the  following  considerations : 

It  will  be  found  on  examination  (as  I  stated  in  my  earlier 
Lectures),  that  every  right,  simple  or  complex,  is  jus  in  rem9 
(or  a  right  against  persons  generally,)  jus  in  personam,  (or  a 
right  against  a  person  or  persons  specifically  or  individually 
determined,)  or  a  combination  or  compound,  more  or  less 
complex,  otjus  in  rem  and  jus  in  personam. 

Accordingly,  I  divide  primary  rights  (including  their  cor- 
responding primary  duties),  into  the  four  following  sub- 
departments.  1.  Bights  in  rem  as  existing  simply,  or  as  not 
combined  with  rights  in  personam.  2.  Bights  in  personam 
as  existing  simply,  or  as  not  combined  with  rights  in  rem. 
8.  Such  combinations  of  jus  in  rem  and  in  personam  as  are 
less  complex.  4.  Such  more  complex  aggregates  of  jura  in 
rem  and  in  personam  as  are  styled  by  modern  Civilians  uni- 
versitates  juris,  or  universities  of  rights  and  duties. 

This  order  is  somewhat  different  from  that  of  the  institu- 
tional treatises  of  the  Roman  Lawyers,  and  from  that  of  those 
modern  Civilians  who  have  followed  the  method  of  those 
treatises.  By  them,  the  matter  of  the  law  of  things  is 
divided  into  domiwia  (in  the  largest  sense  of  that  term)  or 
jura  in  rem,  and  obligationes  or  jura  in  personam.  And 
dominia  in  the  largest  sense  of  the  term  are  again  divided 
into  dominium  rei  singula,  jura  in  re  aliend,  and  universi- 
tates  juris.  The  first  of  these  three  comprehends  rights  of 
property,  strictly  so  called ;  the  other  two  include  all  other 
jwra  in  rem.  Obligationes  are  divided  into  obligationes  ex 
contractu,  quasi  ex  contractu,  and  ex  delicto. 

This  division  appears  to  me  very  incorrect.  A  man's  in- 
heritance or  patrimony,  for  instance  (which  is  a  universitas 
juris),  includes  both  jura  in  rem  and  jura  in  personam, 
because  rights  of  both  sorts  devolve  on  universal  successors. 
It  is  much  more  correct,  therefore,  as  well  as  more  convenient, 
to  distinguish  primary  rights  into  jura  in  rem,  jura  in  per- 
sonam, and  aggregates  more  or  less  complex  of  rights  of  both 
kinds.  And  according  to  the  arrangement  of  the  Roman 
Lawyers,  many  rights  which  are  truly  combinations  of  rights 
in  rem  and  rights  in  personam,  are  scattered  through  the 
corpus  juris  under  those  various  heads. 

For  example,  the  right  conferred  by  a  mortgage,  is  a  com- 
bination of  rights  in  rem  and  rights  in  personam.  So  is  the 
right  conferred  by  a  sale,  completed  by  delivery,  at  least 
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under  some  circumstances.  If  accompanied  by  a  warranty,  Lbct. 
express  or  tacit,  of  the  soundness  of  the  title,  it  does  not  -_ 
confer  jus  in  rem  simply,  or  jus  in  personam  simply.  The 
sale  completed  by  delivery,  passes  a  right  in  the  thing  sold, 
which  avails  against  the  world  in  general,  but,  by  the 
warranty,  there  also  accrues  to  the  buyer,  a  right  availing 
against  the  seller  determinately  or  exclusively. 

Even  by  my  own  method  the  distinction  between  the 
classes  of  rights  is  not  complete,  and  they  cannot  by  any 
method  be  kept  quite  separate.  Under  the  head  of  unioersitates 
juris,  we  cannot  avoid  referring  forward  to  obligations  arising 
from  injuries :  for  many  rights  arising  from  injuries  often 
devolve  from  Testators,  Intestates  or  Insolvents,  to  those 
who  take  per  universitatem. 

And  here  I  will  advert  to  a  difficulty  which  arises  out  of  An  objec- 
an  observation  of  mine  in  a  former  Lecture.     I  said  that  all  ?on  *°  a 

•    1         .  former 

duties  are  such  as  answer  either  to  rights  in  rem  or  to  rights  position 
in  personam :  and  I  added  that  the  duties  answering  to  rights  examm 
in  rem  are  always  negative,  or  are  duties  to  forbear.     To  this 
it  has  been  objected  by  one  of  my  hearers,  that  there  are 
positive  duties  lying  on  persons  generally:  e.g.  A  duty,  in-  Positive 
cumbent  on  the  community  generally,  to  pay  a  tax  imposed  duMdo 
by  the  sovereign  government :  Or  a  duty  incumbent  generally  or  perform) 
on  persons  of  a  certain  age  to  render  military  service.     But  upon  per- 
in  all  these  cases,  the  duty,  assuming  that  it  lies  on  persons  J3jJ.*£y" 
generally,  is  absolute.    There  is  no    determinate  person,  indetermi- 
physical  or  complex,  towards  whom  the  duty  is  to  be  ob-        7' 
served:  or  the  only  person,  physical  or  complex,  towards 
whom  the  duty  is  to  be  observed,  is  the  sovereign  govern- 
ment of  the  given  community.     And,  for  reasons  which  I 
have  produced  in  my  published  Lectures,  we  cannot  say 
with  propriety  of  a  sovereign  government,  that  it  has  legal 
rights  against  its  own  subjects.     The  division  which  I  was 
alluding  to  when  I  made  the  observation  in  question,  was  a 
division  of  relative  duties  merely,  that  is  of  duties  answering 
to  rights  residing  in  determinate  persons ;  and  every  relative 
duty  does  answer  either  to  a  jus  in  rem  or  to  a  jus  in  per- 
sonam. 

And  here  I  may  remark,  that  relative  duties  are  the  only 
duties  which  are  noticed  in  the  Institutional  writings  of  the 
Roman  lawyers :  the  reason  of  which  is,  that  they  are  a  trea- 
tise on  private  law :  i.e.  excluding  political  status,  and  crimi- 
nal law,  under  the  name  of  public  law. 

vol.  n.  u 
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Lbct.  Now  absolute  duties  would  naturally  (according  to  this 
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, — <  arrangement)  come  within  the  province  of  public  law.     The 
duties  imposed  by  the  Government,  and  to  be  performed  to- 
wards the  Government,  would  fall  under  the  law  of  political 
status :  the  purely  absolute  duties  to  be  performed  towards  no 
determinate  persons  whatever,  would  fall  under  criminal  law, 
to  which  they  would  either  be  prefixed  by  way  of  preface, 
which  would  in  my  opinion  be  the  preferable  order,  or  would 
be  described  implicitly,  in  the  description  of  crimes  and  of 
their  corresponding  punishments. 
Rights  in         In  treating  of  rights  in  rem  as  existing  simply  (or  as  not 
Cun"jw     combined  with  rights  in  personam),  I  will  first  touch  upon 
#p,  with       them  briefly,  with  reference  to  differences  between  their  sub- 

reference  to 

differences  jects,  or  between  the  aspects  of  the  forbearances  which  may 
tt£Tb-     be  styled  their  objects. 

jects.  in  relation  to  rights  of  the  class  as  considered  from  this 

aspect,  I  have  said  in  my  Outline : M 

'  The  expression  in  rem,  when  annexed  to  the  term  right, 
does  not  denote  that  the  right  in  question,  is  a  right  over  a 
thing.  Instead  of  indicating  the  nature  of  the  subject,  it 
points  at  the  compass  of  the  correlating  duty.  It  denotes 
that  the  relative  duty  lies  upon  persons  generally,  and  is  not 
exclusively  incumbent  upon  a  person  or  persons  determinate. 
In  other  words,  it  denotes  that  the  right  in  question  avails 
agewnst  the  world  at  large. 

*  Accordingly,  some  rights  in  rem  are  rights  over  things : 
others  are  rights  over  persons :  whilst  others  have  no  subjects 
(persons  or  things)  over  or  to  which  we  can  say  they  exist, 
or  in  which  we  can  say  they  inhere. — For  example:  Pro- 
perty in  a  horse,  property  in  a  quantity  of  corn,  or  property 
in,  or  a  right  of  way  through  a  field,  is  a  right  in  rem  over 
or  to  a  thing,  a  right  m  rem  inhering  in  a  thing,  or  a  right  in 
rem  whereof  the  subject  is  a  thing. — The  right  of  the  master, 
against  third  parties,  to  his  slave,  servant,  or  apprentice, 
is  a  right  in  rem  over  or  to  a  person.  It  is  a  right  residing  in 
one  person,  and  inhering  in  another  person  as  its  subject. 
— The  right  styled  a  monopoly,  is  a  right  w  rem  which  has 
no  subject.  There  is  no  specific  subject  (person  or  thing) 
over  or  to  which  the  right  exists,  or  in  which  the  right 
inheres.  The  officium  or.  common  duty  to  which  the  right 
corresponds,  is  a  duty  lying  on  the  world  at  large,  to  forbear 
from  selling  commodities  of  a  given  description  or  class: 

M  See  pp.  48,  49,  toL  i.  ante. 
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but  it  is  not  a  duty  lying  on  the  world  at  large,  to  forbear  Lect. 
from  acts  regarding  determinately  a  specifically  determined  < — , — * 
subject.  A  man's  right  or  interest  in  his  reputation  or  good 
name,  with  a  multitude  of  rights  which  I  am  compelled  to 
pass  in  silence,  would  also  be  found,  on  analysis,  to  avail 
against  the  world  at  large,  and  yet  to  be  wanting  in  persons 
and  things  which  it  were  possible  to  style  their  subjects. 

'  I  shall  therefore  distinguish  rights  in  rem  (their  answering 
relative  duties  being  implied)  with  reference  to  differences 
between  their  subjects,  or  between  the  aspects  of  the  forbear- 
ances which  may  be  styled  their  objects.  As  distinguished 
with  reference  to  those  differences,  they  will  fall  (as  I  have 
intimated  already)  into  three  classes. — 1.  Eights  in  rem  of 
which  the  subjects  are  things,  or  of  which  the  objects  are 
such  forbearances  as  determinately  regard  specifically  deter- 
mined things.  2.  Bights  m  rem  of  which  the  subjects  are 
persons,  or  of  which  the  objects  are  such  forbearances  as  de- 
terminately regard  specifically  determined  persons.  3.  Bights 
in  rem  without  specific  subjects,  or  of  which  the  objects  are 
such  forbearances  as  have  no  specific  regard  to  specific  things 
or  persons.' 

In  explaining,  in  my  earlier  Lectures,  the  nature  of  the 
distinction  between  jus  in  rem  and  in  personam,  I  cited  nu- 
merous examples  of  rights  in  the  former  class  which  have  no 
specific  subjects  (persons  or  things).  And  it,  therefore,  will 
not  be  necessary  to  adduce  examples  here. 

With  regard  to  jura  in  rem,  which  are  rights  over  persons, 
I  would  observe  that  all  (or  nearly  all  of  them)  are  matter  for 
the  Law  of  Persons  and  the  Law  of  Status.  Such,  for  ex- 
ample, is  the  case  with  the  right  of  the  master  to  the  slave ; 
the  right  of  the  master  in  the  servant ;  the  right  or  interest 
of  the  parent  or  husband  in  the  child  or  wife ;  and  the  right 
or  interest  of  the  child  or  wife  in  the  parent  or  husband.  In 
these,  and  various  other  cases,  the  right  is  jus  in  rem  (or  a 
right  availing  against  the  world  at  large)  of  which  the  sub- 
ject is  a  person.  But  in  each  of  these  cases,  the  right  is  a 
constituent  element  of  a  status  or  condition,  and  therefore  is 
appropriate  matter  for  that  appendix  or  supplement  which  is 
styled  the  Law  of  Persons. 

The  only  right  in  or  over  a  person  which  seems  appropriate 
matter  for  the  Law  of  Things,  is  what  may  be  called  a  man's 
right  in  his  own  person  or  body :  that  is  to  say,  a  man's 
right  to  enjoy  and  dispose  of  (free  from  hindrance  by  others) 

TJ  2 
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Leo*,      his  bodily  organs  and  powers,  in  so  far  as  such  enjoyment  and 

« , — *  disposition  consist  with  the  rights  of  others,  or  (generally)  with 

any  of  the  duties  incumbent  on  himself. 

This  right  (which,  as  I  shall  shew  hereafter,  may  be  likened 
to  property  or  dominion  in  a  thing,  strictly  so  called)  is  pro- 
perly matter  for  the  Law  of  Things,  or  for  the  Law  exclusive 
of  the  law  of  status.  Instead  of  being  parcel  of  a  status  or 
condition,  it  resides  in  every  person  (who  has  any  rights  at 
all)  by  the  mere  fact  of  his  living  under  the  State,  or  within 
the  protection  which  it  yields  to  those  who  are  living  under 
its  jurisdiction. 

And  here  I  will  make  an  observation  upon  Blackstone's 
division  of  those  rights  which  are  commonly  called  natural 
or  inborn,  and  by  him  absolute  rights.  He  divides  them  into 
the  right  of  personal  security  (including  the  right  to  the  en- 
joyment of  life,  limbs,  bodily  health,  and  reputation),  the 
right  of  personal  liberty  (that  is,  a  man's  right  to  move  his 
body  from  place  to  place  at  his  pleasure,  as  far  as  he  can  do  so 
consistently  with  his  legal  obligations) ;  and,  lastly,  the  right 
of  private  property ,  which  is  in  truth  no  right,  but  a  collec- 
tive name  for  all  the  rights  with  which  his  Commentaries  are 
conversant.17  He  should  (I  think)  have  included  right  of  per- 
sonal liberty,  in  the  sense  in  which  he  understands  it,  under 
the  head  of  right  of  personal  security,  or  right  in  a  man's 
own  person.  Tor  it  is  merely  the  power  of  disposing  of  one's 
person  consistently  with  the  rights  of  others,  and  with  duties 
lying  on  one's  self.  And,  on  the  other  hand,  the  right  to 
reputation,  which  seems  to  have  no  immediate  connection 
with  a  man's  own  person  or  body,  ought  not  to  have  been 
included  in  the  right  of  personal  security,  but  ought  to  have 
been  co-ordinated  with  it. 

Inborn  or  natural  rights  (or  rights  residing  in  all  without 
a  special  title),  would  therefore  fall  into  two  kinds :  namely, 
right  to  personal  security,  or  right  in  one's  own  body,  and  the 
right  to  one's  reputation  or  good  name. 
Right  to  Perhaps,  however,  by  the  right  to  liberty  he  does  not 

}§£$  mean  the  mere  right  to  the  enjoyment  and  disposition  of 
one's  person  or  body,  but  every  right  to  do  or  forbear  which 
is  not  comprehended  by  other  specified  rights. 

Political  or  civil  liberty  is  properly  the  mere  liberty  from 
legal  obligation  left  by  a  Government  to  its  own  subjects, 
which  liberty  the  Government  may  or  may  not  couple  with  a 

"  See  Table  VIII.  post. 
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legal  right  to  it.  When  it  does  so  couple  it,  the  liberty  may  Lect. 
or  may  not  be  part  of  some  specified  right :  if  it  be,  it  falls  -  XLVn  . 
within  the  description  of  that  right.  If  not,  then  the  right 
to  liberty  is  any  right  to  do  or  forbear,  which  is  not  com- 
prehended by  any  other  specified  right  whatever.  For  ex- 
ample, the  right  to  publish  one's  opinions  freely  is  not 
specified  anywhere  as  a  particular  right,  and  therefore  falls 
under  the  vague  term  right  to  liberty.  There  are  a  multi- 
tude of  rights  in  that  predicament;  they  must  necessarily 
be  left  under  the  vague  general  description  of  rights  to 
liberty.  The  only  way  to  determine  what  the  right  is,  is  by 
determining  what  act  would  be  a  violation  of  it.  If  you 
know  what  act  would  be  an  infringement  of  your  right  of 
liberty,  you  know  to  that  extent  what  the  Government  has 
given  you  liberty  to  do.  As  against  the  Government  itself 
you  can  have  no  legal  right ;  as  has  already  been  sufficiently 
shewn. 

In  treating  of  rights  in  rem  as  existing  simply  (or  as  not  Sights  m 
combined  with  rights  in  personam),  the  only  rights  which  I  Si^the 
shall  consider  directly  are,  rights  over  things,  in  the  strict  0Ijty  rights 
acceptation  of  the  term :  that  is  to  say,  such  permanent  ex-  shall  treat 
ternal  objects  as  are  not  persons.     Bights  in  rem  in  or  over  dlrect1^- 
persons,  and  rights  in  rem  which  have  no  subjects,  I  shall 
touch  incidentally  (in  so  far  as  I  may  find  it  necessary  to 
advert  to  them),  as  I  treat  of  rights  of  the  class  in  or  over 
things. 

Of  the  various  distinctions  between  rights  m  rem  over  Distinction 
things,  the  first  to  which  I  address  myself,  is  the  distinction  property  or 
which  I  must  mark,  for  the  present,  by  the  ambiguous  and  ^Jf^11; 
inadequate  names  of  dominium  and  s&rvitnis,  or  property  and  rant  or 
easement. 

I  have  stated  in  my  Outline,  the  nature  of  the  distinction 
to  which  I  am  now  adverting.28  In  my  next  Lecture  I  shall 
attempt  to  explain  it,  as  accurately  as  my  time  will  allow. 
And  attempting  to  explain  that  distinction,  I  shall  proceed 
in  the  manner  marked  out  in  my  Outline.89 

Before  I  close  the  present  Lecture,  I  will  make  a  few  re-  Various 
marks  upon  the  various  meanings  of  the  very  ambiguous  "ffJJJJJ?8 
word  '  Property '  or  *  Dominion.'  P^inT  » 

1.  Taken  with  its  strict  sense,  it  denotes  a  right — inde-  etc         ' 
finite  in  point  of  user — unrestricted  in  point  of  disposition 

*»  See  Outline,  p.  49,  vol.  i.  ant$.  "  See  Outline,  p.  61,  toL  i.  onto. 
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Lbct-j     — and  unlimited  in  point  of  duration — over  a  determinate 

* , — '  thing.     In  this  sense,  it  does  not  include  servitus,  nor  any 

right  of  limited  duration.  Sometimes  it  is  taken  in  a  loose 
and  vulgar  acceptation,  to  denote  not  the  right  of  property 
or  dominion,  but  the  subject  of  such  a  right ;  as  when  a  horse 
or  piece  of  land  is  called  my  property. 

2.  Sometimes  it  is  applied  to  a  right  indefinite  in  point 
of  user,  but  limited  in  duration:  for  instance,  in  common 
parlance,  a  life  interest  in  an  immovable  is  a  property. 

8.  Sometimes  the  term  '  right  of  property '  or  *  dominion' 
is  opposed  to  a  right  of  possession  (which  will  be  analysed 
hereafter) ;  that  is,  to  a  right  over  and  in  a  determinate 
thing,  which  arises  from  the  fact  of  an  adverse  possession. 
As  opposed  to  this,  the  term  *  right  of  property '  almost  com- 
prises servitus;  for  it  means,  not  a  right  distinguished  by 
indefiniteness  of  user,  but  a  right  (either  property  or  servi- 
tude) which  is  not  a  right  of  possession :  a  complete  right 
as  against  the  world,  as  distinguished  from  a  right  against 
all  the  world  except  a  determinate  person  or  party  who  has 
properly  the  right  in  the  subject ;  as  when  we  say,  that  the 
right  of  possession  ripens  by  prescription  into  dominium  or 
property :  and  we  say  so  even  when  the  right  acquired  is  a 
servitus. 

4.  In  the  language  of  the  classical  Roman  jurists,  the 
term  proprietor,  or  in  re  potestas  or  dominium,  has  two  prin- 
cipal meanings.  It  is  either  a  right  indefinite  in  point  of 
user,  over  a  determinate  thing :  or,  generally,  jus  in  rem. 
In  the  first  sense,  it  is  opposed  to  servitus ;  and  these  form 
the  two  divisions  of  rights  availing  generally  against  the 
world.  In  the  second  or  larger  and  vaguer  sense,  it  includes 
all  to  which  in  the  first  sense  it  is  opposed ;  all  rights  not 
coming  within  the  description  of  obligatio. 

5.  I  think  in  English  law,  unless  used  vaguely  and 
popularly,  the  term  property  is  not  applied  to  rights  in 
immovables.  We  talk  of  property  in  a  movable  thing.  By 
absolute  property  in  a  movable  thing  we  mean  what  the 
Roman  lawyers  called  dominium  or  proprietas,  they  having 
no  distinction  between  real  and  personal  property.  But,  in 
strict  law  language,  the  term  is  not  applied  to  a  right  or 
interest  in  immovables.  An  estate  in  fee  simple,  an  estate 
in  tail,  an  estate  for  life  and  so  on,  but  never  a  property, 
speaking  strictly.  An  estate  in  fee  simple  corresponds  as 
nearly  as  may  be  to  absolute  property  in  a  personal  chattel. 

6.  Another  strange  caprice  of  language  is  the  following. 
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The  term  property  is  applied  to  some  rights  in  rem  over  or      i<tcr. 


in  persons  but  not  to  others.  For  example,  the  right  of  the 
master  in  the  slave  is  called  dominium  in  the  Roman  law  and 
property  in  the  English.  The  former  word  seems  to  have 
originally  been  applied  exclusively  to  that  right ;  to  have 
been  co-extensive  with  dominus,  and  to  have  extended  only 
by  analogy  to  things  strictly  so  called.  But  in  neither  the 
Roman  nor  the  English  law  is  the  analogous  right  of  the 
father  in  his  son  included  under  the  same  name.  So  a 
man's  right  in  his  own  person ;  it  has  been  called  a  right 
of  personal  security,  but  never  a  property  in  his  own  person. 
This  is  analogous  to  the  capricious  application  of  the  term 
thing.  A  slave  in  the  Roman  law  was  styled  a  thing,  be- 
cause he  was  the  subject  of  a  right  residing  in  his  master 
and  availing  against  third  parties,  and  was  so  far  in  a  posi- 
tion analogous  to  that  of  a  thing  strictly  so  called.  But  the 
Roman  lawyers  did  not  call  a  son  (though  also  in  the  power 
of  his  father  and  almost  as  completely  subject  to  him  as  a 
slave)  a  thing :  nor  did  they  call  the  action  by  which  the 
father  might  have  recovered  the  son  a  vindication ;  which  is 
the  name  peculiarly  applicable  to  cases  in  which  a  right  of 
property  or  dominium  has  been  violated. 

7.  Another  meaning  of  the  word  property  is  the  aggregate 
of  a  man's  faculties,  rights,  or  means ;  called  in  the  Roman 
law  a  man's  patrimony :  at  least  that  name  is  given  to  such 
part  of  the  aggregate,  as  descends  to  his  general  represen- 
tatives on  his  decease,  or  is  applicable  to  the  discharge  of 
his  obligations  if  he  be  insolvent.  It  is  tantamount  to  the 
term  estate  and  effects,  or  perhaps  to  the  term  assets.  In  this 
sense  it  implies  rights  in  personam,  or  obligations  as  well  as 
rights  of  every  other  class.  It  is  evident  that  a  man's  rights 
as  against  determinate  persons  are  just  as  much  applicable 
to  the  discharge  of  his  debts,  and  devolve  just  as  much  to  his 
general  representatives  as  his  jura  in  rem. 

8.  A  still  more  remarkable  acceptation  is  the  following: 
In  the  largest  possible  meaning,  property  means  legal  rights 
or  faculties  of  any  kind ;  as  when  we  talk  of  the  institution 
of  property ;  or  of  security  to  property  as  arising  from  such 
and  such  a  form  of  Government  or  the  like.  It  is  commonly 
said  that  Government  exists  or  should  exist  to  institute  and 
protect  property.  I  have  demonstrated  in  a  note  to  my 
published  Lectures,  the  absurdity  of  this  doctrine.*0  But  the 
property  here  spoken  of  must  mean  legal  rights  in  the 

*  See  note,  p.  800,  roL  i  amte. 
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Lett,      largest  sense.     It  cannot  be  meant  that  Government  exists 
< — , — *  or  ought  to  exist  for  the  purpose  of  creating  and  protecting 
rights  of  dominion  in  the  narrower  sense,  else  it  would  be 
implied  that  it  ought  not  to  exist  for  the  purpose  of  pro- 
tecting rights  arising  from  contracts  and  gium-contracts. 

When  we  speak  of  a  man  of  property,  meaning  a  wealthy 
man,  we  seem  chiefly  to  contemplate  the  value  of  his  rights 
in  external  things,  or  of  the  debts  due  to  him ;  the  most 
conspicuous  portion  of  his  rights.     Blackstone  uses  the  term 
in  that  vague,  vulgar,  and  unscientific  sense,  in  the  part  of 
his  work  where  he  announces  the  arrangement  of  his  second 
book.  He  there  says  that  the  law  of  things  is  conversant  about 
rights  of  property  or  dominium  which  he  explains  to  mean 
the  rights  which  a  man  may  acquire  in  and  to  such  external 
things  as  are  connected  with  his  person.     He  here  manifestly 
means  by  property  and  dominium,  not  property  and  dominium 
in  their  strict,  nor  in  any  of  their  narrow  senses,  but  in  this 
large  sense.     For,  lower  down,  he  includes  in  the  law  of 
things,  or  the  law  of  property  or  dominium,  not  only  pro- 
perty in  possession,  absolute  and  qualified,  or  absolute  and 
qualified  property  divested  of  possession  by  wrong,  but  also 
whole  classes  of  rights  arising  directly  from  contracts  or 
quasi-contracts,  which  are  not  rights  over  things  at  all,  but 
rights  to  acts  and  forbearances  to  be  done  and  observed  bj 
determinate  persons.     Thus  if  you  contract  to  sell  me  a 
determinate  quantity  of  corn,  I  have  no  property  or  dominion 
in  the  thing,  but  a  right  to  force  you  to  deliver  corn  accord- 
ing to  the  terms  of  the  contract.     If  you  have  disposed  of 
the  subject  of  the  right  in  the  meanwhile  to  a  third  party, 
the  property  vests  in  the  buyer,  not  in  me.     If  the  property 
vests  in  me  before  delivery,  the  transaction  iB  not  a  con- 
tract,  but  compounded  of  a  conveyance  and  a  contract* 
Blackstone,  therefore,  must  here  use  the  word  in  a  totally 
different  sense  from  that  in  which  he  employs  it  afterwards. 
In  fact,  he  here  means  by  it  a  man's  legal  rights  generally, 
or  his  faculties  generally. 

The  same  may  be  said  of  what,  under  the  head  of  the 
rights  which  he  styles  absolute  rights,  he  terms  the  right  of 
private  property.  What  this  might  be,  I  could  not  for  a 
long  time  make  out :  but  by  comparing  it  with  a  corre- 
sponding passage  in  his  third  volume,  it  was  cleared  up.  I 
could  not  persuade  myself  that  it  meant  nothing.  I  now 
find  that  it  does.  It  is  merely  a  collective  name  for  all  those 
various  rights  which,  either  as  property  in  the  strict  sense, 
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or  as  rights  derived  from  contracts  or  quasi-contracts,  are      Lect. 

XLVII 

the  subject  of  his  whole  Commentaries,  and  does  not  stand  * — , 

for  a  particular  right  at  all. 

These  are  only  some  of  the  meanings  of  this  most  am- 
biguous word.  It  is  most  difficult  to  get  on  with  it  intelli- 
gibly and  without  endless  circumlocution.  For  the  present  I 
mean  by  property  or  dominion,  every  right  in  and  over  a  thing, 
which  is  indefinite  in  user,  as  distinguished  from  servitus. 
The  various  modes  of  dominiwm  or  property  as  thus  under- 
stood, I  shall  shew  as  I  proceed* 


LECTURE  XLVTEI. 

DOMINIUM   AND   SERVITUS. 

In  my  last  Lecture,  I  proceeded  to  the  first  of  the  two  capital      Lect. 
departments  under  which  I  arrange  or  distribute  the  matter  ,-   71   * 
of  the  Law  of  Things  (or  the  matter  of  the  bulk  or  mass  of  ^ecapituia- 
the  legal  system) :  namely,  primary  rights,  with  their  cor- 
responding primary  duties. 

Adverting  to  primary  rights  (or  to  rights  which  are  not 
consequences  of  delicts  or  injuries),  I  proceeded,  in  the  first 
instance,  to  rights  in  rem  (or  rights  availing  against  the 
world  at  large)  as  existing  per  se  or  simply :  that  is  to  say, 
as  not  combined  with  rights  vn,  personam,  or  rights  availing 
exclusively  against  specifically  determined  persons. 

Adverting  to  rights  in  rem,  as  existing  per  se  or  simply,  I 
first  considered  them  with  reference  to  differences  between 
their  respective  subjects :  or  (changing  the  expression)  with 
reference  to  differences  between  the  aspects  of  the  forbear- 
ances which  may  be  styled  their  objects.  I  touched  upon 
the  rights  of  the  class  of  which  the  subjects  are  things, 
or  of  which  the  objects  are  such  forbearances  as  determi- 
nate^ regard  specifically  determined  things.  I  noticed  the 
rights  of  the  class  of  which  the  subjects  are  persons,  or  of 
which  the  objects  are  such  forbearances  as  determinately 
regard  specifically  determined  persons.  And  I  adverted  to 
the  rights  of  the  class  which  have  no  specific  subjects,  or  of 
which  the  objects  are  such  forbearances  as  have  no  specific 
regard  to  specific  things  or  persons. 

Dismissing  the  rights  of  the  class  of  which  the  subjects 
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Lrct.  are  person*,  and  also  the  rights  of  the  class  which  have  no 
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< , — >  specific  subjects,  I  proceeded  to  such  distinctions  between 


rights  of  the  class  over  things  as  ape  founded  on  differences 
between  the  degrees  wherein  the  entitled  persons  may  use  or 
deal  with  the  subjects. 

I  adverted  generally  to  that  leading  distinction  of  the  class 
which  may  be  marked  with  the  opposed  expressions,  dominion, 
property ,  or  ownership,  and  servitude  or  easement.  And  to  ob- 
viate some  of  the  difficulties  which  arise  from  the  ambi- 
guities of  the  expression,  I  stated  some  eight  or  ten  of  the 
many  and  disparate  meanings,  which,  in  popular  language, 
and  even  in  the  writings  of  lawyers,  are  annexed  to  the  term 
property  and  the  term  dominion. 

Distinction       Pursuing  my  examination  of  the  distinction,  which,  for 

dominion     want  of  better  names,  I  marked  with  the  opposed  expressions 

°no?«ew5wi  *°  wk*°k  I  ha,ye  now  adverted,  I  would  remark  that  I  mean 

or  ease-       by  property  (as  opposed  to  servitus  or  easement)  any  right 

ment*         which  gives  to  the  entitled  party  an  indefinite  power   or 

liberty  of  using  or  disposing  of  the  subject:  or  (in  other 

words)  which  gives  to  the  entitled  party  such  a  power  or 

liberty  of  using  or  disposing  of  the  subject  as  is  not  capable 

of  exact  circumscription ;  as  is  merely  limited  generally  by 

the  rights  of  all  other  persons,  and  by  the  duties  (relative  or 

absolute)  incumbent  on  himself. 

And  by  servitus  or  easement  (as  opposed  to  property  or 
dominion)  I  mean  any  right  which  gives  to  the  entitled 
party  such  a  power  or  liberty  of  using  or  disposing  of  the 
subject  as  is  defined  or  circumscribed  exactly. 

An  estate  in  fee  simple  in  land,  absolute  property  in  a 
personal  chattel,  or  an  estate  or  interest  for  life  or  years  in 
land  or  a  personal  chattel,  are  all  of  them  cases  of  property 
or  dominion  (taking  the  expression  in  the  sense  which  I  am 
now  giving  it). 

A  right  of  way  through  land  belonging  to  another,  a  right 
of  common  (or  of  feeding  one's  cattle  on  land  belonging  to 
another),  or  a  right  to  tithe  (or  to  a  definite  share  in  the 
produce  of  laud  belonging  to  another),  are  all  of  them  cases 
of  servitus  or  easement  (as  I  now  understand  the  expres- 
sion). 

Whoever  has  a  right  of  property  may  apply  the  subject  of 
his  right  to  any  purpose  or  use  which  does  not  amount  to  a 
violation  of  any  right  in  another,  or  to  a  breach  of  any  duty 
lying  on  himself.    And  it  is  only  in  that  negative  manner 
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that  the  extent  of  the  power  of  user  imported  by  the  right      ^rct. 
can  possibly  be  determined.  * — , — ' 

But  in  the  case  of  a  right  of  servitude,  the  purposes  or  uses 
to  which  the  person  invested  with  the  right  may  apply  the 
subject,  are  not  only  limited  generally  by  the  duties  incum- 
bent upon  him,  but  are  determined  or  may  be  determined  by 
a  positive  and  comprehensive  description. 

In  a  word,  servifois  or  easement  gives  to  the  entitled  party, 
a  power  or  liberty  of  applying  the  subject  to  exactly  deter- 
mined purposes.  Property  or  dominion  gives  to  the  entitled 
party,  the  power  or  liberty  of  applying  it  to  all  purposes, 
save  such  purposes  as  are  not  consistent  with  his  relative  or 
absolute  duties. 

I  would  briefly  remark  (before  I  proceed)  that  in  treating 
of  the  distinction  now  in  question,  I  suppose  that  the  right  of 
the  party  is  present  or  vested,  and  is  also  accompanied  with 
a  right  to  the  present  enjoyment  of  the  right,  or  to  the  present 
exercise  of  it.  To  the  nature  of  contingent  rights,  and  of  such 
vested  rights  as  are  not  coupled  with  a  right  to  present 
enjoyment  or  exercise,  I  shall  advert  hereafter. 

Property  or  dominion  (used  with  the  meaning  which  I  am  Property  fe 
now  annexing  to  the  term)  is  applicable  to  any  right  which  ©"'vanou/ 
gives  to  the  entitled  party  an  indefinite  power  or  liberty  of  mode9- 
using  or  dealing  with  the  subject.     But  property  (as  thus 
understood)  is  susceptible  of  various  modes :  that  is  to  say,  the 
limitations  or  restrictions  to  that  power  or  liberty,  which 
spring  from  the  rights  of  others  and  from  the  duties  incum- 
bent on  himself,  may  vary  to  infinity. 

For  example :  A  right  of  unlimited  duration  (as  an  estate 
in  fee-simple  in  land,  or  absolute  property  in  a  personal 
chattel)  and  a  right  of  limited  duration  (as  an  estate  for 
life  or  years  in  land  or  a  personal  chattel)  are  equally  pro- 
perty (in  the  present  sense  of  the  expression) :  for,  in  either 
case,  the  power  or  liberty  of  user  which  resides  in  the  en- 
titled party,  is  not  susceptible  of  positive  and  exact  circum- 
scription. 

But  the  limitations  or  restrictions  to  that  indefinite  right 
of  user,  are,  in  the  different  cases,  widely  different. 

In  the  case  of  the  estate  in  fee,  or  the  absolute  property 
in  the  personal  chattel,  the  owner  may  waste  or  destroy  the 
subject,  in  eo  far  as  such  waste  or  destruction  may  not  be 
injurious  to  other  persons  considered  generally. 
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l*ct.  In  the  case  of  the  estate  for  life,  or  of  the  estate  for  years, 

< , — *  this  power  or  liberty  is  restrained,  not  only  by  the  rights  of 


others  considered  generally,  bnt  by  the  rights  in  the  same 
subject  of  those  in  remainder  or  reversion :  that  is  to  say, 
who  have  rights  in  the  same  subject,  subsequent  to  the  rights 
of  the  owner  for  life  or  the  owner  for  years.  For  if  the 
owner  for  life,  or  the  owner  for  years,  (I  know  how  uncouth 
this  phrase  sounds  to  an  English  lawyer,  but  I  have  given 
my  reason  for  selecting  it),  had  the  same  power  of  user  which 
resides  in  the  absolute  owner,  it  is  clear  that  the  rights  of  those 
who  are  in  remainder  or  reversion  would  be  merely  illusory. 
In  respect  of  their  rights,  he,  at  least,  must  be  subject  to  the 
duty  of  not  destroying  the  subject,  or  of  so  dealing  with  it  as 
would  render  it  absolutely  worthless.31 

But  the  restrictions  to  the  right  of  the  limited  owner, 
which  arise  from  the  rights  of  the  remainderman  or  rever- 
sioner, may  also  be  fixed  differently  by  the  absolute  dispo- 
sitions of  the  law,  or  by  private  dispositions  which  the  law- 
allows  and  protects.  We  may  suppose,  for  example,  that  the 
owner  for  life  of  land  may  be  empowered  to  divest  it  com- 
pletely of  timber  and  buildings,  and  to  leave  nothing  to  his 
followers  but  the  bare  soil :  Or  that  his  power  of  taking 
timber,  and  demolishing  buildings,  may  be  more  or  less  re- 
stricted. 

In  our  own  law,  in  the  Roman  and  French  law,  and  (no 
doubt)  in  every  other  system,  the  power  over  a  thing  residing 
in  a  person  having  in  it  an  interest  limited  in  point  of  time  is 
not  only  restricted  in  duration,  but  in  regard  of  the  interests 
of  the  following  takers,  is  restricted  in  a  great  variety  of 
ways.  For  instance,  the  right  of  a  tenant  by  the  courtesy, 
and  that  of  a  tenant  in  dower  in  the  English  law,  are  dif- 
ferent. An  estate  for  life,  again,  may  be  given  subject  to 
waste  generally,  or  free  from  the  restrictions  which  the  Courts 
of  Equity  have  annexed  even  to  grants  without  impeachment 
of  waste :  for  instance,  the  restriction  of  not  cutting  down 
ornamental  trees  and  the  like,  for  I  take  this  provision  of 
equity  to  be  only  dispositive,  that  is,  intended  to  take  effect 
only  if  the  parties  should  not  otherwise  provide. 

Property  But  though  the  possible  modes  of  property  are  infinite, 
Sh^Sv  so  an<*  though  the  indefinite  power  of  user  is  always  restricted 
called :  viz.  more  or  less,  there  is  in  every  system  of  law,  some  one  mode 
accom-        of  property  in  which  the  restrictions  to  the  power  of  user 

n  Blackstoae,  vol.  ii.  pp.  122,  280,  381,  897  ;  toI.  iii.  pp.  223,  etc. 
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are  fewer  than  in  others :  Or  (changing  the  expression)  there      Lect. 

is  some  one  mode  or  property  in  which  the  power  or  liberty  < , — ^ 

of  indefinite  user  is  more  extensive  than  in  others.    And  to  JJiiwgSrt1 

this  mode  of  property,  the  term  dominion,  property,  or  owner-  power  of 

ship  is  pre-eminently  and  emphatically  applied.  therefore 

Such,  for  example,  in  the  Roman  law,  is  dominion  (in  the  ^^  a  , 

7  r  .  7  y  power  of 

strict  sense) :  such,  in  the  French  law,  is  propriStS  (in  the  alienating 
same  sense) :  such,  in  our  own  law,  is  absolute  property  in  a  ting«ntn" 
movable.     Such,  too,  in  our  own  law,  is  an  estate  in  fee-  Buccessora. 
simple  in  land :  but  which  (although  it  is  closely  analogous 
to  absolute  property  in  a  movable)  is  not  commonly  called 
property  or  ownership. 

The  right  of  property  pre-eminently  so  called  (or  the 
mode  of  the  right  of  property  which  is  coupled  with  the 
largest  power  of  user)  is  (for  the  reasons  to  which  I  have 
just  adverted)  a  right  of  unlimited  duration :  that  is  to  say, 
there  is  no  person  having  any  interest  in  the  subject  sub- 
sequent to  his  own,  from  whom  the  owner  may  not  divert 
it  by  a  total  or  partial  alienation.    Let  the  contingent  suc- 
cessors be  who  they  may  (whether  they  succeed  by  private 
and  particular  dispositions,  or  by  general  dispositions  of  the 
law  taking  effect  in  default  of  particular  dispositions),  they 
have  no  such  right  in  the  subject  as  the  owner  may  not  de- 
feat, and  as  sets  a  restriction  or  limitation  to  his  power  of 
using  the  subject. 

This  I  apprehend  (speaking  generally)  is  the  notion  of 
property  JLtt  in  dLtio  *  Ll  therefore  *e  most  ex- 
tensive  of  any  in  respect  of  the  power  of  user.  In  strict- 
ness, it  is  not  a  right  of  unlimited  duration :  for  no  right 
can  endure  longer  than  the  life  of  the  party  entitled.  But 
it  implies"  a  power  of  aliening  the  right  itself,  from  the 
successors  who  would  take  it  (by  particular  disposition,  or 
by  the  general  disposition  of  the  law)  in  case  the  owner 
died  without  alienation.  To  this  I  shall  advert  particularly, 
when  I  come  to  consider  rights  in  regard  to  their  respective 
durations. 

Even  the  right  of  properly  pre-eminently  so-called  (or  the  Property 
right  of  property  whose  duration  is  unlimited)  is  not  unlimi-  SenUyso 
ted  in  respect  of  the  power  of  user  which  resides  in  the  pro-  «u*i»to 
prietor.    The  right  of  user  (with  the  implied  or  correspond-  limited  in 
ing  right  of  excluding  others  from  user)  is  restricted  to  such  Syjoww 

of  user. 
n  I  incline  to  think  that  the  power  of    tion,  not  by  any  necessary  sequence,  but 

alienation  from  those  who  would  other-    only  through  certain  caprices  of  the 

wise  succeed  to  the  enjoyment,  is  con-    English  law.    See  Lecture  LI.  post,  and 

* acted  with  the  idea  of  unlimited  dura-    notes  there. — R.  C. 
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Lsct.      a  user,  as  shall  be  consistent  with  the  rights  of  others  gene* 
v — , — >   rally,  and  with  the  duties  incumbent  on  the  owner* 

For  example:  I  may  exclude  others  generally  from  my 
own  land  or  house :  but  I  cannot  exclude  officers  of  justice, 
who,  authorised  by  a  warrant  or  other  due  authority,  come 
to  my  house  to  search  for  stolen  goods.  If  I  am  the  ab- 
solute owner  of  my  house,  I  may  destroy  it  if  I  will.  But  I 
must  not  destroy  it  in  such  a  manner  as  would  amount  to  an 
injury  to  any  of  my  neighbours.  If,  for  example,  I  lire  in  a 
town,  I  may  not  destroy  it  by  fire,  or  blow  it  up  by  gunpowder. 

I  have  a  right  in  my  own  person  which  is  analogous  to  the 
right  of  property  in  a  determinate  thing.  And,  as  a  conse- 
quence of  that  right,  I  may  (generally  speaking)  more  from 
place  to  place.  But  this  my  liberty  and  right  of  locomotion, 
does  not  empower  me  to  enter  the  land  or  house  of  another, 
unless  I  am  specially  authorised  by  the  owner's  license,  by  a 
right  of  way  through  his  house  or  land,  or  by  some  other 
cause  specially  empowering  me  to  enter  it 

And  the  power  of  user  which  is  implied  by  the  right  of 
property,  may  also  be  limited  by  duties  which  are  incumbent 
on  the  owner  specially  and  accidentally. 

For  example :  The  power  of  user  may  be  restricted  by 
duties  or  incapacities  which  attach  upon  the  owner  in  conse- 
quence of  his  occupying  some  status  or  condition.  We  may 
conceive,  for  example,  that  an  infant  proprietor  is  restricted 
(by  reason  of  his  infancy)  in  respect  of  the  power  of  using, 
as  well  as  the  power  of  aliening. 

Or  the  power  of  user  may  be  restricted  by  reason  of  a 
concurrent  right  of  property  residing  in  another  over  the 
same  subject.  I  mean  by  one  which  is  coupled  with  a  pre- 
sent right  of  possession,  and  therefore  properly  concurrent, 
not  expectant  upon  the  termination  of  the  other  right  of  pro- 
perty. This  is  called  condominium,  in  the  Roman  law ;  joint 
property  and  property  in  common  in  our  own. 

Or  the  power  of  user  may  be  restricted  by  virtue  of  a 
right  of  servitude  residing  concurrently  over  the  same  sub- 
ject in  another  person.  For  example :  I  have  (speaking 
generally)  a  right  of  excluding  others  from  my  own  field. 
But  I  have  not  a  right  of  excluding  you  (exercising  your 
servitude  or  easement),  if  you  have  a  right  of  way  (by 
grant  or  prescription)  over  the  subject  of  my  right  of  pro- 
perty. I  have  (speaking  generally)  a  right  to  the  produce 
of  the  field :  but  that  right  is  limited  by  a  right  in  the  par- 
son to  a  tithe,  unless  my  land  be  tithe  free. 
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It  follows  from  what  has  preceded,  that  neither  that  right      Lkot. 
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of  property  which  imports  the  largest  power  of  user,  nor  any  ,- ,  ^ 

of  the  rights  of  property  which  are  modes  or  modifications  p^^|f 
of  that,  can  be  defined  exactly.     For  property  or  dominion,  nentiv  bo 
ex,  vi  termini,  is  jus  in  rem  importing  an  indefinite  power  of  anyof  its 
user :  i.  e.  such  a  power  of  using  or  of  dealing  with  the  ^S^S  be 
subject  as  is  limited  by  nothing  but  the  duties  incumbent  defined  (in 
on  the  owner :  or  a  power  of  applying  the  subject  to  any  S^^er 
purpose  whatever  which  does  not  conflict  with  any  duty  to  of  ua") 
which  the  owner  is  subject.     This  indefiniteness  is  of  the  exac  7' 
very  essence  of  the  right ;  and  implies  that  the  right  (in  so 
far  as  concerns  the  power  of  user)  cannot  be  determined 
by  exact  and  positive  circumscription.     Such  an  application 
of  the  subject  as  consists  with  every  of  his  duties,  the  owner 
has  a  right  to  make  :   And  any  act,  by  another,  preventing 
or  hindering  any  application  of  the  kind,  is  an  offence 
against  his  right. 

The  definition,  therefore,  of  the  right  of  property  lies  . 
throughout  the  corpus  juris,  and  imports  a  definition  of 
every  right  or  duty  which  the  corpus  juris  contains. 

But  though  neither  absolute  property,  nor  any  of  its  modes,  ^  modcs 
is  capable  of  exact  circumscription,  the  various  modes  are  £ePoX-y 
distinguishable  from  one  another  by  precise  lines  of  de-  j^^ne* 

marcation.  another  by 

For  example :  The  right  of  owner  for  life,  or  of  owner  for  SFdemar"68 
years,  may  be  distinguished  from  the  right  of  the  absolute  cati0IL 
owner,  by  an  enumeration  of  the  powers  of  user  (belonging 
to  the  absolute  owner)  from  which  the  owner  for  life  or 
years  is  excluded. 

And  this  (I  apprehend)  is  the  way  in  which  these  modes 
of  absolute  property  are  distinguished  from  absolute  pro- 
perty itself  and  from  one  another.  Such  or  such  a  use,  for 
example,  which  the  absolute  owner  may  lawfully  derive  from 
the  subject,  would  be  in  the  owner  for  life  or  the  owner  for 
years,  an  injury  to  the  remainderman  or  reversioner. 

What  I  have  said  with  regard  to  the  definition  of  abso-  The  defini- 
lute  property  quadrates  with  the  practice  of  law  writers  or  defaiuons) 
makers  of  codes.  of  property, 

m  various 

In  the  Institutes  of  Gaius  and  Justinian,  the  right  of  codes  or 
property  or  dominion  is  not.  defined  at  all.      Things  are  treatS*0 
described ;    the  modes  of  acquiring  property  in  them  are 
described ;    servitudes  are  described ;   but  of  the  right  of 
property  or  dominion  no  direct  description  is  given.    The 
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Leot.      nature  of  the  right  (in  respect  of  the  power  of  user)  is  left 

< , — *  to  be  inferred  from  the  treatise  generally.    In  the  codes 

or  treatises  which  attempt  a  definition  of  it,  merely  a  few  of 
its  properties  or  qualities  are  given  ;  and  those  properties  or 
qualities  are  given  with  restrictions  which  lie  throughout  the 
body  of  the  law.  Thus,  in  the  544th  article  of  the  French 
Code,  property  is  declared  to  be  the  absolute  right  of  using 
or  dealing  with  a  thing  as  we  will,  provided  we  do  not  use  it 
in  any  manner  which  is  prohibited  by  laws  or  rSglemens. 

Bentham  appears  to  have  seen  the  same  difficulty,  and 
to  have  got  over  it  in  much  the  same  manner.  Speaking 
of  droits  inttgraux  as  opposed  to  droits,  he  says :  '  De  tons 
ces  droits,  dans  un  syst&me  fond6  sur  Futility,  il  n'en  est 
aucun  qui  ne  doive  avoir  des  limites.  Le  premier  (droit 
d'occupation)  sera  limits  par  l'obligation  de  ne  faire  de  la 
chose  aucun  usage  nuisible  k  autrui.  Le  second  (droit 
de  donner  exclusion  a  autrui),  par  l'obligation  de  permettre 
l'usage  de  la  chose,  a  propos  de  besoin  urgent  pour  l'avantage 
d' autrui,  etc. — Ces  exceptions  d&Luites,  ce  qui  reste  fait  la 
quantity  integrate  du  droit.' 

Blackstone  attempts  to  define  property  in  a  personal 
chattel.  The  owner,  he  says,  hath  solely  and  exclusively  the 
right  and  also  the  occupation  of  a  movable  chattel,  so  that 
it  cannot  be  taken  from  him  without  his  act  and  default. 
This  is  evidently  so  vague,  that  it  amounts  to  nothing,  and 
must  be  taken  with  all  the  restrictions  resulting  from  the 
whole  body  of  the  law  generally.  There  is  no  attempt,  either 
by  Blackstone  or  by  Sir  Matthew  Hale,  whom  he  followed, 
to  define  an  estate  in  fee  simple,  in  respect  of  the  power  of 
user. 

Such  maxims  of  law  as  these,  Sic  utere  too  ut  alienum 
non  loedas;  Qui  jure  buo  utitwr  neminem  Icedit,  and  the  like, 
arise  from  this  impossibility  of  exactly  defining  and  circum- 
scribing the  right  of  ownership  or  properly,  and  are  really 
almost  identical  propositions. 

The  distinction  between  legal  and  equitable  property  (or 
dominium  ex  jure  quvritium  and  dominium  bowitarium)  is  a 
mere  accident,  arising  from  the  existence  of  the  accidental 
distinction  between  law  and  equity,  or  jus  civile  and  jus  prce- 
torium.** 


u  For  dominium  ex  jure  quiritium    ▼igny's  Reckt  des  BesiUes,  pp.  86,  96, 
and  dominium  bonitarium,  see  Hugo's    176.    Gaii  Comm.  ii.  40. 
Geschichte,  pp.  167,  478,  501,  844.    Sa- 
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Inquirenda :  1°  How  to  ascertain  (if  that  be  possible)  the  services       Lect. 
or  uses  which  may  be  exacted  or  derived  from  the  subject :  2°  How   >L 
to  ascertain  the  services  or  uses  which  may  not  be  derived  from  the 
snbject,  out  of  regard  for  rights  residing  in  others,  or  absolute  obli- 
gations upon  self. 

The  extent  of  the  right  in  respect  of  services  seems  not  to  be 
definable;  although  an  enumeration  of  them  may  be  made  co- 
extensively  with  (1°)  the  acts  which  have  been  held  to  be  unlawful 
obstructions  or  withholdings  of  such  services ;  (2°)  with  the  acts 
which  have  been  held  to  be  a  lawful  dealing  with  the  subject, 
or  lawful  perception  of  such  services. — (See  Blackstone,  vol.  iii.  p. 
120.) 

The  exceptions  out  of  the  indefinite  services  over  which  (as 
above)  the  right  extends,  consist  in  such  uses  of  the  subject  as 
would  amount  to  violations  of  a  similar  or  another  right  in  others, 
or  of  absolute  obligations  on  one's  self.  In  defining  a  right,  care 
must  therefore  be  taken  not  to  make  it  inconsistent  with  a  right 
intended  to  be  given  to  another,  etc.     (Use  of  interpretation  here.) 

Property,  as  here  considered,  is  property  existing  in  its  widest 
extent ;  unlimited  in  respect  of  services,  by  any  right  to  or  over 
the  same  subject  in  another ;  and  limited  only  by  rights  of  others 
over  or  to  other  subjects,  or  by  absolute  obligations  on  self. 

A  right  limited  by  rights  of  others  over  the  same  subject  (as 
dowivnivm  affected  by  servitus ;  condominium,  whether  in  property  or 
servitus),  though  involving  fewer  services  and  subject  perhaps  to 
fewer  violations,  is,  nevertheless,  more  difficult  to  explain. 

The  attempts  to  solve  these  difficulties,  which  one  meets  with  in 
ordinary  law  books,  are  merely  identical  propositions  and  amount 
to  nothing :  e.g.  l  Qui  jure  suo  utitur  nemmem  Icedit.9  If  by  Icedit 
be  meant  damage  or  evil,  it  is  false  (and  inconsistent  with  what 
immediately  precedes)  ;  since  the  exercise  of  a  right  is  often  accom- 
panied with  the  infliction  of  positive  evil  in  another ;  and  where 
others  are  excluded  from  the  subject,  supposes  a  pain  of  privation 
inflicted  on  others.  If  by  Icedit  be  meant  injury,  the  proposition 
amounts  to  this ;  that  the  exercise  of  a  right  cannot  amount  to  a 
wrong :  which  is  purely  identical  and  tells  us  nothing ;  since  the 
thing  we  want  to  know  is,  *  what  is  right  ?  (or  what  is  that  which 
I  may  do  without  wrong  ?) ;  and  what  is  wrong  ?  (what  is  that 
which  would  not  be  an  exercise  of  my  own  right,  inasmuch  as  it 
would  amount  to  a  violation  of  a  right  in  another  ?)' 

The  same  observations  are  applicable  to  *  sic  utere  tuo  ut  alienum 
non  Icedas.* 

The  definition  of  those  rights  which  are  definite  in  respect  of 
services,  and  exist  over  the  same  subject,  is  one  means  of  limiting 
or  defining  those  rights  which  are  indefinite :  Since  acts  (of  user, 
exclusion,  etc.)  inconsistent  with  the  former  set  of  rights,  are  all  of 
them  knowable  ;  and  are,  therefore,  so  many  knowable  uses  to  which 
the  indefinite  rights  do  not  extend.     But  accurately  to  assign  that 

vol.  n.  x 
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limit  to  these  last  which  is  presented  by  the  rights  of  others  over 
other  subjects  or  by  the  absolute  obligations  of  the  owner  (where 
such  rights  or  obligations  are  themselves  indefinite),  seems  to  he 
impossible :  And  even  if  all  the  rights  and  obligations  which  limit 
were  themselves  defined,  a  complete  statement  of  the  definition 
would  involve  a  repetition  of  the  whole  code. 


Wahres  Eigenthum  ist  nur  moglich  an  korperlichen  Sachen. 
Allein  im  Bdmischen  Bechte  ist  der  BegrifF  von  Eigenthum  auch 
ausgedehnt  vufjura  in  re  insofern  sie  uns  als  eigene  Bechte  an  einer 
fremden  Sache  zustehen :  daher,  dominium,  unufructus  et  servitue. 
Im  weitesten  Sinne,  begreifb  Eigenthum  alles  was  zu  unserm  Vermogen 
gehort,  also  auch  Forderungen. — Mackeldey,  Lehrbuch  des  heut.  Rim. 
Rechts,  vol.  ii.  p.  36. 


Community  of  Goods. 

Community  of  goods  is  nothing  but  property  in  common ;  i.  e.  a 
right  in  the  whole  over  the  subject,  with  a  right  in  each  to  a 
certain  share  in  the  produce :  A  right  which  must  depend  upon 
certain  conditions ;  as,  e.  g.  contributing  to  the  product  by  a  due 
portion  of  exertion. 

Or  supposing  the  right  absolute,  then  the  labour  must  be  enforced 
by  punishment. 

The  necessity  of  this  is  derived  from  two  considerations;  1st, 
that  good  things  can  only  be  procured  by  labour.  2ndly,  that  the 
product  of  them  is  limited  in  amount.  At  the  best,  there  is  not 
enough  for  all ;  i.  e.  enough  to  satisfy  all  the  desires  of  all. 

From  either  of  these  the  necessity  of  one  of  the  schemes  I  have 
mentioned  arises. 

But  even  supposing  that  by  training  and  by  the  advantages  of 
combination,  the  labour  might  be  lessened,  the  amount  increased, 
and  the  desires  limited,  this  can  never  be  carried  so  far  as  to  render 
all  law  unnecessary. 

But  the  whole  is  a  speculation. 


LECTUBE  XTiTX. 


8EnviTU8,  OB  BASEMEN*. 

Lect.      Ik  my  last  Lecture  I  considered  particularly  property  or  do- 
■1-, — '  minion  (as  opposed  to  servitus  or  easement).    In  my  present 

Lecture,  I  shall  consider  particularly  eervitus  or  easement  (as 

opposed  to  property  or  dominion). 
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As  I  stated  in  my  last  Lecture,  I  mean  by  property  or      Leot. 
dominion  (taken  with  the  sense  wherein  I  use  the  term,  for    — ,~ ■* 
the  present)  any  such  right  w  rem  (of  limited  or  unlimited  Kecapituia- 
dturation)  as  gives  to  the  party  in  whom  it  resides  an  indefinite 
power  or  liberty  of  using  or  dealing  with  the  subject :   A 
power  or  liberty  of  using  or  dealing  with  the  subject  which 
is  not  capable  of  exact  circumscription  or  definition;  which 
is  merely  limited,  generally  and  indefinitely,  by  the  sum  of 
the  duties  (relative  and  absolute)  incumbent  on  the  owner  or 
proprietor. 

As  I  also  stated  in  my  la*t  Lecture,  property  or  dominion 
(as  thus  understood)  is  susceptible  of  various  modes :  or  (in 
other  words)  the  indefinite  power  of  user,  which  is  of  the 
essence  of  all  property,  is  susceptible  of  various  degrees  of  re- 
striction. But  whatever  be  the  extent  of  the  power  of  user  (and 
of  the  power  of  exclusion  which  the  power  of  user  implies),  it  is 
not  capable  of  exact  circumscription,  or  of  any  more  exact 
circumscription  than  that  which  I  now  have  indicated. 

By  servitus  or  easement  (taken  with  the  sense  which  I  give 
to  the  expression)  I  mean  any  such  right  in  rem  (or  any  such 
right  availing  against  the  world  at  large)  as  gives  to  the 
party  in  whom  it  resides  a  power  of  using  the  subject 
which  is  definite  as  well  as  limited.  The  power  of  using  the 
subject  (like  that  which  is  imported  by  the  right  of  pro- 
perty) is  limited  by  the  sum  of  the  duties  which  are  incum- 
bent on  the  party.  But,  unlike  the  power  of  user  which  is 
imported  by  the  right  of  property,  it  is  not  merely  circum- 
scribed by  the  sum  of  his  duties.  The  uses  which  he  may 
derive  from  the  subject,  or  the  purposes  to  which  he  may 
apply  it,  are  defined  positively,  or  are  susceptible  of  positive 
description. 

In  short,  the  difference  between  property  (in  any  of  its 
modes)  and  of  servitus  (whatever  be  its  class)  would  seem  to 
be  this : — The  party  invested  with  a  right  of  servitus,  may 
turn  or  apply  the  subject  to  a  given  purpose  or  purposes. 
The  party  invested  with  a  right  of  property,  may  turn  or 
apply  the  subject  to  all  purposes  whatsoever,  save  such  pur- 
poses as  are  not  consistent  with  any  of  his  duties  (relative  or 
absolute). 

As  I  remarked  in  my  last  Lecture,  it  is  by  reason  of  his 
indefinite  power  of  user,  that  the  subject  of  the  owner's  right 
is  styled  his  own,  or  res  propria :  that  his  right  is  styled  pro- 
perty, ownership,  or  dominion :  that  he  is  said  to  be  the  owner 
or  proprietor  of  the  subject,  or  is  styled  its  lord  or  master. 

z2 
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Lkct. 
XLIX 


Speaking 
generally, 
a  right  of 
servitude  is 
a  fraction 
of  a  right 
of  property 
residing  in 
another  or 
others.  But 
a  right  of 
servitude 
may  exist 
►over  a  fud- 
jeet  which 
has  not  an 
owner  pro- 
perly so 
called. 


Primary 
rights,  etc. 
Rights  in 
rem,  per  te. 


For  (as  I  then  remarked)  there  is  do  mode  of  property  (not 
even  that  which  is  pre-eminently  so  called,  and  which  implies 
the  largest  power  of  user  and  exclusion)  which  gives  a  power 
of  user  completely  unlimited,  and  a  consequent  power  of  ex- 
clusion which  is  completely  without  restrictions. 

Before  I  consider  particularly  the  nature  and  kinds  of  ser- 
vitudes, I  must  interpose  the  following  brief  remarks. 

1st.  Speaking  generally,  the  subject  of  a  right  of  servitude 
is  also  at  the  same  time  the  subject  of  property  residing  in 
another  or  others.  For  example,  if  I  have  a  right  of  way  over 
a  field,  the  field  is  yours  solely,  or  is  yours  jointly  or  in  common 
with  others,  or  is  yours  for  life  or  years  (solely  or  jointly  with 
others)  with  rights  of  property  in  others  expectant  on  the 
determination  of  that  your  limited  interest. 

For  this  reason,84  rights  of  servitude  are  styled  by  the 
Roman  lawyers  jura  in  re  aliend :  that  is  to  say,  rights  over 
subjects  of  which  the  property  or  dominion  resides  in  another 
or  others.  Though  (as  I  shall  shew  at  the  close  of  my 
Lecture)  rights  of  servitude  are  not  the  only  rights  to  which 
the  expression  jus  in  re  aliend  (or,  briefly,  jus  in  re)  is  aptly  or 
actually  applied. 

For  the  same  reason,  a  right  of  servitude  is  styled  by  Mr. 
Bentham  &  fractional  right :  **  that  is  to  say,  a  definite  right 
of  user,  subtracted  or  broken  off  from  the  indefinite  right  of 
user  which  resides  in  him  or  them  who  bear  the  dominion  of 
the  subject.  For  the  same  reason,  a  right  of  servitude  is 
styled  by  Savigny "  (in  his  matchless  treatise  on  the  Bight 
of  Possession)  a  single  or  particular  exception  (accruing  to 
the  benefit  of  the  party  in  whom  the  right  resides)  from  the 
power  of  user  and  exclusion  which  resides  in  the  owner  of 
the  thing. 

For  the  same  reason,  rights  of  servitude  are  styled  by 
French  writers,87 '  demembremens  du  droit  de  propria : '  that 
is  to  say,  detached  bits  or  fractions  of  the  indefinite  right  of 
user  which  resides  in  him  or  them  who  own  the  subject  of  the 
servitude.  But  (as  I  shall  shew  at  the  close  of  my  Lecture) 
we  may  conceive  a  right  of  servitude  existing  over  a  thing, 
which,  speaking  with  precision,  has  no  owner.  We  may  con- 
ceive, for  example,  that  the  Sovereign  or  State  reserves  to 


14  Savigny,  Beeht  des  Besitzes,  pp.  97, 
166.  See  Table  II.  Note  4,  post. 
Mackeldey,  voL  ii.  p.  6.  i.  p.  241. 

■*  Trait^s  de  Legislation,  rol.i.  p.  261. 


M  Recht  des  Besitzes,  pp.  625, 534. 
"  Code  civil  explique,  by  Bogron,  vol. 
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itself  a  portion  of  the  national  territory ;  but  that  it  grants      £««£ 

to  one  of  its  subjects,  over  a  portion  of  the  territory  so  re-  « ^^— * 

served,  a  right  which  quadrates  exactly  with  the  notion  of  a 
right  of  servitude :  that  is  to  say,  a  right  to  use  or  apply  the 
subject  in  a  definite  manner. 

Now,  in  the  case  imagined,  there  is  not,  properly  speaking, 
any  right  of  property  in  the  thing  which  is  subjected  to  the 
servitude.  For,  it  is  only  by  analogy  that  we  can  ascribe 
to  the  Sovereign  a  legal  right.  Strictly  speaking,  the  party 
has  a  right  of  servitude,  while  the  indefinite  power  of  using 
the  thing  has  been  reserved  by  the  Sovereign  or  State  to 
itself. 

But  since  most  rights  of  servitude  imply  rights  of  owner- 
ship, and  cannot  be  explained  without  reference  to  those  rights 
of  ownership,  I  shall  assume  for  the  present,  that  every  right 
of  servitude  is  jus  in  re  aliend :  is  a  definite  fraction,  or  de- 
membrement,  of  property  or  dominion  in  the  given  subject, 
which  resides  in  another  or  others. 

2ndly,  I  shewed  in  my  last  Lecture,  that  the  modes  of  pro-  Difficulties 
perty  (as  I  understand  the  expression)  are  infinite :  and  that  encumber- 
to  some  of  those  modes  we  cannot  apply  the  expression,  terms 'pm- 
without  a  departure  from  established  usage.     For  example :  JJ^'.  ^J" 
A  right  unlimited  in  respect  of  user,  and  also  unlimited  in  'easement.' 
respect  of  duration,  is  styled  property  or  dominion:  and, 
indeed,  is  the  right  to  which  the  name  is  pre-eminently  given. 
In  our  own  law  language,  a  right  indefinite  in  point  of  user, 
though  limited  in  point  of  duration,  is  also  esteemed  and 
called  property,  provided  the  limited  duration  be  not  exactly 
defined.    Thus :  we  should  call  the  right  of  tenant  for  life  in 
an  immovable  thing,  property  or  a  right  of  property.     Bat  a 
right  indefinite  in  point  of  user,  is  not,  in  our  own  law  lan- 
guage, styled  property ,  in  case  the  right  be  of  limited  dura- 
tion, and  the  duration  be  exactly  defined.     Thus :  The  right 
of  tenant  for  years,  under  a  lease  of  a  house  or  farm,  is  not 
called  property,  although  his  right  is  jus  in  rem,  and  gives 
him  an  indefinite  power  of  using  or  dealing  with  the  subject. 
We  should  say  of  a  life  interest  in  an  immovable,  or  a  personal 
chattel,  that  the  party  has  an  estate  (or  a  right  of  property) 
with  remainder  or  reversion  over  to  another  or  others.    We 
should  also  say  of  the  interest  of  a  lessee  for  years,  that  he 
has  an  estate  for  years,  with  reversion  over  to  another. 

But  we  should  not  style  his  interest  property  or  ownership, 
although  his  power  of  user  were  not  more  limited  than  that 
of  a  tenant  for  life,  and  though  the  duration  of  his  interest 
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xTix      were  ^ncomParaWy  longer  than  that  of  tenant  for  his  own  or 
• — \ — '  for  the  life  of  another.     [Perhaps  the  interest  of  tenant  for 
years  (like  that  of  the  Roman  conductor,**  etc.)  was  not  origi- 
nally jus  in  rem,  but  merely  gave  him  a  right  to  the  enjoy- 
ment against  the  lessor.] 

Various  other  difficulties,  which  encumber  the  term  '  pro- 
perty,5 I  stated  in  the  Lecture  before  the  last. — I  will  merely 
add,  at  present,  that  I  mean  by  the  term  property  (as  contra- 
distinguished to  servitus)  amy  right  m  rem  (of  any  deration 
whatever)  which  gives  to  the  entitled  party  cm  indefinite  power 
of  user.  For  I  am  not  considering  rights  with  reference  to 
their  various  durations,  but  with  reference  to  the  power  of 
user  which  they  variously  import.  Though  (as  I  shewed  in 
my  last  Lecture)  the  power  of  user  (in  cases  of  property)  is 
so  modified  by  the  extent  of  duration,  that  it  is  impossible  to 
consider  rights  of  property  from  the  former  of  the  two  as- 
pects, without  considering  them,  to  some  degree,  from  the 
latter  also. 

The  term  servitus  is  not  less  encumbered  with  difficulties 
than  the  term  property.  For  there  are  many  rights  (as  I  shall 
shew  presently)  which,  in  the  language  of  the  Roman  law  and 
of  the  modern  systems  derived  from  it,  are  styled  servitudes : 
but  which,  in  the  language  of  the  English,  would  be  styled 
rights  of  property.  And,  justly :  for  they  are  rights  import- 
ing an  indefinite  power  of  user,  although  they  are  not  rights 
of  unlimited  duration ;  and  although  they  do  not  empower 
the  party  to  alien  the  subject  from  those  who  would  succeed 
to  him  in  default  of  such  alienation. 

To  these  improper  servitudes  I  shall  advert  more  fully 
hereafter.  And  I  now  merely  add,  that  I  mean,  for  the  pre- 
sent, by  a  right  of  servitude  (as  opposed  to  a  right  of  property) 
any  such  right  in  a  subject  owned  by  another  or  others  as 
gives  to  the  party  a  definite  power  of  using  it. 

N  The  analogy  is  remarkable.  By  the  possession,  specific  restitution  to  his  term 

jus  civile  the  conductor  could  only  pro-  in  the  land.    The  first  instance  occurred 

tect  his  right  by  a  personalis  actio  against  in  the  reign  of  Edward  IV.,  and  the  quasi 

his  lessor.    But  the  legislation  of  the  in  rem  actio  thus  given  to  the  lessee,  as 

Praetors  extended  to  him,  for  his  inter-  it  availed  against  all  who  could  not  shew 

est,  the  benefit  of  the  various  Interdicts,  a  better  title  than  his  lessor,  became  con- 

and  thus  gave  him  what  was  called  a  venient  for  trying  questions  of  right,  and 

quasi  in  rem  actio.    The  extension  by  is  the  original  of  the  modern  ejectment- 

the  Praetor  of  these  remedies  in  favour  See  Blackstone,  vol.  iii.  p.  200.   Cf.  Vat. 

of  the  conductor  was  precisely  equiva-  Frag,  44,  and  Dig.  xliii.  18  (De  Superfl- 

lent  to  the  introduction  of  the  rule  by  ciebus),  1.  i.  $ 1,  and  the  preceding  title 

which  our  Courts  of  Common  Law  gave  (Uti  possidetis). — B.  C. 
the  lessee,  who  had  been  ousted  from 
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The  term  easement  is  not  less  objectionable  than  the  term  ^m 
servitus.  For  though  it  is  never  extended  to  any  such  rights  ««-«— -. — ' 
in  rem  as  fall  properly  within  the  category  of  property,  it  is 
not  applied  to  certain  rights  in  rem  which  fell  properly  within 
the  category  of  servitudes.  For  example :  A  right  of  way 
over  another's  field  is  styled  an  easement.  A  right  of  com- 
monisalsostyled  an  easement.  But  a  right  to  predial  tithes  (or 
to  a  definite  portion  in  the  produce  of  another's  land)  is  never 
(I  think)  styled  an  easement :  although  it  is  called  a  servitude 
(or  by  a  name  of  similar  import)  in  the  language  of  the  legal 
systems  which  have  borrowed  largely  from  the  Roman. 

But  whatever  may  be  the  usual  import  of  the  term  ease- 
ment (and  it  has  not,  I  think,  any  settled  import),  I  venture 
to  use  it  with  the  sense  in  which  I  employ  the  term  servitude ; 
as  meaning  any  right  (definite  in  point  of  user)  aver  a  subject 
which  is  res  aliena. 

Srdly.  For  the  sake  of  simplicity,  I  have  assumed  in  my  Qnsre. 
Outline,  and  also  in  my  last  and  present  Lectures,  that  every  JJJjJJ" a 
right  of  servitude  is  a  right  of  using  a  subject  owned  by  an-  "f71^ 
other  or  others.    But,  as  I  shall  show  immediately,  there  are  of  v«^f  the 
certain  servitudes,  which,  in  the  language  of  modern  Civilians,  jJfwiL 
are  called  negative;  and  which,  in  the  language  of  the  Soman  ther  it  be 
lawyers,  are  said  to  consist  nonfaciendo ;  that  is  to  say,  not  ju*  in*    y 
to  consist  of  a  right  to  use  positively  the  given  subject,  but  in  ^^Stiht 
a  right  to  &  forbearance  (on  the  part  of  the  owner)  from  put-  owner  or 
ting  the  given  subject  to  a  given  use.  occupant 

Now,  whether  a  negative  servitude  be  really  a  right  of 
user,  or  whether  it  be  a  servitude  at  all  (and  be  not  rather  a 
mere  right  in  personam),  are  questions  which,  I  frankly  con- 
fess, I  have  not  been  able  to  solve  to  my  own  satisfaction. — I 
shall,  however,  discuss  the  subject  immediately :  And  I  merely 
advert  to  it,  in  this  preliminary  manner,  in  order  that  I  may 
prepare  you  for  a  discrepancy  between  the  definition  of  a 
servitude  which  I  have  hitherto  given,  and  that  analysis  of 
servitudes  to  which  I  now  proceed. 

Attempting  to  analyse  the  nature  of  servitudes,  and  to  order 
mark  the  chief  kinds  into  which  they  are  divisible,  I  shall  Jjjjjj^d 
address  myself  to  the  following  principal  (and  to  various  kinds  of 
subordinate)  topics.  will  £" <£n. 

1st.  The  distinction  between  the  servitudes  which  are  styled  ritoed- 
by  modern  Civilians  affirmative  or  positive,  and  the  servi- 
tudes which  are  styled  by  the  same  Civilians  negative ;  that 
is  to  say,  those  which  consist  in  a  right  to  km  in  a  given 
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Lkct.      manner  the  given  subject,  and  those  which  consist  in  a  right 
^-X.^ — >  to  a  forbearance  (on  the  part  of  the  Owner)  from  putting  the 
given  subject  to  a  given  use. 

2ndly.  I  shall  then  examine  the  celebrated  position,  that 
no  right  of  servitude  is  a  right  to  an  act  on  the  part  of  the 
owner :  that  every  right  of  servitude  is  a  right  to  use  the  sub- 
ject or  a  right  to  a  forbearance  (on  the  part  of  the  owner) 
from  using  the  subject. 

Srdly.  I  shall  examine  the  distinction  between  real  servi- 
tudes and  personal  servitudes :  or  (adopting  to  a  certain  ex- 
tent the  language  of  the  English  law)  between  servitudes 
appurtenant  and  servitudes  in  gross. 

4thly.  I  shall  examine  the  rights  of  property  or  dominion 
(meaning  by  property  or  dominion,  any  right  m  rem  import- 
ing an  indefinite  power  of  user)  which,  in  the  Soman  Law, 
are  ranked  improperly  (as  I  conceive)  with  rights  of  servi- 
tude.— It  is  of  no  small  importance,  that  this  confusion  of 
disparate  objects  should  be  pointed  out  and  cleared  up. 
Without  such  a  previous  explanation,  a  great  portion  of  the 
Roman  Law,  and  of  the  modern  systems  which  have  bor- 
rowed its  terms  and  classifications,  are  to  an  English  law- 
yer inexpressibly  perplexing.  Ususfructus,  usus,  liabitatw, 
superficies,  emphyteusis,  and,  perhaps,  other  rights,  which,  in 
the  language  of  the  Soman  Law,  are  frequently  styled  servi- 
tudes, would  be  deemed  (and  I  think  justly)  by  English  law- 
yers, rights  of  property  for  the  life  of  the  owner,  or  rights  of 
property  nearly  approaching  (in  principle)  to  an  estate  in  fee- 
simple  or  absolute  property  in  a  personal  chattel. 
Distinction  In  pursuance  of  the  order  which  I  have  now  indicated,  I 
ajjfaZrtivc  begin  with  the  established  division  of  rights  of  servitude  into 
or  positive,   p08itive  or  affirmative  servitudes,  and  neqative  servitudes. 

ana  neqa-      ■*  . 

Uve  servi-         As  I  remarked  in  my  last  Lecture,  the  right  of  property 
tude«.         Qr  dQu^foj!  (in  80  faj  ^  the  right  of  user  is  concerned)  is 

resolvable  into  two  elements  :  1st,  the  power  of  using  inde- 
finitely the  subject  of  the  right,  or  of  applying  the  subject 
of  the  right  to  uses  or  purposes  which  are  not  positively  and 
exactly  circumscribed :  2ndly,  a  power  of  excluding  others  (a 
power  which  is  also  indefinite)  from  using  the  same  subject. 
For  a  power  of  indefinite  user  would  be  utterly  nugatory, 
unless  it  were  coupled  with  a  corresponding  power  of  exclud- 
ing  others  generally  from  any  participation  in  the  use. 

The  power  of  user  and  the  power  of  exclusion  are  equally 
rights  to  forbearances  on  the  part  of  other  persons  generally. 
By  virtue  of  the  right  or  power  of  indefinitely  using  the  subject, 
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other  persons  generally  axe  bound  to  forbearfrom  disturbing  the      Lect. 
owner  in  acts  of  user.    By  virtue  of  the  right  or  power  of  ex-  . , —  - 


eluding  other  persons  generally,  other  persons  generally  are 
bound  to  forbearfrom  using  or  meddling  with  the  subject.  The 
rights  of  user  and  exclusion  are  so  blended,  that  an  offence 
against  the  one  is  commonly  an  offence  against  the  other.  I 
can  hardly  prevent  you  from  ploughing  your  field,  or  from  rais- 
ing a  building  upon  it,  without  committing,  at  the  same  time, 
a  trespass.  And  an  attempt  on  my  part  to  use  the  subject 
(as  an  attempt,  for  example,  to  fish  in  your  pond)  is  an  in- 
terference with  your  right  of  user  as  well  as  with  your  right 
of  exclusion.  But  an  offence  against  one  of  these  rights  is 
not  of  necessity  an  offence  against  the  other.  If,  for  example, 
I  walk  across  your  field,  in  order  to  shorten  my  way  to  a 
given  point,  I  may  not  in  the  least  injure  you  in  respect  of 
your  right  of  user,  although  I  violate  your  right  of  exclusion. 
Violations  of  the  right  of  exclusion  (when  perfectly  harmless 
in  themselves)  are  treated  as  injuries  or  offences  by  reason  of 
their  probable  effect  on  the  rights  of  user  and  exclusion.  A 
harmless  violation  of  the  right  of  exclusion,  if  it  passed  with 
perfect  impunity,  might  lead,  by  the  force  of  example,  to  such 
numerous  violations  of  the  right  as  would  render  both  rights 
nearly  nugatory. 

The  rights  of  user  and  exclusion  (let  them  be  never  so 
extensive)  are  never  absolute  or  complete ;  that  is  to  say, 
they  are  always  restricted  (more  or  less)  by  rights  residing 
in  others  and  by  duties  incumbent  on  the  owner.  They  are 
always  restricted  generally  by  the  rights  of  others  generally, 
and  by  the  duties  to  which  the  proprietor  is  generally  sub- 
ject. Frequently,  they  are  restricted  by  rights,  over  the  same 
subject,  residing:  specially  in  determinate  parties :  as  by  the 
rights  of  a  joint  or  co-proprietor,  or  by  the  rights  of  a  remain- 
derman, or  reversioner,  having  also  a  right  of  property  in  the 
subject. 

Where  a  determinate  party  has  a  right  (as  against  the 
owner  and  the  rest  of  the  world)  to  put  the  thing  to  uses  of 
a  definite  class,  the  party  has  a  right  over  the  thing,  which 
is  commonly  called  a  servitude.  Where  a  determinate  party 
has  a  right  (as  against  the  owner  and  the  rest  of  the  world) 
to  a  forbearance  (on  the  part  of  the  owner)  from  putting  the 
thing  to  uses  of  a  definite  class,  that  party  has  also  a  right 
over  the  thing  which  also  is  styled  a  servitude. 

It  is  necessary  (I  apprehend)  in  order  to  the  existence  of  a  E.ve*y  ?er- 
servitade,  that  the  right  of  the  party  should  be  jus  in  rem,  or  ju$  in  rem. 
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Lkct.      a  right  against  the  world  at  large.   Ifit  merely  availed  against 
-^-~, — „   the  owner  (or  against  the  other  occupant  for  the  time  being) 
it  would  come  under  the  predicament  of  jus  in  personam. 
And  it  is  for  this  reason  (as  I  shall  shew  immediately)  that 
no  right  of  servitude  is  a  right  to  an  act.    For  if  it  were 
a  right  to  an  act,  to  be  done  by  the  owner  (or  other  occupant), 
it  would  merely  avail  against  that  determinate  party,  and 
would  be  a  right  arising  from  a  contract,  or  from  a  quasi- 
contract. 
a  servitude      It  is  also  necessary  (I  apprehend)  in  order  to  the  existence 
rfcht'to       °f  a  servitude,  that  the  party  should  have  a  right  (of  limited 
specifically   or  unlimited  duration)  to  put  the  subject  generally  to  uses 
Mea^to    of  a  definite  class :  or  to  a  forbearance  generally  (on  the  part 
Seminal  °^  *ke  owner)  fr°m  pitting  the  subject  to  uses  of  a  definite 
foibear-       class.    For  example,  if  I  have  a  right  (for  fife  or  years)  of 
thwart  of  passing  at  all  hours  over  your  field,  or  of  passing  at  certain 
owner  or      hours  over  your  field.  I  have  a  right  of  way :  an  easement 

other  (Mm*  ti  *  o  «/ 

pint  or  servitude.     For  I  have  a  right  of  putting  your  field  gene- 

rally  to  uses  of  a  definite  description.  But  if  you  give  me 
leave  to  shoot  over  your  farm,  once,  twice,  or  any  other 
definite  number  of  times,  my  right  derived  from  the  license 
would  hardly  (I  think)  be  deemed  an  easement.  It  would 
merely  be  a  right  against  you,  and  perhaps  against  other 
persons  generally  (derived  from  your  particular  license),  to 
derive  from  your  farm  certain  uses  determined  individually 
as  well  as  by  class  or  description. 

Positive  or       As  I  said  in  my  last  Lecture,  where  the  party  entitled  to 

sendtudes6  the   servitude  has  a  right  to  use  the  subject,  his  right  is 

(?**  **       styled,  by  modern  Civilians, €  a  positive  or  affirmative  servi- 

cmtsistunt),  trade.'     Where  he  has  a  right  to  b,  forbearance  (on  the  part 

Sve  9am-    °^  *^e  owner  or  occupant)  from  using  the  subject,  the  right 

tildes  (owe   is  styled  by  the  same  Civilians,  a  negative  servitude. 

t£Jltrdn?r      By  the  Roman  Lawyers,  a  positive  servitude  (in  respect 

•fr*"*)*       of  the  owner)  is  said  to  consist  inpatiendo :  i.e.  in  his  duty 

to  forbear  from  molesting  the  other  in  the  given  user  of  the 

subject,    A  negative  servitude  (in  respect  of  the  owner)  is 

said  to  consist  m  nonfaciendo  1  i.  e.  in  his  duty  to  forbear 

from  using  the  subject  in  the  given  manner  or  mode.     In 

either  case,  the  right  (it  is  manifest)  is  a  right  to  *  forbearance 

on  the  part  of  the  owner ;  a  forbearance  from  molesting  the 

other  in  the  given  use,  or  a  forbearance  from  using  in  a 

given  mode. 

As  against  the  owner  (or  other  occupant),  every  right  of 
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servitude  is  therefore  negative :  i.  e.  does  not  impose  upon  ^"c^ 
him  a  duty  to  do  or  perform.  In  respect  of  the  party  en-  ^ — , — ~ 
titled  to  the  servitude,  a  so-called  positive  or  affirmative 
servitude  is,  in  a  certain  sense,  positive  as  well  as  negative : 
i.  e.  it  gives  him  a  right  to  do  acts  over  the  given  subject,  as 
well  as  aright  to  a  forbearance  on  the  part  of  the  owner  or  oc- 
cupant from  molesting  him  in  the  performance  of  those  acts. 
But  a  negative  service  is  merely  negative :  i.  e.  it  merely  gives 
him  a  right  to  a  forbearance  on  the  part  of  the  owner. 

A  so-called  negative  servitude  merely  restricts  the  owner's 
right  of  user ;  that  is  to  say,  by  reason  of  the  existence  of 
the  servitude,  the  owner  has  not  a  right  to  turn  the  subject 
to  some  use  implied  generally  in  his  right  of  property,  and  to 
which  but  for  the  servitude  he  would  be  at  liberty  to  apply 
it. — A  so-called  positive  servitude  restricts  his  right  of  ex- 
clusion and  his  right  of  user.  If  I  have  a  right  to  deal  in  a 
given  manner  with  the  subject,  for  example,  to  pass  over  it 
by  a  right  of  way,  my  right  sets  a  limit  to  his  power  of  ex- 
clusion, and  hence  to  his  power  of  user ;  for  he  cannot  turn 
the  subject  to  any  purpose  which  would  impede  my  right 
of  user :  as  by  ploughing  it  up,  or  erecting  an  obstruction 
across  the  way. 

Cases  of  positive  servitudes  are  rights  of  way  or  of  com- 
mon. These  are  rights  of  dealing  positively  with  the  sub- 
ject ;  of  putting  the  subject  to  certain  positive  uses.  Cases 
of  negative  servitude  are  the  servitus  altius  nan  tollendi%  and 
the  servitus  ne  htmirvibus  and  ne  prospectui  officiatur.  Gene- 
rally speaking,  the  owner  has  a  right  of  building  on  any 
part  of  his  own  land ;  cujus  est  solum  que  est  usque  ad  ccekwn. 
But,  by  a  right  of  servitude  residing  in  another  person,  I 
may  be  prevented  from  building  so  as  to  prevent  his  look- 
ing over  my  land  from  his  house;  I  may  be  prevented 
from  building  so  as  to  obstruct  his  ancient  lights,  or  to  pre- 
vent him  from  a  look  out  which  he  had  acquired  by  a  special 
title.  Another  example  is  the  serviHs  stiUicidU  recipiendi ; 
a  right  to  compel  your  neighbour  to  receive  the  water  which 
drops  from  your  roof.  An  analogous  right  which  often  leads 
to  contest  in  cities,  the  right  of  compelling  your  neighbour 
to  receive  through  his  house  the  drainage  running  from  your 
own,  would  also  be  deemed  a  negative  servitude.  It  is  not  a 
right  of  putting  his  land  or  house  to  any  positive  use,  but  a 
right  to  prevent  him  from  dealing  with  his  land  or  house  in 
certain  ways,  in  which  but  for  your  right,  he  would  be  at 
liberty  to  deal  with  it. 
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Lkot. 
XL1X 

Doubtful 
whether 
there  in 
any  scien- 
tific foun- 
dation for 
thU  dis- 
tinction. 


No  right  ol 
servitude 
can  consist. 
infaciendo 


I  have  gone  on  stating  this  distinction,  because  it  is  found 
in  the  Roman  law  and  other  legal  systems;  but  I  doubt 
whether  there  is  anything  in  it.  It  seems  to  torn  on  the 
extent  you  give  to  the  word  user.  In  a  right  of  way  or  of 
common  you  are  said  to  use  the  thing  which  is  the  subject 
of  your  right  of  servitude.  But,  in  case  of  a  duty  to 
receive  the  drainage  from  your  house,  you  may  also  be  said 
with  propriety  to  put  the  subject  to  certain  uses.  Whether 
this  would  apply  to  the  case  of  a  right  to  a  look  out,  it  is 
more  difficult  to  decide;  and  I  am  inclined  to  think  that 
this  single  case  suggested  the  distinction. 

When  I  have  a  right  not  to  have  my  ancient  windows 
blocked  up,  it  is  not  necessary  that  I  should  do  anything 
for  the  existence  of  my  right ;  it  is  a  right  only  to  a  for- 
bearance. 

In  the  servitudes  which  are  deemed  negative,  it  is  generally 
necessary  that  I  should  do  something.  If  the  drain  wants 
repairing,  and  the  water  will  not  flow,  it  is  incumbent  on  me 
to  repair  the  drain;  or  if  it  is  incumbent  on  the  owner  to  do 
so,  it  devolves  on  him  by  some  special  titulus,  totally  distinct 
from  the  servitus  itself.  I  doubt,  therefore,  if  the  distinction 
of  which  so  much  is  said  in  the  books*  has  any  meaning 
at  all. 

No  right  of  servitude  can  consist  in  faciendo  :89  i.  e.  can  con- 
sist in  a  right  to  an  act  or  acts  on  the  part  of  the  owner  or 
other  occupant.  This  follows  from  the  very  nature  of  a 
servitude,  to  which  it  is  essential  that  it  should  be  jus  in 
rem,  or  a  right  availing  against  persons  generally ;  for  if  it 
consisted  in  a  right  to  an  act  to  be  done  by  the  owner  or 
other  occupant,  it  were  merely  jus  in  personam  against  that 
determinate  party. 

In  the  case  of  a  servitude,  the  jus  in  rem  may  happen  to 
be  combined  with  jus  in  personam  against  the  owner :  and 
so,  may  happen  to  be  combined  with  a  right  to  an  act, 
against  the  owner :  e.  g.  a  right  to  have  a  way  repaired  by 
the  owner. 


Quaere,  Whether  every  servitus  be  not  jus  in  personam 
against  the  owner  or  other  occupant,  and  jus  in  rem  against 
the  rest  of  the  world  ?40 


•  Mackeldey,  vol.    ii.    pp.   78,   88.        «•  Blackatone,  vol.  ii.  p.  86  (Note  15). 
Thibaut,  Versucke,  vol.  i.  p.  27.  See  Table  II.  Note  3,  B,  a,  b,  pott. 
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Qusere,  Whether  a  negative  servitude  be  jus  in  rem  9  Lect. 


_-* 


An  affirmative  servitude  may  clearly  avail  against  any,  JJ^JjJ* 
and  may  be  violated  by  any.     E.  g.  A  stranger  to  the  soil  servitude 
may  violate  a  right  of  common,  by  putting  his  cattle  on  „£"*** 
the  commonable  land?41    And  in  the  case  of  a  negative 
servitude,  it  is  possible  for  a  stranger  (e.  g.  a  trespasser) 
to  do  the  act  which  would  prevent  the  enjoyment  of  the 
servitude :  e.  g.  to  build  up,  or  otherwise  obstruct,  ancient 
lights.    In  the  case,  however,  of  a  negative  servitude,  it  is 
less  likely  that  a  stranger  should  disturb ;  because  the  dis- 
turbance would  not  be  an  act  of  user. 

I  apprehend  that  a  negative  servitude  is  usually  brought 
within  the  category  of  jura  in  rem  thus :  it  avails  adversus 
quenrncwmque  possessorem ;  i.  e.  with  or  without  title  from  the 
actual  or  preceding  owner.  Now  as  against  an  occupant  . 
without  title,  it  could  not  be  the  result  of  a  contract :  for  he 
is  not  privy  to  any  contract  of  the  present  or  any  preceding 
owner.  Still,  however,  it  might  arise  from  a  quasi-contract : 
i.  e.  from  the  mere  fact  of  his  occupancy.  It  would  seem 
that  a  duty  to  do  (which  must  correlate  with  jus  in  personam) 
may  attach  upon  the  occupant  by  prescription.4* 

Though  the  occupancy,  without  title  from  the  owner,  may 
be  an  injury  against  the  owner,  it  may  not  be  per  se  an 
injury  against  the  party  having  the  right  of  servitude.  Con- 
sequently, though  the  adverse  possession  might  be  wrongful 
(and  therefore  could  not  be  a  quasi-contract)  in  regard  to 
the  owner,  it  might  be  a  quasi-contract  in  regard  to  the 
party  having  the  right  of  servitude. 

An  affirmative  as  well  as  a  negative  servitude  avails 
directly  against  the  owner  or  other  occupant  of  the  subject. 
For  an  affirmative,  as  well  as  a  negative  servitude  is  a 
definite  exception  (accruing  to  the  party  having  the  servi- 
tude)  from  the  indefinite  powers  of  usVr  and  exclusion  which 
the  property  in  the  subject  comprises.  Consequently,  an 
affirmative  as  well  as  a  negative  servitude  (considered  ex- 
clusively with  relation  to  the  owner  or  occupant)  might  be 
deemed  jus  in  personam.  But  since  a  right  of  servitude, 
positive  or  negative,  may  be  violated  by  third  parties,  it 
implies  a  duty  to  forbear  from  disturbing,  which  lies  upon 
third  parties  generally  as  well  as  on  the  owner  or  other 
occupant  of  the  thing,  and  therefore  is  jus  in  rem.    And  such 

41  Blackstone,  vol.  iii.  p.  237. 

*  Ibid.  yqL  ii.  p.  86  (Note  15).    See  Notes  1  and  2,  pp.  47,  48,  ante. 
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Lect.      disturbance  by  third  parties  would  not  affect  the  right  conse- 
w_ , — *  quently  through  a  violation  in  a  right  residing  in  another. 


If,  therefore,  a  negative  servitude  be  jus  in  rem,  it  is  so, 
because  by  possibility  any  may  violate  it,  though  none  but 
the  owner  or  occupant  is  likely  to  do  so. 

The  distinction  between  an  occupant  without  title,  and  a 
mere  trespasser  or  other  stranger  is,  that  the  former  is  exer- 
cising over  the  subject  a  right  of  property  residing  in  an- 
other ;  while  the  latter  does  not  affect  to  exercise  any  such 
right.  To  explain  this,  we  must  analyse  the  right  of  pos- 
session. 

Res  iervu.  The  subject  of  the  servitude  is  said  itself  to  serve :  res 
servit;  which  merely  means,  that  the  right  of  servitude 
avails  (with  or  without  Kmit  in  respect  of  duration)  against 
every  person  whatever  who  has  a  right  of  property  .in  the 
subject,  or  who,  as  adverse  possessor,  may  exercise  any  right 
of  property  over  it.43 

If  the  servitude  be  properly  so  called,  it  also  avails  against 
the  rest  of  the  world,  or  is  jus  in  rem. 

If  it  be  a  servitude  improperly  so  called,  it  is  merely  jus 
in  personam,  ex  contractu,  or  quasi  ex  contractu,  against 
every  proprietor  of  the  subject,  or  against  any  adverse  pos- 
sessor exercising  rights  of  property  over  it. 

If  it  consist  in  faciendo  (or  in  a  duty  on  the  owner  or 
occupant  to  do  or  perform)  it  is  necessarily  in  this  plight. 
And  it  may  be  in  this  plight,  although  it  consist  in  patiendo 
or  in  nan  faciendo :  i.  e.  in  a  duty  on  the  owner  or  occu- 
pant, not  to  hinder  the  given  use,  or  not  to  use  in  the  given 
mode.  At  least,  the  right  to  the  forbearance  may  be,  as 
against  the  owner  or  occupant,  jus  in  personam,  although  it 
avail  (at  the  same  time)  against  the  owner  or  occupant  to- 
gether with  the  rest  of  the  world.  (E.  g.  In  case  of  a  cove- 
nant added  to  a  grant  or  proscription.) 

I  must  here  notice  an  absurd  remark  of  Rogron*  He 
says: 

'  Les  principes  g6n6raux  des  servitudes  s'appliquent  a  l'ustLfniit,  a 
l'usage,  et  a  l'habitation  ;  et  surtout  ce  principe  fondamental,  que 
c'est  la  chose  qui  doit  les  services,  et  non  la  personne.  Prwdiiwi 
nan  persona  servit.  D'ou  on  conclut  que  le  propri6taire  est  tenu  de 
sonffrir,  et  de  laisser  faire,  et  jamais  de  faire ;  car  le  fonde  seul  Slant 
oblige,  il  ne  peut  l'&tre  que  passivement.'44 

*•  Mackeldey,  vol.  ii.  pp.  75,  76. 

44  Bogron,  Code  civil  expliqui,  voL  i.  litre  ii.  titre  3. 
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The  tame  reason  why  a  servitude  cannot  consist  infaciendo      ^FEt 

is,  that,  if  it  did,  it  could  not  be  jus  in  rem.    A  duty  to  do  , — - 

(when  not  an  absolute  duty,  or  when  corresponding  to  a  right) 
being  of  necessity  an  obUgatioy  or  a  duty  lying  exclusively  on 
a  specifically  determined  party  or  parties. 

Inasmuch  as  every  servitude  is  a  definite  subtraction  or  N*nira 
exception  (accruing  to  the  party  having  the  right  of  servi-  ww 
tude)  from  the  indefinite  rights  of  user  or  exclusion  which 
reside  in  the  proprietor  of  the  thing,  it  follows  that  no  man 
has  a  right  of  servitude  in  a  thing  of  which  he  is  the 
owner :  Nulli  res  sua  servit.  For  if  he  had,  he  would  have 
a  right  in  the  thing  against  himself:  which  is  absurd. 
Consequently,  if  the  party  having  a  right  of  servitude  ac- 
quire the  property  of  the  thing,  the  right  of  servitude  is  lost 
in  the  more  extensive  right,  or  at  least  is  suspended,  so  long 
as  his  right  of  property  resides  in  himself. 

The  term  'Servitus'haA  two  meanings.   It  means, originally,  'Sentou* 
the  metaphorical  servitude  or  duty  of  the  thing :  i.e.  the  duty  SS^r  the 
really  incumbent  on  any  proprietor  of  the  thing,  or  on  any  >■  *"  **•** 
occupant  of  the  thing  exercising  rights  of  property  over 
it.     But  it  means  also  the  jus  servitutds,  or  the  right  which 
corresponds  to  that  duty :  the  jus  in  re  attend. 

It  is  clear  that  a  right  of  servitude  (of  any  extent  in  A  right  of 
respect  of  duration)  may  co-exist  with  any  mode  of  property  servitude 
in  the  same  subject,  or  with  the  right  of  an  adverse  possessor  SSt  with 
exercising  rights  of  property  over  it.     Whether  the  thing  be  JJ? LJJ^y 
in  lease  or  subject  to  property  for  life,  or  owned  jointly  or  in  etc 
common,  or  owned  severally,  or  subject  to  any  number  of 
modes  of  property  at  one  and  the  same  time,  the  right  of  the 
party  entitled  to  the  servitude  avails  equally. 

For  his  right  is  a  subtraction  from  the  property  of  the 
thing,  let  that  property  be  divided  as  it  may,  or  let  it  be  ex- 
ercised with  a  perfect  title,  or  only  by  virtue  of  a  possession 
acquired  adversely. 

In  short,  the  right  of  servitude  is  a  subtraction  from  the 
right  of  property  (considered  in  respect  of  the  powers  of 
user  and  exclusion  which  the  right  of  property  naturally 
imports).  And  it  therefore  may  be  concurrent  with  any  right 
of  property  in  the  same  subject  (be  its  duration  and  title  what 
they  may). 

And  as  a  servitude  is  a  definite  subtraction  from  the  right 
of  property,  it  would  seem  that  the  extent  of  the  user  has  no 
dependence  on  the  extent  of  the  duration. 

u  Mackeldey,  toL  ii.  p.  76. 
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duties 
(positive  or 
negative) 
annexed  to 
property 
are  not 
servitudes. 
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Aliter  in  cases  of  property. 

A  servitude  must  arise  from  a  peculiar  relation  with  the 
party  in  whom  the  correlating  right  resides,  and  must  not 
be  imposed  with  reference  to  the  interests  of  persons  gene- 
rally. There  are  certain  duties  incumbent  on  proprietors 
which  are  confounded  with  servitudes,  but  which  are  not  pro- 
perly such.  E.  g.  Duty  not  to  let  my  house  (being  situate  in 
a  town)  go  to  ruin  so  as  to  endanger  persons  passing  in  the 
street  (an  absolute  negative  duty).  Duty  to  keep  a  certain 
public  road  in  repair  (an  absolute  positive  duty) . 


LECTUEE  L. 

REAL   AND   PERSONAL   SERVITUDES. 

Lect.l  In  pursuance  of  the  order  wherein,  in  my  last  Lecture,  I 
purposed  considering  the  nature  and  the  chief  kinds  of  servi- 
tudes, I  now  proceed  from  the  distinction  between  positive 
and  negative  servitudes,  to  the  distinction  between  personal 
and  real  servitudes. 


Distinction 

between 

real  and 

per$onal 

aerri- 

tudes." 


A  reed  servitude  (or  a  real  right  of  servitude)  resides  in 
the  party  having  the  servitude,  as  being  the  owner  or  other 
occupant  of  a  determinate  parcel  of  land :  or  as  being  the 
owner  or  other  occupant  of  a  determinate  building  with  the 
land  whereon  it  is  erected.  And  it  is  a  right,  against  every 
owner  or  occupant  of  another  parcel  of  land  or  building,  to  a 
power  of  using  the  latter  in  some  definite  mode,  or  to  a  for- 
bearance (on  the  part  of  the  owner  or  occupant  of  the  latter) 
from  using  the  latter  in  some  definite  mode.  As  I  shall  re- 
mark immediately,  it  hardly  could  be  a  right  against  the 
owner  or  occupant  of  a  movable  thing. 

A  real  servitude,  therefore,  supposes  the  existence  of  two 
distinct  parcels  of  land  to  each  of  which  it  relates.  For  it 
is  a  right  in  a  given  person,  as  being  the  owner  or  occu- 
pant of  a  determinate  parcel  of  land,  against  another  given 
person,  as  being  the  owner  or  occupant  of  another  deter- 
minate parcel  of  land.  I  use  the  term  land  as  including 
land  merely,  or  as  including  land  with  a  building  erected 

"  Mackeldey,  voL  ii.  pp.  79,  80,  86.    Table  II.  Note  5,  §  4,  poH. 
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upon  it.  And  hence  it  follows,  that  a  real  right  of  servitude  !*<*•  l 
is  said  to  be  annexed  to  the  parcel  of  land  the  owner  or  oc- 
cupant whereof  hath  the  right  of  servitude.  Or,  in  the  lan- 
guage of  the  English  law,  it  is  said  to  be  appurtenant  to 
the  land  or  messuage  the  owner  or  occupier  whereof  hath 
the  right  of  easement.  The  meaning  of  which  expressions 
is  merely  this :  that  the  right  resides  in  the  owner  or  occu- 
pant, as  being  such  owner  or  occupant,  and  passes  succes- 
sively to  every  such  owner  or  occupant  for  the  time  being, 
from  every  owner  or  occupant  immediately  foregoing. 

And  hence  it  also  follows,  that  a  real  servitude  (as  mean- 
ing the  owus  or  duty,  and  not  the  jus  servitutis)  is  said  to  be 
imposed  upon  one  of  the  two  parcels  of  land  for  the  use  or 
advantage  of  the  other :  or  that  the  servitude  (as  meaning 
the  onus  or  duty,  and  not  the  jus  servitutis)  is  said  to  be 
due  to  one  of  the  two  parcels  of  land  from  the  other.  That 
is  to  say,  the  duty  is  imposed  upon  every  owner  or  occu- 
pant of  the  one  (as  being  such  owner  or  occupant)  for  the 
use  or  advantage  of  every  owner  or  occupant  of  the  other 
(as  being  such  owner  or  occupant).  Or  the  duty  is  due  from 
every  owner  or  occupant  of  the  one  (as  being  such  owner 
or  occupant)  to  every  owner  or  occupant  of  the  other  (as 
being  such  owner  or  occupant). 

And  hence  we  may  derive  the  origin  of  the  metaphorical 
expressions  by  which,  in  the  language  of  the  Soman  law, 
the  two  parcels  of  land  (or  the  two  prcedia)  are  contradis- 
tinguished. 

I  have  remarked  above,  that,  in  every  case  of  a  right  of 
servitude,  the  thing  which  is  the  subject  of  the  right,  and 
not  the  owner  or  other  possessor  of  the  thing,  is  said  to  be 
burthened  with  the  servitude  (considered  as  an  onus  or 
duty):  'res  servit;'  or  'res,  non  persona,  servile  Mean- 
ing, that  the  right  of  servitude  avails  against  every  person 
whomsoever,  who  may  happen,  for  the  time  being,  to  have 
property  in  the  thing,  or,  as  adverse  possessor,  to  exercise 
a  right  of  dominion  over  it. 

And,  in  the  case  of  a  real  servitude,  the  parcel  of  land, 
the  owner  or  occupier  whereof  hath  the  right  of  servitude, 
is  said  to  dominate  over  the  land  from  the  owner  or  occupier 
whereof  the  corresponding  duty  is  owed.  The  former  parcel 
of  land  is  styled  prcedium  dominans;  the  latter  parcel  of 
land  is  styled  prcedium  serviens :  being  merely  a  case  of  the 
more  general  metaphor,  by  which  any  thing,  happening  to 
vol.  n.  T 
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Lbct.l    be  the  subject  of  any  servitude,  is  said  to  be  in  a  state  of 
servitude. 

The  only  difference,  in  this  respect,  between  real  and 
personal  servitudes,  consists  herein :  that  in  the  case  of  a 
personal  servitude  (or  a  servitude  due  to  a  person  not  as 
being  the  owner  or  occupant  of  a  given  parcel  of  land),  the 
thing,  which  is  the  subject  of  the  servitude,  is  said  to  serve 
the  person  in  whom  the  jus  servitutis  resides.  But  in  the 
case  of  a  real  servitude,  it  is  said  to  serve,  not  the  owner 
or  occupant  of  the  related  and  opposed  subject,  but  the 
subject  itself. 

The  import  of  the  related  terms  'pr  tedium  dominant* 
and  'prcedium  servient,'  I  have  explained  in  another  place, 
with  more  clearness  and  conciseness  than  in  the  hurry  of 
preparing  a  lecture  I  can  often  attain  to.  As  the  passage 
is  very  short,  I  will  now  read  it 

The  servitudes  of  the  Roman  Law  are  of  two  kinds: 
1°.  Freedial  or  real  servitudes  (<servitutes  pradiorum  sive 
rerum9):  2°.  Personal  servitudes  ('servitutes  personarum 
sive  hominum9). 

Now  'real'  and  'personal,'  as  distinguishing  the  kinds 
of  servitudes,  must  not  be  confounded  with  'real9  and  'per- 
sonal,9 as  synonymous  or  equivalent  expressions  for  'in 
rem 9  and  '  in  personam.9  In  a  certain  sense,  all  servitudes 
are  real.  For  all  servitudes  are  rights  in  rem,  and  belong 
to  that  genus  of  rights  in  rem  which  subsist  in  re  aliend. 

And,  in  a  certain  sense,  all  servitudes  are  personal.  For 
servitudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed 
or  exercised  by  persons. 

The  distinction  between  'real9  and  'personal,9  as  applied 
and  restricted  to  servitudes,  is  this :  A  real  servitude  resides 
in  a  given  person,  as  the  owner  or  occupier,  for  the  time 
being,  of  a  given  prcedium :  i.  e.  a  given  field,  or  other  parcel 
of  land ;  or  a  given  building,  with  the  land  whereon  it  is 
erected.  A  personal  servitude  resides  in  a  given  person; 
without  respect  to  the  ownership  or  occupation  of  a  prcedium. 
To  borrow  the  technical  language  of  the  English  Law,  real 
servitudes  are  appurtenant  to  lands  or  messuages :  personal 
servitudes  are  servitudes  in  gross,  or  are  annexed  to  the  per- 
sons of  the  parties  in  whom  they  reside.  Every  real  servi- 
tude (like  every  imaginable  right)  resides  in  a  person  or  per- 
sons.  But  since  it  resides  in  the  person  as  occupier  of  the 
given  prwdvwm,  and  devolves  upon  every  person  who  suoces- 
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sively  occupies  the  same,  the  right  is  ascribed  (by  a  natural  Lbct.  l 
and  convenient  ellipsis)  to  the  prcBdium  itself.  Vesting  in 
every  person  who  happens  to  occupy  the  prcedivm,  and  vest- 
ing in  every  occupier  as  the  occupier  thereof,  the  right  is 
spoken  of  as  if  it  resided  in  the  prcedivm,  and  as  if  it  existed 
for  the  advantage  of  that  senseless,  or  inanimate  subject. 
The  prcedivm  is  erected  into  a  legal  or  fictitious  person, 
and  is  styled  '  prsedium  dominans.9  On  the  other  hand,  the 
prceditm,  against  whose  occupiers  the  right  is  enjoyed  or 
exercised,  is  spoken  of  (by  a  like  ellipsis)  as  if  it  were  sub- 
ject to  a  duty.  The  duty  attaching  upon  the  successive  oc- 
cupiers of  the  prcedvum,  is  ascribed  to  the  prceddum  itself: 
which,  like  the  related  prcsdvum,  is  erected  into  a  person,  and 
contradistinguished  from  the  other  by  the  name  of '  prsedium 
servient.9  Hence  the  use  of  the  expressions  c  real 9  and 
€  personal,9  for  the  purpose  of  distinguishing  servitudes. 

The  rights  of  servitude  which  are  inseparable  from  the 
occupation  of  prcedda,  are  said  to  reside  in  those  given  or  v 

determinate  things,  and  not  in  the  physical  persons  who  suc- 
cessively occupy  or  enjoy  them.    And,  by  virtue  of  this  ellip-. 
sis  and  of  the  fiction  which  grows  out  of  it,  servitudes  of  the 
kind  are  styled  *  servitutes  rerwn 9  or  *  servitutes  reales ; 9  i.  e.   ' 
rights  of  servitude  annexed  or  belonging  to  things. 

The  rights  of  servitude  which  are  not  conjoined  with  such 
occupation,  Cannot  be  spoken  of  as  if  they  resided  in  things. 
And  since  it  is  necessary  to  distinguish  them  from  real  or 
praedial  servitudes,  they  are  styled  '  servitutes  personarum 9 
or  '  servitutes  personates : '  i.  e.  rights  of  servitude  annexed 
or  belonging  to  persons.  See  Table  II.  Note  5,  Section  4, 
post. 

A  personal  servitude  (or  a  personal  right  of  servitude) 
resides  in  a  given  or  determinate  person,  not  as  being  the 
owner  or  occupier  of  a  given  parcel  of  land. 

The  expression  *  personal '  (as  here  used)  is,  like  a  multi- 
tude of  other  expressions  wearing  a  positive  form,  a  merely 
negative  term.  It  means  that  the  servitude  to  which  it  is 
applied,  is  not  a  real  servitude  (in  the  sense  which  I  have 
just  explained) :  that  it  does  not  reside  in  the  party  entitled 
to  it,  as  being  the  owner  or  occupier  of  a  given  or  determi- 
nate thing  other  than  the  determinate  thing  over  which  the 
right  exists.  For  (it  is  manifest)  every  servitude  (personal 
or  real)  is,  in  some  senses  of  the  term  '  personal,9  a  personal 
servitude :   i.  e.  it  resides,  as  a  right,  in  a  person,  and  is 

T  2 
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Lect.  l  due,  as  a  duty,  from  a  person :  although  it  may  reside  in 
the  party  entitled  as  standing  in  a  given  relation  to  1 
given  thing,  or  as  considered  without  relation  to  a  given 
thing. 

And  (as  is  equally  manifest)  every  servitude,  personal  or 
real,  is,  in  some  senses  of  the  term  '  real/  a  real  servitude. 
For,  whether  it  reside  in  the  party  entitled,  as  being  related 
to  a  given  thing,  or  it  reside  in  the  party  entitled  indepen- 
dently of  such  relation,  it  is  a  right  over  a  thing  of  which 
the  burthened  party  is  the  owner  or  possessor,  or  (what  is 
the  same  in  effect)  over  a  person  (occupying  a  position 
analogous  to  that  of  a  thing)  of  whom  the  burthened  party 
is  owner  or  possessor.  (E.  g. :  We  may  conceive  that  the 
subject  of  the  servitude  is  a  $lwve  of  which  the  burthened 
party  is  either  dominus  or  adverse  possessor.)  And  whatever 
may  be  the  character  wherein  the  party  having  the  servitude 
hath  the  same,  his  right  of  servitude  is  also  real,  as  being 
jus  in  rem :  for,  as  I  have  shewn  in  former  Lectures  and  also 
elsewhere,  the  real  and  personal  rights  of  the  modern  Civilian* 
(as  well  as  their  jura  in  re  and  jura  ad  rem)  are,  in  their 
largest  meanings,  equivalent  to  the  jura  in  rem  and  jura  » 
personam  of  the  same  Civilians,  and  to  the  dominia  and  obli- 
gationes  of  the  Roman  lawyers  themselves. — Unless  a  servi- 
tude be  real  as  meaning  jus  in  rem9  it  is  not  a  servitude 
properly  so  called :  but  it  is  merely  a  right  availing  exclu- 
sively against  a  determinate  person  or  persons,  and  arising 
ex  contractu  or  quasi  ex  contractu. 

This  negative  import  of  personal,  as  applied  to  a  servi- 
tude, ought  to  be  marked  particularly.  For,  in  consequence 
of  writers  not  having  noted  or  remembered  it,  they  have 
frequently  missed  the  essence  of  the  distinction  between  real 
and  personal  servitudes,  and  have  regarded  mere  accidents 
as  being  essential  to  it. 

For  example :  We  are  told  by  M.  Bogron 47  (the  anno- 
tator  on  the  French  Code  whom  I  have  already  mentioned) 
that  a  real  servitude  is  real,  because  it  is  due  not  to  a  per- 
son, but  to  a  thing :  M.  Bogron  meaning  thereby  (if,  in- 
deed, we  can  impute  a  meaning  to  him),  that  it  is  due  to  a 
person  as  being  related  to  a  thing  by  his  ownership  or  ad- 
verse possession  thereof.  And  he  tells  us,  conversely,  that 
a  personal  servitude  is  a  personal  servitude,  because  it  is 
due,  not  to  a  thing,  but  to  a  person  :    He  meaning  thereby 

*l  Code  civil  expliqu^,  voL  ?•  p.  241. 
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(in  so  far  as  meaning  he  hath,)  that  it  is  due  to  a  person,     Lkct.l 
independently  of  his  ownership  or  adverse  possession  of  any 
determinate  thing. 

And,  in  like  manner,  a  right  of  common  in  gross  (which 
is  of  a  species  of  personal  servitudes)  is  said,  in  the  lan- 
guage of  the  English  law,  *  to  be  annexed  to  the  person  of 
ttie  party  in  whom  it  resides : '  an  expression  which  obscures 
and  perplexes  the  true  nature  of  the  right ;  inasmuch  as 
any  right  whatever,  not  less  than  any  other  right  whatever, 
is  annexed  to,  or  inheres  in,  the  person  of  the  party  entitled. 
The  English  lawyers,  however,  unlike  M.  Bogron,  do  not 
mistake  the  import  of  the  distinction,  although  they  use 
expressions  which  tend  to  obscure  it.  For,  in  the  same 
breath,  wherein  they  tell  us  that  a  right  of  common  in  gross 
is  annexed  to  the  party's  person,  they  tell  us  that  it  is  such 
a  right  of  common  as  is  not  appurtenant  to  a  land  or  mes- 
suage,48 thus  hitting  off  accurately  the  negative  character 
which  distinguishes  a  personal  from  a  real  servitude. 

Again :  we  are  told  by  modern  expositors  of  the  Roman 
Law,  that  a  personal  servitude  is  created  for  the  advantage 
of  the  given  person  in  whom  it  resides,  is  inseparable  from 
his  person,  and  necessarily  ceases  at  his  death : 49  In  other 
words,  that  a  personal  servitude  is  necessarily  an  interest 
for  the  life  only  of  the  party  entitled,  and  is  by  the  party 
unalienable. 

But,  first :  A  personal  servitude,  though  no  more  than  a 
life  interest,  if  the  extent  of  the  interest  be  not  declared  at 
the  creation,  may  be  given,  by  express  words,  to  the  party 
and  his  heirs.  And,  admitting  that  the  Roman  law  deter- 
mined otherwise,  the  limitation  of  the  interest  to  the  life  of 
the  party,  were  merely  an  accidental  consequence  of  an  acci- 
dental provision  of  the  Soman  Law.  For  what  is  there  in 
the  essence  of  a  personal  servitude,  that  necessarily  limits 
its  duration  to  the  life  of  the  party? 

With  regard  to  its  alleged  unalienability,  it  was  not  alien- 
able completely :  that  is  to  say,  the  party  might  cut  out  of 
it,  and  pass  to  another,  any  interest  of  limited  duration 
short  of  his  whole  estate.  But  he  could  not  so  alien  it,  as 
not  to  leave  a  reversion  in  himself,  and  as  to  cast  on  the 
alienee  the  whole  right  of  servitude. 

But  admitting  that  it  was  unalienable,  its  unalienability 
was  a  mere  accident,  and  not  a  property  inseparable  from 

tt  Bkckitone,  vol.  ii.  p.  33.  •  Mackeldey,  toI.  ii.  p.  79,  80. 
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Lkct.  L  its  very  nature.  There  is  no  reason,  why  a  right  of  common 
in  gross  should  not  be  just  as  alienable  as  any  right  of 
property  in  the  same  subject. 

The  modern  expositors  of  the  Roman  Law  have,  therefore, 
characterised  a  personal  servitude,  not  by  its  true  essence, 
but  by  certain  of  its  mere  accidents  :  misstating,  by  the  bye 
be  it  mentioned,  those  very  accidents. 

And  they  probably  were  led  into  this  error,  by  their  not 
remarking  that  merely  negative  meaning  of  the  epithet  per- 
sonal  to  which  I  have  adverted.  Seeing  that  the  servitude 
is  styled  personal,  they  supposed  that  it  must  have  some 
special  connection  with  the  person  of  the  party :  that  it  was, 
in  its  very  nature,  inseparable  from  his  person,  or  insepa- 
rably connected  with  his  person:  that  it  therefore  expired 
necessarily  with  his  person,  or  could  not  endure  beyond  his 
life,  and  was  also  unalienable  to  any  other  party.50 

It  is  remarkable  that  unalienability  (which  they  suppose 
to  be  of  the  essence  of  a  personal  servitude)  is  truly,  in  a 
certain  sense,  of  the  essence  of  a  real.  For  since  it  is  an- 
nexed to  a  given  prcedium  (or  resides  exclusively  in  the 
owners  or  occupiers  thereof),  it  cannot  be  aliened  or  de- 
tached from  the  prcedium  itself  (or  cannot  be  aliened  without 
the  prcedium),  without  changing  it  from  a  real  to  a  personal 
servitude.  Insomuch  that  a  necessary  property  of  real 
servitudes  has  been  mistaken  for  a  characteristic  mark  of 
servitudes  of  the  opposed  class. 

[v.  v.  Semble,  that  a  real  servitude  can  hardly  exist  over  a 
movable.     (Suggest  reason.) 

In  fact  and  practice,  all  the  real  servitudes  of  the  Roman 
Law  are  servitudes  over  immovables.  Is  is  essential  to  the 
being  of  a  real  servitude  that  there  should  be  a  c  prcedium 
serviens,'  and  a  'prcedium  dominant.9 

v.  v.  Semble9  that  a  personal  servitude,  if  a  genuine  ser- 
vitude, and  not  one  of  the  modes  of  property  improperly 
called  servitudes,  can  hardly  exist  over  a  movable.  (State 
reason.)] 

The  division  of  servitudes  into  affirmative  and  negative 
and  into  real  and  personal,  are  manifestly  ctobs  divisions. 
A  right  of  way  and  a  right  of  common  are  both  of  them 
affirmative  servitudes,  being  rights  to  use  or  deal  positively 
with  the  subject :  and  they  may  be  either  appurtenant  or  « 
gross ;  that  is,  either  real  or  personal. 

*•  Mackeldey,  vol.  ii.  p.  88. 
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Negative  servitudes,  perhaps,  are  nearly  universally  real.     Lect.  l 
They  generally  avail  only  to  the  advantage  of  the  owner  or. 
occupant  of  the  one  prcBdiwm>  as  being  such  owner  or  occupant, 
against  the  owner  or  occupant  of  an  adjoining  prcBctium. 

There  is  a  distinction  of  real  servitudes  into  servitutes 
prcBddorum  urbanorum,  and  servitvies  prcediorum  rvsticorum. 
Bat  as  the  distinction  is  peculiar  to  the  Roman  Law,  and 
has  no  scientific  precision,  I  pass  it  over  as  not  belonging 
to  my  Course.  I  merely  mention  it  for  the  sake  of  the 
terms. 

An  wrbwn  servitude  has  no  necessary  connection  with  a  city 
or  town.  A  rustic  servitude  has  no  necessary  connection  with 
the  country. 

An  urbai*  servitude  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected).  A  rustic 
servitude  is  a  real  servitude  appurtenant  to  land  (without 
reference  to  any  building  that  may  happen  to  be  erected 
upon  it). 

The  principal  scope  of  an  urban  servitude,  is,  speaking 
generally,  the  commodious  enjoyment  of  a  dwelling-house  to 
which  it  is  annexed.  The  principal  scope  of  a  rustic  servi- 
tude, is,  speaking  generally,  the  commodious  cultivation  of 
a  parcel  of  land  to  which  the  servitude  is  appurtenant.  Con- 
sequently, urban  servitudes  occur  most  frequently  in  a  city 
or  town:  rustic  servitudes  occur  most  frequently  in  the 
country.  And  hence  the  respective  names  of  the  two  classes 
of  servitudes :  Though  an  urban  servitude  may  be  annexed 
to  a  building  situate  in  the  country,  as  a  rustic  servitude 
may  be  appurtenant  to  land  within  the  boundary  of  a  city  or 
town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction 
to  one's  ancient  lights,  is  an  urban  servitude  :  i.  e.  annexed 
to  a  building :  A  right  to  pasture  one's  oxen  on  land  be- 
longing to  another,  is,  speaking  generally,  a  rustic  servi- 
tude :  i.  e.  annexed  to  a  farm,  and  not  to  any  of  the  farm 
buildings. 

By  modern  Civilians,  and  in  the  language  of  the  modern 
systems  of  law  which  are  mainly  formed  on  the  Soman,  real 
and  personal  servitudes  are  marked  and  distinguished  by 
those  epithets.51  In  the  language  of  the  Soman  lawyers, 
they  are  also  marked  and  distinguished  by  those  epithets, 
but  are   more  commonly  called   servitidea  prmdiorum  rive 

n  Bogron,  toI.  L  p.  263. 
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Iact.l^  rerum,  and  servitutes  personarum sive  hominum.  It  is  worthy 
of  remark,  that  real  servitudes,  in  the  language  of  the  Boman 
lawyers,  are  frequently  styled  servitutes  simply :  or  that  the 
name  servitutes  is  frequently  restricted  to  real  servitudes, 
whilst  personal  servitudes  pass  under  the  generic  name  of 
jura  in  re  aliend :  which,  as  I  shall  shew  hereafter,  comprises 
many  rights  not  esteemed  servitudes,  and  others  which, 
though  sometimes  included  among  servitudes,  are  improperly 
so  included. 

In  the  language  aho  of  the  French  Code,  the  term. c  servi- 
tude' is  limited  exclusively  to  real  or  predial  servitudes,  or 
services  fancier s :  personal  servitudes  not  being  marked  by  any 
common  epithet,  but  being  designated  exclusively  by  the 
names  of  their  several  species :  As '  usufruit,  usage,  habitation,' 
and  so  on." 

In  the  English  Law,  we  have  no  adequate  names  to  mark 
the  distinction  between  real  and  personal  servitudes,  any  more 
than  we  have  an  adequate  name  for  servitudes.  The  names 
approaching  to  the  Boman,  would  be,  easements  appendant 
and  appurtenant,  and  easements  in  gross. 


Examples 
of  real  and 
personal 
servitudes. 


Having  explained  these  two  classes  of  servitudes  in  general 
terms,  I  shall  advert  to  some  examples  of  each  kind. 

A  right  of  way  appurtenant  is  an  obvious  example  of  a 
real  servitude ;  and  a  right  of  way  in  gross,  of  a.  personal 
servitude. 

Common  appendant  and  appurtenant,  as  opposed  to  com* 
mon  in  gross,  are  an  equally  familiar  example  of  a  real  servi- 
tude. I  advert  to  it  in  order  to  observe  that  what  is  called 
appendance  (if  I  may  be  permitted  to  coin  an  abstract  name 
corresponding  to  the  concrete  appendant)  is  merely  a  species  or 
modification  of  appurtenance.  The  distinction,  as  drawn  by 
Coke  and  Blackstone,  is  merely,  that  into  common  appendant 
there  enters  the  notion  of  the  feudal  relation  constituted  by 
tenure :  the  right  is  a  right  enjoyed  by  each  person  having  a 
house  or  land  within  the  manor,  against  the  lord  who  is  the 
owner  or  against  other  parties  within  the  manor :  while  in  the 
case  of  common  appurtenant,  the  same  right  exists  without 
any  relation  arising  from  tenure. 

Another  instance  of  a  servitude  is  a  right  to  a  pew  in 
church.  In  some  cases,  there  is  a  right  to  a  pew  by  pre- 
scription as  appurtenant  to  a  messuage ;  in  other  cases,  a 

H  [v.  if.]  Origin  of  the  names  real  and  personal  servitudes.  See  Table  IL, 
Not*  6,  |  4,  post. 
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pew  is  granted  to  a  person  by  the  ordinary ;  in  that  case,  it    Lkct.l 
is  an  easement  in  gross.     It  is  clearly  an  easement ;  being 
a  right  to  go  into  and  use  a  particular  part  of  the  church 
as  against  the  parson  in  whom  the  freehold  of  the  church 
resides. 

From  the  distinction  between  real  and  personal  servitudes,  The  modes 
I  proceed  to  certain  rights,  which,  in  the  language  of  the  ^JJJJ'jJf* 
Roman  Law,  and  of  the  modern  systems  which  borrow  its  the  lan- 
terms  and  classifications,  are  improperly  (as  I  conceive)  styled  theftoman 
servitudes.     For,  in  all  these  cases,  the  party  entitled  to  the  {^Senf 
so-called  servitude  has  an  indefinite  power  or  liberty  of  using  systems 
or  dealing  with  the  object.    The  right,  therefore,  is  not  a  j^1^^ 
definite  subtraction  from  the  indefinite   power  of  user  or  jDdcUan- 
exclusion  residing  in  the  owner  of  the  subject.     It  is  not  areimpro- 
a  servitude  properly  so  called,  but  a  mode  of  property  or  SemtuJesf 
dominion. 

The  party  has  condominium  (or  joint  property,  or  property 
in  common)  with,  or  concurrently  with,  another  owner ;  or 
some  right  of  property  of  limited  duration  (as  an  estate  for 
life  or  years)  upon  which  the  right  of  property  in  the  other 
owner  is  expectant  in  remainder  or  reversion. 

Unless,  at  least,  these  so-called  servitudes  be  modes  of 
property,  I  cannot  perceive  that  there  is  any  intelligible  dis- 
tinction between  dominia  and  servitutes,  or  account  for  the 
terms  wherein  the  latter  are  commonly  distinguished  from 
the  former.  All  the  rights  in  question  are,  it  seems  to  me, 
rights  of  property  for  life. 

1.  The  first  is  ueusfructua :  a  right  of  completely  enjoying 
the  whole  subject  for  life  merely  under  certain  restrictions. 
The  entitled  party  cannot  cede  his  usufruet  so  as  to  put  the 
alienee  in  his  own  place,  though  he  may  let  it  out,  reserving 
a  reversion  to  himself.  We  should  call  this  right,  I  think 
very  justly,  an  estate  for  life. 

2.  The  next  is  vsus :  which  in  practice  is  a  mere  mode  of 
usufruct,  that  is,  the  same  right  with  some  additional  limi- 
tations in  point  of  user. 

8.  The  next  is  habitatio :  also  a  mode  of  usufruct.  This 
is  a  right  of  residing  in  the  house  which  is  the  subject  of  the 
right;  and  a  power  of  dealing  with  it,  not  positively  defined 
or  circumscribed,  but  still  more  restricted  than  in  the  case 
of  usus.  The  party  must  use  it  for  his  own  habitation ;  he 
cannot  alienate  it;  but  still  his  power  of  user  is  indefinite : 
it  is  an  estate  for  life  restricted  in  point  of  user. 
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Lect.  L  4.  The  next  is  opera  servorum :  a  so-called  servitude  over 
a  person ;  not  however  a  servitude,  bat  a  letting  of  a  slave, 
for  the  life  either  of  the  slave  or  of  the  party  to  whom  he 
is  let,  with  a  reversion  to  the  party  who  lets*  This,  therefore, 
is  a  life  interest  in  the  slave  amounting  to  a  mode  of  pro- 
perty. A  servitude  in  the  proper  sense  can  hardly  exist  over 
a  person.  The  master  of  a  slave  would  not  be  likely  to  let 
him  out  for  some  one  specific  use,  as  (for  example)  for  clean- 
ing shoes. 

All  these  various  rights  of  ususfruchis,  usus,  and  habitatio, 
would  be  deemed  (I  think)  by  English  lawyers,  rights  of 
property  (for  the  life  of  the  owner)  variously  restricted  in 
respect  of  the  power  of  user.**  In  our  own  law,  we  have 
various  modes  of  property,  variously  distinguished  from  one 
another  by  similarly  varying  limitations  to  the  power  of 
user :  some  of  such  restrictions  being  set  by  the  dispositions 
of  the  authors  of  the  interests ;  and  others,  by  dispositions 
of  the  law  in  default  of  such  private  provisions.  For  ex- 
ample: tenancy  for  life,  with  or  without  impeachment  of 
waste,  tenancy  by  the  curtesy,  tenancy  in  dowry,  etc. :  In 
each  of  which  cases,  the  indefinite  power  of  user  is  restricted 
somewhat  differently. 

A  remarkable  thing  is,  that  these  miscalled  servitudes  are 
the  only  servitudes  which  are  styled  formally  and  usually, 
personal  servitudes:  Although  it  is  manifest  that  a  servi- 
tude properly  so  called,  or  importing  a  power  of  using 
which  is  defined  or  circumscribed  exactly,  may  not  only  be 
a  personal  servitude,  but  is  the  ordy  personal  servitude  that 
is  entitled  to  the  name. 

It  is,  indeed,  admitted,  by  the  Roman  lawyers  and  their 
followers,  that  if  a  servitude  (which  commonly  is  pradial  or 
real)  be  not  annexed  to  a  prcedvwm  (but  to  the  person  of  the 
party  entitled)  it  becomes,  for  that  reason,  a  personal  servi- 
tude, and  consequently  is  a  species  of  usvsfrucHs  or  usus.* 
For  example  :  A  right  of  way  in  gross,  or  not  appurtenant 
to  a  land  or  messuage,  is  a  personal  servitude,  according  to 
this  admission. 

Here,  however,  is  a  mistake.  For  though  it  would  be  a 
personal  servitude,  it  would  not  be  ususfrucbws :  ususfractus 
imparting  to  the  party  entitled  an  indefinite  power  of  user,83 
and  being  in  effect  a  mode  of  property. 

u  See  note  on  this  subject  at  the  end        "  I  am  inclined  to  think  that  the  right 

of  this  Lecture. — R.  C.  of  the  fructuarius  to  the  use  and  fruits 

M  Mackeldey,  yol.  i.  p.  87.  was  of  a  nature  more  circumscribed  than 
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.  And  admitting  that  these  improper  servitudes  cure  servi-  Lbct.  l 
tudes,  why  should  all  of  them  be  placed  in  the  category  of 
personal  servitudes  9  For  it  is  conceivable  (though  not 
likely)  that  the  usufruct  or  use  of  one  thing  may  be  appur- 
tenant or  annexed  to  the  property  or  occupation  of  another. 
And  admitting  that  these  improper  servitudes  are  servi- 
tudes, it  is  inconsistent  to  exclude  the  superficies  and  em- 
phyteusis from  the  same  category.  For  the  improper  ser- 
vitudes, like  these,  import  a  power  of  indefinite  user,  and, 
like  these,  may  be  rights  of  indefinite  duration :  i.  e.  reside 
in  the  party  and  his  heirs. 

It  seems  indeed  to  have  been  perceived  (though  not  very 
distinctly),  that  these  improper  servitudes  were  not  truly 
such.  For  (first)  although  they  are  styled  servitudes  in  va- 
rious passages  of  the  Pandects,  they  are  not  styled  servitudes 
in  the  Institutes,  but  are  marked  seriatim  by  the  names  of 
their  respective  species.  Describing  things  incorporeal  (or 
rights)  Justinian,  in  his  Institutes,  says,  '  Eodem  numero 
sunt  jura  praediorum,  urbanorum  et  rusticorum,  qua  etiam 
servitwtes  vocantur.9  And  having  treated  of  servitutes  (li- 
miting the  term  to  pradial  or  real  servitudes),  and  having 
treated  seriatim  of  usufruct,  use,  and  habitation,  he  adds, 
'  Haec  de  servitutibus9  et  usufructu,  et  usu,  et  habitations  dix- 
isse  sufficiat.'  M 

So  that  in  the  Institutes,  the  term  servitus  is  limited  to 
real  servitudes;  ususfructus,  usus9  et  habitatio9  are  not 
deemed  servitudes;  and  personal  servitudes,  properly  so 
called,  are  passed  over  without  notice. 

Precisely  the  same  method  is  followed  in  the  French 
Code.  In  the  second  title  of  the  second  book,  property  or 
dominion  is  treated  of.  In  the  third  title  usufruit,  usage, 
and  habitation  (which  are  not  called  servitudes),  are  handled 
seriatim.  And  the  fourth  title  is  devoted  to  Servitudes  or 
Services  fonders :  i.  e.  real  or  pradial  servitudes.  So  that 
in  the  French  Code,  as  well  as  in  the  Institutes,  personal 
servitudes  properly  so  called  are  not  formally  mentioned. 

the  author  seems  to  allow,  and  that  the  belonging  to  the  dominns  and  fractu- 

only  difficulty  in  ascertaining  the  precise  arias  respectively.     The  title  '  Quod  vi 

line  of  demarcation  between  the  rights  aut  dam '  (D.  xliii.  24)  is  especially 

of  the  fructuarius  and  the  dominns  arises  instructive.    This  interdict  was  compe- 

from  the  fact  that  it  was  so  fixed  by  cub-  tent  only  on  the  ground  of  injury  to 

torn  as  seldom  to  occasion  a  question  of  the  solum  (the  property  of  the  dominus)t 

dispute.    With  regard  to  rights  over  a  but  the/ructuarius  could  resort  to  it  to 

fundus,  at  least,  this  is  what  we  should  protect  his  own  interest  so  far  as  affected 

expect,  where  modes  of  cultivation  were  by  the  injury  in  question. — See  note  at 

unvarying.    In  the  titles  to  the  Digest  the  end  of  the  Lecture. — B.  C. 

on  the  various  interdicts,  there  are  many  *•  Institutes,  ii,  5,  ]  6. 
indications  as  to  the  extent  of  interest 
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Let-  l  Secondly,  by  Sarigny,  in  his  Treatise  on  Possession,  it 
is  remarked,  that  the  possession  of  a  right  of  usufruct,  or  of 
a  right  of  use,  resembles  the  possession  of  a  thing,  by  the 
proprietor,  or  by  an  adverse  possessor  exercising  rights  of 
property  over  the  thing.  And  that  a  disturbance  of  the  one 
possession  resembles  a  disturbance  of  the  other.47 

Now  this  must  happen  for  the  reason  I  have  already 
stated :  namely,  that  the  right  of  ususfruct  or  user,  like  that 
of  property,  is  indefinite  in  point  of  user.  For  what  is  pos- 
session (meaning  legal  possession,  not  mere  physical  handling 
of  the  subject)  but  the  exercise  of  a  right? 

This  leads  to  the  distinction  between  possession  and  quasi- 
possession.  Each  is  a  mode  of  possession,  and  each  (con- 
sidered as  legal,  not  physical  possession)  consists  in  the  exer- 
cise of  the  corresponding  right.  Now  possession  properly 
so  called  is  the  exercise  of  the  right  of  property,  either  by 
the  proprietor  or  by  somebody  holding  adversely  to  the  pro- 
prietor, who  on  that  adverse  possession  may  by  prescription 
found  a  right  as  against  the  proprietor  himself.  Quasi- 
possession  again  is  the  exercise  not  of  a  right  of  property, 
but  of  a  right  of  servitude :  distinguished  from  possession  of 
a  right  of  property  in  this,  that  as  in  the  one  right  the 
uses  are  indefinite  in  number,  and  in  the  other  exactly  de- 
fined, possession  is  indefinite  user,  and  quasi-possession  is 
definite  user  of  the  subject.  Since,  therefore,  Savigny  as- 
similates possession  of  a  right  of  usufruct  or  use  to  the 
former  and  not  to  the  latter,  the  true  nature  of  these  im- 
proper servitudes  must  have  been  perceived  by  him,  though 
not  distinctly  stated.  For  he  says,  quasi-possession  of  usus 
and  ususfructus  is  not  like  quasi  possessio  of  a  real  servitude, 
but  like  possessio  of  a  right  of  property. 


Note. — On  the  difference  between  ususfructus,  etc.  and  the  life  estates 
known  to  the  English  law. 

I  think  that  in  the  above  Lecture  the  anthor  has  assumed  a  closer  analogy 
than  really  exists  between  the  tmtsfructus,  etc.  of  the  Roman  and  the 

"  '  Die  personlichen  Servituten  haben  sine  bestimmte  Person  gebunden,  fol- 

das  Eigenthiimliche,  class  die  Aueiibung  glich  unveritasserlich,  folglich  hat  selbst 

derselben  immer  mit  dem  natikrlichen  die  Verausserung  derselben  (durch  Ver- 

Besitz  der  Sache  selbst  yerbunden  isk'  *  kauf,  Schenkang,  etc)  im  Wesentlichen 

«...  keine  andere  Wirkung  als  eine  blosse 

'Erworben  also  wird  diese  Art  des  Verpachtung.' 

Besitzes  dmrch  dasselbe  Handeln,  wie  8avigny%  Recht  des  Bes&ses,  5***  Abs» 

der  Besitz  der  Sache  selbst/  etc.       .    .  $45. 

'Das  Becht  dieser  Seryituten  istan 
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life  estates  known  to  the  English  law.    I  believe  that  the  difference  is  an     Lect.  L 
important  one.  '       ' 

For  the  sake  of  simplicity  I  will  consider  the  largest  of  the  estates  in 
question  known  to  the  Roman  law,  namely,  ususfructus,  and  shew  how  it  differs 
from  the  life  estate  of  freehold  known  to  the  English  law. 

Ususfructus,  according  to  its  original  conception,  was  a  right  which  inhered 
in  the  person  of  the  fructuarius,  and  by  the  old  jus  civile  it  was  deemed  in- 
transmissible and  indivisible.  By  the  same  Jus  chile  it  could  not  be  the 
subject  of  a  tenancy  in  common,  although  it  might  belong  to  two  or  more 
persons  as  joint  tenants,  with  jus  accrescendi  to  the  survivor.  The  most 
formal  mode  of  constituting  such  joint  tenancy  in  usufruct  was*  Usumfructum 
do,  lego,  Sempronio  et  separatim  Titio.'  Ususfructus  fundi,  though  constituted 
('  deductus ')  by  mancipatio,  was  (in  the  law  before  Justinian)  itself  a  res  nee 
mancipL  It  was  lost,  like  any  other  servitude,. mm  utendo,  except  in  the  so- 
called  ususfructus  pecunus,  which  was  not  properly  ususfructus  at  all,  for  the 
dominium  was  there  deemed  to  be  with  the  fructuarius  (Vat  Flag.  45,  47 ; 
75-77). 

By  the  jus  civile  the  fructuarius  did  not  possess  the  fundus — a  convenient 
doctrine,  which  had  the  advantage  of  rendering  the  right  of  usufruct  con- 
sistent with  a  positive  prescription  of  very  short  period.  He  had,  how* 
ever,  quasi-possession  of  the  usufruct  and  naturaUs  possessio  of  the  subject, 
which  enabled  him  to  use  the  various  interdicts  to  protect  his  interest. — 
See  Dig.  xliii.  26  (De  precario),  I.  6,  §  2 ;  and  cf.  Dig.  xliii.  17  (Uti  possi- 
detis), L  4 ;  and  Dig.  zliii.  24  (Quod  vi  aut  clam),  L 16 ;  and  Savigny,  Recht 
des  Besitzee,  §  7  (Civilis  et  naturalis  possessio). 

But  the  difference  between  the  Roman  ususfructus  and  the  English  life 
estate  of  freehold  is  not  one  depending  merely  on  the  rules  of  the  jus  civile  or 
on  the  modes  by  which  usufruct  was  constituted  and  lost 

The  substantive  rights  of  the  dominus  and  the  fructuarius  respectively  are 
shortly  expressed  by  saying  that  the  right  to  the  solum  is  in  the  dominus, 
that  to  thefructus  is  in  the  fructuarius.  In  subjects  capable  of  use  and  en- 
joyment, such  as  a  house  and  pleasure-grounds,  the  usufruct  gave  a  right  to 
the  amcenitas,  which  both  the  dominus  and  all  others  can  be  restrained  from 
infringing.  Subject,  however,  to  the  right  of  the  fructuarius  to  the  fruits 
and  to  the  amcenitas,  the  dominus  had  a  present  right  in  the  solum,  including 
all  things  of  a  permanent  nature  adhering  thereto  or  growing  thereon.  Con- 
sequently, such  trees  as  were  neither  fruitful,  nor  conduced  to  the  amcenitas, 
were  absolutely  at  his  disposal,  and  the  fructuarius  was  neither  interested  in 
them  nor  responsible  for  the  care  of  them.  There  was  an  exception  in  silva 
cutdua,  which,  when  cut  at  maturity,  generally  went  to  the  profit  of  the 
fructuarius.    Dig.  xliii  24  (Quod  vi  aut  clam,  etc.),  1.  16,  18. 

It  necessarily  follows,  and  I  think  it  is  assumed  throughout  the  passages 
in  the  Digest  bearing  on  these  rights,  that  the  dominus  had,  notwithstanding 
the  usufruct  in  the  other,  a  right  of  entry  upon  the  premises,  provided  only 
he  abstained  from  interfering  with  the  complete  and  ample  enjoyment  by 
the  other  of  the  rights  which  the  usufruct  conferred.  The  extent  to  which 
the  dominus  might  avail  himself  of  his  right  of  entry  must,  no  doubt,  have 
depended  on  the  nature  of  the  subject.  In  the  case  of  a  house  and  pleasure- 
grounds,  of  course  the  entry  by  the  dominus  was  practically  suspended, 
except  so  far  as  might  be  necessary  for  the  sole  purpose  of  protecting  his 
reversionary  interest;  but  in  the  case  of  a  fundus  consisting  of  rural  subjects, 
the  domintis  might  have  many  rights  in  the  solum  which  could  be  exercised 
without  interference  with  the  fructus  or  the  amcenitas.    The  substantive 
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Lect.  L  right  in  the  dominms  being  clear,  his  right  of  entry  is  generally,  by  the 
Roman  jurists,  tacitly  assumed.  But  there  is  one  passage  that  places  this 
right  beyond  doubt  It  is  explicitly  stated  by  Ulpian  that  the  dommus  had 
the  right  to  use,  without  obstruction  from  the  fractuarius  of  his  own  farm, 
a  servitude  road  belonging  to  this  farm  over  that  of  a  neighbour.  Dig.  zliii. 
19  (De  itinere,  etc.),  L  3,  §  6.  It  follows,  by  necessary  implication,  that  he 
had  a  right  of  entry  upon  the  ground  of  his  own  farm  itself. 

In  Scotch  law,  the  right  of  liferent  is  in  most  of  its  incidents,  as  well  as 
in  its  conception,  modelled  upon  the  usufruct  of  the  Boman  law,  and  is  by 
Stair  and  Erskine  classed  with  personal  servitudes. 

Like  the  usufruct  of  the  old/u*  civile,  liferent  is  personal  to  the  liferenter, 
and  although  the  liferenter  be  infeft,  he  cannot  so  transmit  his  right  as  to 
infeft  his  assignee.  The  assignee  of  a  liferent  cannot  consequently  acquire  a 
complete  real  right,  although  he  may  get  what  is  practically  equivalent  to 
it,  either  by  insisting  on  actual  possession,  or  by  giving  notice  of  his  right  to 
the  tenants  of  the  lands. 

Speaking  generally,  and  in  the  absence  of  special  provision  to  the  contrary, 
a  right  of  liferent  excepts  coal,  lime,  quarries,  minerals,  etc.,  although  these 
are  by  the  law  of  Scotland  considered  to  be  part  or  parcel  of  the  land ;  and 
the  fiar  (Le.  dominus  or  reversioner;  may  enter  and  work  them,  paying  sur- 
face damage,  provided  he  do  no  novel  injury  to  the  amenity  of  the  liferenter's 
possession.  The  fiar  may  also  cut  and  sell  the  timber,  so  as  not  to  injure  the 
amenity. 

From  what  is  said  above,  it  is  evident  that  there  is  room  for  a  clear  die* 
tinction  between  such  rights  as  tmwfructu$  and  liferent  in  the  Boman  and 
Scotch  law  on  the  one  hand,  and  the  various  life  estates  known  to  the  Eng- 
lish law  on  the  other.  It  follows  that  those  who  class  the  former  rights  with 
servitudes  are  not  more  unphilosophical  than  those  who  class  them  with 
rights  of  property.  The  distinction  between  property  and  servitude  is,  in- 
deed, arbitrary,  as  the  author  seems  to  admit ;  and  it  may  be  questioned 
whether  any  intelligible  ground  of  distinction  exists,  unless  we  say  that  pro- 
perty is  the  residuary  right  under  burden  of  the  servitude.  And  this  is,  I 
believe,  the  ratio  of  the  distinction  as  understood  by  the  Roman  lawyers. 
Perhaps  it  may  be  added  that  to  constitute  dommmm  as  opposed  to  sertwhu, 
the  residuary  right  must  be  of  a  description  to  which  some  present  enjoyment 
is  generally  incident — R.  C. 


LECTUKE  LI. 

EIGHTS   IN  MEM  DISTINGUISHED   IN  BEBPEOT  OF  DURATION. 

Lect  li    I  have  considered  such  distinctions  between  primary  jura 

Primary      *n  rem  M  are  fonnded  on  differences  between  the  degrees 
Bights,  etc.  wherein  the  entitled  persons  may  use  or  deal  with  the  sab- 

Bight8  *tt        IflCtfl 
rem,  per§e.    jet/to. 

Bat  primary  rights  of  the  class  are  also  distinguishable 
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by  differences  between  the  quantities  of  time  during  which  Lect.  li 
they  are  calculated  to  last.  And  whatever  be  the  quantity 
of  time  during  which  it  is  calculated  to  last,  or  whatever  be 
the  extent  of  its  duration,  a  primary  right  of  the  class  may 
be  present  or  future ;  or,  in  other  words,  may  be  vested  or 
contingent.  And  if  it  be  present  or  vested,  it  may  be 
coupled  with  a  right  in  the  party  to  present  enjoyment  or 
exercise,  or  the  right  of  the  party  to  enjoy  or  exercise  may 
be  presently  suspended  or  postponed*  One  person,  for  ex- 
ample, may  have  an  estate  for  life  with  remainder  in  fee  to 
another;  in  which  case,  the  latter  has  a  present  or  vested 
right,  but  has  no  right  to  present  enjoyment,  his  right  to 
the  enjoyment  of  the  subject  being  suspended  by  the  pen- 
dency of  the  right  in  the  first  taker. 

From  distinctions  founded  on  differences  between  the 
extents  of  user,  I  shall  proceed  to  the  distinctions  which 
I  have  now  suggested:  namely,  the  distinctions  which  are 
founded  on  differences  between  the  durations  of  rights ;  be- 
tween present  or  vested  rights,  and  future  or  contingent 
rights ;  and  between  such  present  rights  as  are  coupled  with 
a  right  to  present  enjoyment,  and  such  present  rights  as 
are  coupled  with  a  right  to  enjoyment  to  commence  at  a 
future  time. 

In  treating  of  rights  in  respect  of  their  different  durations,  Of  rach 
I  shall  follow  the  method  which  I  observed  when  treating  of  between0™ 
rights  in  respect  of  the  different  powers  of  user  respectively  jJS^Jdrti 
annexed  to  them :  that  is  to  say,  I  shall  assume  that  they  are  on  differ- 

a  a  1  encee  be- 

present  or  vested.  tween  t^ 

Before  I  proceed  to  the  distinctions  between  rights  which  dn»tion«. 
are  founded  on  differences  between  their  durations,  I  must  f^^T 
remark  that  these  distinctions  are  inseparably  connected  jMepu-aWy 
with  matter  which  I  shall  discuss  in  future  lectures :  namely,  with  mote 
the  various  modes  or  titles  by  which  jura  in  rem  are  respec-  ^on^or81" 
tively  acquired  and  lost ;  or  the  various  facts  or  events  (or  Titles. 
the  various  causce)  whereon  rights  of  the  class  respectively 
begin  and  end.    For  example:  Before  we  can  understand 
exactly  what  is  meant  by  a  right  of  unlimited  duration,  we 
must  know  the  nature  of  descent  or  of  succession  ab  intestato. 
And  before  we  can  know  the  nature  of  absolute  property  (or 
of  property  unlimited  in  duration,  and  alienable  from  those 
who  without  alienation  would  succeed  on  the  death  of  the 
owner),  we  must  know  the  various  modes  by  which  the  right 
is  alienable,  either  voluntarily  or  involuntarily:  that  is  to 
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lkct.  li  say,  with  the  free  consent  of  the  owner  (as  in  the  case  of  a 
sale  or  gift),  or  in  the  owner's  despite  (as  in  the  case  of  his 
bankruptcy,  or  of  forfeiture  for  a  crime).  (I  apprehend  that 
any  event  of  whatever  nature  is  called  an  alienation,  which 
carries  the  right  over  to  another  person  than  the  owner  or 
the  persons  who  are  appointed  by  the  law  to  succeed  in  case 
no  alienation  takes  place :  If  the  alienation  take  place  by 
the  free  consent  of  the  owner,  it  may  be  called  voluntary 
alienation ;  if  in  the  owner's  despite,  involuntary.) 

The  connection  between  the  consideration  of  rights  in 
respect  of  their  duration,  and  the  consideration  of  the  titles 
or  means  by  which  they  are  acquired,  is  so  intimate,  that  it 
has  been  proposed  by  some  writers  to  consider  the  duration 
of  rights  under  the  several  modes  by  which  they  are  ac- 
quired. Among  these  is  Mr.  Humphreys,  in  his  Outline 
of  a  plan  for  codifying  the  law  of  real  property. 

Much  of  what  I  shall  utter,  in  regard  to  the  distinctions 
between  rights  which  are  founded  on  their  various  dura- 
tions, will  therefore  refer  to  the  modes  or  titles  by  which 
rights  are  respectively  acquired  and  lost.  And  such  is  the 
intimate  connection  between  the  various  departments  of 
every  legal  system,  that  such  reference  forward  to  matter 
yet  unexplained,  is  an  inconvenience  which  cannot  be 
avoided  by  any  expositor  of  law,  although  by  long  and  as- 
siduous reflection  it  might  be  considerably  reduced. 

9 

Rights  con-       Of  such  distinctions  between  rights  as  are  founded  on 
"espectof     differences  between  their  respective  durations,  the  leading 
a?raof n      or  principal  one  is  ti"19 :  th&t  some  are  rights  of  unlimited 
limited        duration,  whilst  others  are  rights  of  limited  duration;  a 
ofduration  right  of  limited  duration  being  either  of  a  duration  definite 
linti}efi^ufc.  **  we^  as  limited,  or  being  of  a  duration  which,  though 
or.ofdefi-'  limited,  is  not  susceptible  of  exact  circumscription.     For 
tioiLdura"     example:  An  estate  in  fee-simple,  or  absolute  property  in 
a  personal  chattel,  is  a  right  of  unlimited  duration.     Pro- 
perty for  the  life  of  the  owner,  or  for  the  life  of  another,  is 
a  right  of  limited  but  indefinite  duration.     Property  for  a 
given  number  of  years  is  a  right  of  a  duration  limited  and 
defined. 

It  is  obvious  to  remark,  that,  in  respect  of  the  party  who 
actually  bears  the  right,  a  right  cannot  be  a  right  of  un- 
limited duration.  In  regard  to  the  party  who  actually  bears 
the  right,  the  right  must  cease  on  his  death,  if  it  cease  not 
sooner. 
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By  a  right  of  unlimited  duration,  we  must  therefore  mean,    l«ct.li 
a  right  which  may  devolve  from  the  party  entitled  through  Right  of 
a  series  of  successors  of  a  given  character  or  characters,**  SunSon. 
which  may  possibly  last  for  ever :  meaning  by  a  series  of  suc- 
cessors which  may  possibly  last  for  ever,  a  series  of  successors 
to  the  continuance  of  which  there  is  no  certain  and  assign- 
able limit.     By  the  extinction  of  the  series  of  successors,  by 
the  annihilation  of  the  subject  of  the  right,  or  by  various 
other  intervening  contingencies,  the  right  may  cease.     But 
there  is  no  certain  and  assignable  event  (or  no  certain  and  ^ 

assignable  event  imported  by  the  right  itself)  on  which  the 
right  must  necessarily  determine. 

For  example  :  An  estate  in  fee  simple,  or  an  estate  in  fee  \ 

tail,  may  devolve  from  the  actual  owner,  or  from  the  party 
actually  bearing  the  right,  through  a  series  of  heirs  which 
may  possibly  last  for  ever :  that  is  to  say, 'through  a  series 
of  heirs  to  the  continuance  of  which  there  is  no  known  and 
assignable  boundary. 

As  I  have  already  remarked,  the  nature  of  a  right  of  un- 
limited duration  cannot  be  understood  completely,  without 
a  foreknowledge  of  the  nature  of  descent  or  of  succession 
ab  intestato.  In  order  to  the  existence  of  a  right  of  un- 
limited duration,  it  must  be  capable  of  devolving  ab  intes- 
tato from  the  party  actually  entitled,  through  an  infinite 
series  of  successors,  each  of  whom  may  take  by  descent : 
the  first  taking  by  descent  from  the  party  actually  entitled ; 
the  second  taking  by  descent  from  the  first ;  and  so  on  in 
infinitum. 

I  say  it  must  be  capable  of  devolving  in  the  manner  which 
I  have  now  described  through  a  series  of  successors  which 
may  endure  for  ever.  For  assuming  that  the  right  be  alien- 
able from  that  series  of  possible  successors,  either  by  the 
party  actually  bearing  it,  or  by  every  or  any  in  that  series 
of  possible  successors,  the  right  itself  would  cease  on  an 
actual  alienation,  and  a  new  right  over  the  subject  would 
begin  in  the  alienee. 

I  think,  then,  that  a  right  of  unlimited  duration  may  be 
defined  in  the  following  manner :  It  is  a  right  for  the  life 
of  the  party  actually  entitled,  and  capable  of  devolving  ab 

M  More  accurately,  I  think,  a  aeries  of  titled.    £.  g.   A  is  entitled  for  life,  re- 

successors,  which  may  possibly  last  jot  mainder  to  the  heirs  of  his  testator.    I 

ever,  pointed  out  by  a  general  description  understand  the  author  to  call  A's  right 

referring  by  way  of  Dsscmrr  (explanation  a  '  right  of  limited  duration.' — R.  C. 
of  this  term  postponed)  to  the  party  en- 

VOL.  II.  Z 
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intestato  through  a  series  of  successors  which  may  continue 
infinitely :  meaning  by  infinite,  infinitely,  and  infinitude,  all 
that  we  can  ever  mean  by  those  expressions :  namely,  the 
absence  or  negation  of  any  end  or  limit  which  it  is  possible 
to  assign. 

The  idea  of  a  right  of  unlimited  duration  is  therefore  so 
inseparably  connected  with  the  notion  of  descent  (or  with 
the  notion  of  succession  or  devolution  ab  intestato),  that  it  is 
scarcely  possible  to  explain  the  former  without  explaining 
the  latter. 

Sir  William  Blackstone's  notion  of  a  right  of  unlimited 
duration  accords  with  that  which  I  hare  now  stated.  (See 
vol.  ii.  chap,  vii.) 

By  a  right  of  limited  duration,  I  mean  a  right  which  can- 
not continue  beyond  the  happening  of  a  certain  and  assign- 
able fact,  whether  the  duration  of  the  right  be  definite  or 
indefinite. 

In  the  case  of  a  right  of  unlimited  duration,  there  is  no 
certain  and  assignable  limit  beyond  which  it  cannot  endure. 
In  the  case  of  a  right  of  limited  duration,  there  is  a  certain 
and  assignable  limit  beyond  which  it  cannot  endure:  al- 
though the  precise  time  at  which  the  event  which  constitutes 
that  assignable  limit  may  happen,  may  not  be  capable  of 
determination. 

In  the  case,  for  example,  of  a  right  for  a  given  number 
of  years,  the  right  cannot  endure  beyond  the  lapse  of  the 
given  period.  And  in  the  case  of  property  for  the  life  of 
the  actual  owner,  or  for  the  life  of  another  person,  it  must 
determine  on  the  death  of  the  owner,  or  on  the  death  of 
the  other  person,  though  the  time  of  that  death  is  not  of 
itself  certain. 

A  right  of  unlimited  duration  (as  I  understand  the  ex- 
pression) is  not  of  necessity  alienable  by  the  party  actually 
bearing  it,  from  the  possible  series  of  successors  ab  intestato. 
For  example :  According  to  the  older  English  Law,  the  te- 
nant in  fee  simple  could  not  alien  (even  with  the  consent 
of  his  feudal  superior)  without  the  consent  of  the  party 
who  was  then  his  apparent  or  presumptive  heir.  And  the 
case  seems  to  have  been  the  same  in  all  the  legal  systems 
which  obtained  through  different  parts  of  Europe  under  the 
general  name  of  the  feudal  system.  It  is  a  mistake  to  sup- 
pose that  by  the  feudal  law  the  restrictions  on  alienation 
were  designed  for  the  advantage  of  the  feudal  superior  only. 
They  appear,  from  the  fact  I  have  just  stated,  to  have  partly 
had  in  view  also  the  advantage  of  the  person  appointed  to 
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succeed.    Analagously,  in  the  Roman  Law,  domestic  heirs,    Lbct.li 
as  they  were  termed,  had  a  right  against  the  actually  en- 
titled party,  who  could  not  alien  from  them,  or  could  do  so 
only  in  a  certain  manner.    The  children  were  said  for  this 
reason  to  be  quodammodo  domiwi,  vivo  quoque  parenti  (I 
mean  by  the  old  Soman  Law,  as  we  learn  from  Grains,  and 
from  the  Pandects).    And  in  the  Greek  versions  of  the  Bo- 
man  law  books,  the  heirs  who  were  termed  mi  et  necessarily 
went  by  the  name  of  airrotckripopo/jLoi.    They  seem  to  have 
taken  not  merely  by  descent  from  the  party  originally  en- 
titled, he  having  a  complete  power  of  diverting  the  right 
from  them,  but  rather  as  being  in  a  manner  themselves 
entitled   jointly  .with  him.      And,  in  English   law,  until 
tenants  in  tail  were  able  to  alien  from  the  heirs  in  tail  by 
fine  or  recovery,  the  estate  tail  was  not  alienable  from  any 
of  the  series  of  possible  successors  on  whom  by  the  creator 
of  the  estate  it  was  destined  to  devolve. 

I  have  made  these  remarks  because  property  of  unlimited 
duration,  and  absolute  property  (or  property  with  a  power 
of  aliening  from  the  future  successors  ab  intestate)  seem  to 
be  often  confounded.  Many  writers  on  law  suppose  this 
power  to  be  of  the  essence  of  a  right  of  unlimited  duration. 
But  I  conceive  that  it  is  not  so,  although  it  is  of  the  essence 
of  dominium  in  the  narrowest  sense,  or  of  property  pre-emi- 
nently so  called. 

As  I  shall  endeavour  to  shew  immediately,  absolute  pro- 
perty is  always  accompanied  with  such  a  power  of  aliening. 
But  property  of  unlimited  duration  (as  an  estate  in  fee  sim- 
ple or  an  estate  in  tail)  is  not  of  necessity  absolute. 

But  whenever  a  right  of  unlimited  duration  is  not  alienable 
by  the  party  at  present  entitled  from  the  series  of  possible 
successors  ab  intestato,  the  right  of  the  party  actually  entitled 
is  in  effect  an  estate  for  life. 

For  example :  If  a  tenant  in  tail  had  never  acquired  the 
power  of  aliening,  by  the  introduction  of  fines  and  recoveries, 
the  estate  of  a  tenant  in  tail  would  in  fact  have  been  nothing 
more  than  an  estate  for  life.  Each  of  the  series  of  suc- 
cessors would  have  taken  only  an  estate  for  life.  (By  the  in- 
troduction of  fines  and  recoveries,  an  estate  tail  has  become, 
to  every  practical  intent  or  purpose,  tantamount  to  an  estate 
in  fee.  The  only  difference  is,  that  the  tenant  cannot  alien 
except  by  those  peculiar  modes.) 

In  confirmation  of  this  view  of  the  matter,  it  may  be  Nor  is 
observed  that  the  power  of  aliening  from  those  who  in  jJjfS*^1^ 
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default  of  such  alienation  would  take,  is  not  peculiarly 
attached  to  rights  of  unlimited  duration :  it  may  reside  in 
the  party  invested  with  a  right  of  limited  duration,  in  a 
tenant  per  autre  vie,  or  even  a  tenant  for  years.  The  party 
entitled  may  die  before  the  expiration  of  his  estate:  the 
residue  of  the  estate  must  then  in  default  of  alienation  go 
over  to  his  own  successors  as  appointed  by  the  law ;  con- 
sequently he  may  have  a  power  of  aliening  it  from  those 
successors.  The  power  of  aliening,  therefore,  will  not  serve 
to  distinguish  rights  of  unlimited  from  rights  of  limited 
duration.69 

But  though  alienability  from  the  successors  ab  intestato  is 
not  rigorously  of  the  essence  of  a  right  of  unlimited  dura- 
tion, it  is  scarcely  possible  to-  conceive  that,  in  any  society, 
all  or  most  rights  in  rem  should  be  unalienable.  If  most 
rights  of  property  were  unalienable,  all  commerce  would  be 
at  an  end.  In  &ct  and  practice,  therefore,  in  every  system 
it  is  only  in  comparatively  few  cases  that  such  rights  are  tin- 
alienable;  and  even  where  such  restrictions  on  alienation  are 
permitted,  the  power  of  tying  up,  as  it  is  called,  is  generally 
confined  within  very  narrow  limits. 

These  cases  are  of  two  kinds : 

1st.  Those  in  which  he  is  prohibited  from  aliening  the 
very  right,  or  the  res  singula,  which  is  the  subject  of  the 
right :  e.  g.  The  English  tenant  in  fee,  according  to  the  old 
law.60 


•  But  I  must  observe  that  in  English 
law,  in  rights  of  (so-called)  limited  du- 
ration, the  party  entitled  cannot  alienate 
so  as  to  de/eat  the  reversioner 8  or  substi- 
tutes. And  although  it  is  possible  to 
conceive  a  system  in  which  this  should 
be  otherwise,  it  is  not  likely  to  be  the 
case  in  any ;  because  if  the  person  en- 
titled could  alienate  from  the  substitutes, 
lawyers  would  probably  find  means 
whereby  he  could  convey  to  himself  and 
his  own  heirs  for  ever.  He  would,  there- 
fore, have  an  estate  of  unlimited  dura- 
tion, contra  ht/poihesin. — R.  C. 

**  Or  the  heir  in  possession  of  a 
Scotch  estate,  held  under  the  fetters 
of  a  strict  entail  dated  before  1848. 
I  may  here  observe  that  the  form  of 
a  Scotch  strict  entail  is  very  instructive 
as  to  the  real  nature  of  the  restraints 
upon  alienability  which,  permitted  to  a 
modified  degree  in  English  law,  are,  by 
a  curious  caprice  of  that  law,  conceived 
to  be  bound  up  with  estates  of  (so- 
called)  limited  duration.; 


The  theory  of  the  Scotch  law  is  this : 
All  rights  of  property  in  heritable  sub- 
jects (which  are  commonly  immovable \ 
are  generally  transmissible  according  to 
an  order  of  succession,  either  determined 
by  private  disposition,  or  by  the  general 
law  of  inheritance :  and  it  is  of  the  es- 
sence of  property  that  the  person  pre- 
sently entitled  may  dispone  (grant  away) 
the  property,  not  only  from  himself t  but 
from  au  the  successors  according  to  the 
existing  destination,  in  favour  of  any 
person  and  any  order  of  successors  he 
pleases,  whether  described  by  way  of  de- 
scent from  the  last  taker  (heirs  general* 
heirs  of  the  body,  etc.).,  or  by  substitu- 
tion of  new  persons  and  series. 

But  by  a  set  of  conditions,  ingeniously 
devised,  and  by  the  aid  of  a  declaratory 
statute  (1686,  c,  22),  proprietors  were 
enabled  to  tailzie  their  lands,  that  is,  to 
make  a  destination  of  their  estates  so  as 
effectually  to  fetter  the  power  of  aliena- 
tion of  future  proprietors.  The  general 
principle  of  the  law  being  that  the  right 
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2nd.  Cases  in  which  he  is  prevented  from  aliening  from  Lbct.  li 
his  successors  the  universum,  or  some  portion  of  the  uni- 
ver&um,  of  the  transmissible  rights  which  may  happen  to 
reside  in  him  at  his  death.  E.g.  The  older  Roman  law ;  the 
Roman  law  as  modified  by  the  legitima  portio ;  the  French 
law  of  succession.81 

Where  he  is  prohibited  from  aliening  from  his  successors 
the  universum  of  the  rights  which  may  happen  to  reside  in 
him  at  his  death,  he  is  permitted  to  alien  any  of  the  single 
rights  of  which  that  complex  and  fluctuating  whole,  consti- 
tuting the  universum  of  his  rights,  may  happen  at  any  time 
to  consist.  The  whole  or  any  part  of  them  is  also  liable  for 
his  debts.  And  it  is  only  with  reference  to  his  rights  as  con- 
sidered singly  or  particularly,  that  he  can  be  said  to  have  a 
right  of  absolute  property. 

Limitations  to  right  of  alienation  to  prevent  fraud  on  suc- 
cessors. 

The  party  may  destroy,  spend,  or  consume,  etc. :  But  may 
not  give,  except  subject  to  certain  limitations.  Or  if  the  gift 
be  fraudulent,  it  is  prohibited. 

In  what  sense  property  in  a  personal  chattel  is  a  right  of  un- 
limited duration* 

It  may  devolve  ab  intestato  through  a  series  of  administra- 
tors representing  the  owner. 

But  it  is  not  likely  that  it  should :  Because  it  forms  a  part 
of  the  university  of  his  rights,  and  is  therefore  likely  to  be 
aliened  for  debts,  etc. 

Besides,  the  universum  being  divisible  amongst  next  of 
kin,  no  one  right  is  likely  to  continue  in  the  same  line  of 
takers. 

It  would  seem  that  the  property  is  rather  absolute  (i.e. 
alienable  from  all  possible  successors)  than  of  unlimited 
duration. 

I  shall  now  attempt  to  explain  the  notion  of  absolute  pro-  Absolute 
perty,  or  dominium  pre-eminently  so  called.  SefiEed7 

According  to  the  definition  of  the  Roman  lawyers,  of  the 
French  Code,  of  Blackstone,  and  others,  in  fact  by  most 

of  property  includes  power  of  alienation,  perty  distinguished  in  the  law  of  Eng- 

the  fetters  are  most  ingeniously  devised  land  by  the  terms  '  estate  for  life '  and 

to  defeat  this  principle  in  every  possible  '  estate  of  inheritance/ — R.  C. 

contingency,  and  consequently  the  fetters  C1  And  the  Scotch  law  of  succession 

of  a  Scotch  deed  of  tailzie  very  compen-  in  movables  (that  is,  administrable  pro- 

diously  express  most  of  the  real  points  perty)  where  the  rights  of  the  wife  and 

of  difference  between  the  modes  of  pro-  children  have  not  been  renounced. — E.C. 
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Lect.li    writers,  it  means  a  right  indefinite  in  user,  unlimited  in 

*""    '     '  duration   (that  is,  capable  of   going  over  to  a  series  of 

successors  ab  intestate  which  may  possibly  last  for  ever), 

and  alienable  by  the  actual  owner  from  every  successor  who 

in  default  of  alienation  by  him  might  take  the  right. 

Power  of         It  is  certain  that  the  power  of  alienation  is  of  the  essence 

ftom  «J«y    °f  *^e  R°man  property  or  dominium.     It  is  also  of  the 

possible       essence  of  absolute  property  as  conceived  by  Sir  William 

successor       -rvi      «•     .  *»  ***  * 

is  of  the       Blackstone." 

a^3ute°f  *  8ay  *^a*  ProPertjr  pre-eminently  so  called  is  alienable  by 
property,  the  actual  owner  from  every  successor  who  in  default  of  such 
alienation  might  take  the  subject.  It  therefore  implies  more 
than  the  power  of  aliening  from  his  own  successors  ab  in- 
testate. For  even  where  a  right  is  a  right  of  unlimited 
duration,  another  right  may  be  expectant  upon  it.  This,  for 
example,  is  the  case  wherever  a  mesne  lord  of  the  fee  is 
interposed  between  the  tenant  in  fee  and  the  king;  the 
estate  of  the  tenant  in  fee  might  devolve  on  his  heirs  general 
ad  infinitum,  but  he  could  not,  by  any  alienation  from  his  own 
heirs,  affect  the  interest  of  the  lord  of  the  fee. 
Absolute  Consequently,  in  English  law,  there  is  no  property  in  land 

Fanddistto-  which  comes  up  to  the  idea  of  absolute  property, 
guished  "We  may.conceive  generally  that,  although  the  right  of  the 

estate  in  fee  present  owner  be  a  right  of  unlimited  duration,  any  number 
simple.  0£  rightg  0f  limited  or  unlimited  duration  may  intervene 
between  it  and  the  sovereign  or  state  as  ultimus  hceres,  or  the 
party  who  may  occupy  the  right  on  failure  of  all  entitled  parties 
as  being  res  nullius.  For,  in  different  systems  of  law,  the  pro- 
visions as  to  the  party  who  is  to  take  on  the  expiring  of  all 
preceding  rights,  may  of  course  differ.  It  is  generally  the  so- 
vereign or  state  (the  fisc),  and  in  England,  the  king,  who  for 
these  purposes  may  be  considered  as  representing  the  state. 
But,  instead  of  itself  assuming  the  right,  the  state  might  allow 
it  to  go  to  the  first  person  who  might  choose  to  occupy  it. 

Properly  speaking,  then,  there  is  not  in  the  law  of  Eng- 
land any  absolute  property  in  land,  in  case  there  be  any 
mesne  lord  interposed  between  the  tenant  and  the  king.    For, 
there  is  a  reversion  in  the  mesne  lord,  which  the  tenant 
cannot  defeat,  though  he  may  alien  from  his  own  heirs. 
And  from        And  this  explains  what  for  a  long  time  puzzled  me :  the 
t»oL°-man   na*ure  °^  ^e  Roman  emphyteusis.     Our  tenant  in  fee,  where 
teutis.         there  is  a  mesne  lord  interposed  between  the  tenant  and  the 
king,  has  an  interest  precisely  like  that  of  the  tenant  of  the 


•  Blackstone,  voL  ii.  447. 
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emphyteusis,  that  is,  a  lease  to  a  man  and  his  heirs  general,  L«cr.  Li 
with  reversion  to  the  lessor  in  case  those  heirs  should  fail,  or 
the  rent  reserved  should  not  be  paid :  namely,  not  only  in  case 
of  failure  of  the  heirs  of  the  party  himself,  but  of  failure  of 
the  heirs  of  any  party  to  whom  he  might  assign  the 
emphyteusis.  In  the  same  manner,  an  estate  in  fee  simple 
reverts  to  the  lord  of  the  fee,  on  failure  of  heirs  to  any 
assignee  of  the  estate*  The  two  rights  are  exactly  similar. 
Neither  of  them,  therefore,  is  absolute  property  in  the  strict 
sense.  Neither  imports  a  right  in  the  party  entitled  of 
aliening  absolutely  from  all  those  who  may  possibly  take  the 
right.  And  hence  it  must  have  been  that  the  right  of  a 
party  in  an  emphyteusis  was  ranked  by  the  Soman  lawyers 
among  the  jwra  in  re  aliend :  because  there  is  a  party  having 
a  right  which  the  emphyteuta  cannot  possibly  defeat  or  touch, 
and  out  of  which  his  own  right  is,  as  it  were,  carved. 

In  the  case  of  property  in  a  personal  chattel,  the  above 
reasoning  does  not  apply.  There  is  no  party  interposed 
between  the  owner  and  the  ultimus  hares,  whoever  that 
may  be. 

I  have  hitherto  assumed  that  to  constitute  property  or  Unlimited 
dominium  pre-eminently  so  called,  the  right  of  the  party  though0* 
actually  entitled  must  be  a  right  of  unlimited  duration,  and  w."jpk* 
in  all  established  systems  of  law,  that  is  actually  the  case,  lute  pro- 
If  the  party  did  not  alien,  the  right  would  go  over  to  a  series  SSStoTnei 
of  successors  ab  intestate,  which  might  possibly  endure  for  systems,  is 
ever.     But  it  is  possible  to  conceive,  that  the  state  might  saniy  m- 
grant  out  property  in  land  for  life  or  years,  with  immediate  volvedinit* 
return  to  the  state  itself,  and  might  grant  to  the  party 
to  whom  it  gave  this  right  of  limited  duration,  a  power  of 
user  as  unlimited  as  is  possessed  by  the  owner  of  personal 
chattels.    We  might  then  say  that  the  party  had  property  or 
absolute  dominion  in  the  subject,  notwithstanding  the  limited 
duration  of  his  right. 

Rights  of  Limited  Dwrativn. 

1  A  right  which  cannot  continue  beyond  a  given  event 
that  will  certainly  happen,  although  the  duration  of  the  right 
may  not  itself  be  susceptible  of  exact  circumscription. 

2°  A  right  to  last  through  a  period  which  must  cease  on 
the  happening  of  a  certain  event,  although  the  time  at  which 
that  event  may  happen  cannot  be  determined. 

Bights  of  limited  duration,  are  rights  of  measured  or 
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Lkct.  li  exactly  defined  duration,  or  rights  of  unmeasured  duration  s 
meaning  by  measured,  measured  according  to  the  legal 
measure  of  time,  let  it  be  what  it  may :  e.g.  so  many  revo- 
lutions of  the  earth  round  the  sun,  or  of  the  earth  on  its  own 
axis,  etc. 

[Cannot  go  into  metaphysical  difficulties  about  time.  1°.  Because 
in  different  systems  of  law,  that  which  constitutes  the  common 
measure  of  time  (or  rather,  perhaps,  that  which  constitutes  time 
itself),  is  determined  very  differently ;  2°.  Because  I  have  scarcely  a 
tincture  of  mathematical  or  physical  science.] 

[E.g.  An  estate  for  life :  ah  estate  for  years.] 

In  case  of  a  right  of  limited  duration,  succession  is  just  as 
possible  as  in  a  right  of  unlimited  duration :  e.g. :  in  case  of 
estate  for  years,  or  per  autre  vie.  But  here,  it  cannot  endure 
beyond  the  limited  period. 

Alienability  is  not  less  incident  to  rights  of  limited,  than 
to  rights  of  unlimited  duration. 

In  case  the  right  be  a  right  of  property,  power  of  user  is 
also  indefinite.  But  it  never  can  extend  to  the  destruction 
of  the  subject,  or  (what  is  the  same  thing)  to  depriving  it 
of  all  the  properties  which  make  it  a  fit  subject  for  human 
enjoyment  or  use.  For  the  expectant  on  the  rights  of 
limited  duration,  there  is  necessary  (or  almost  necessary)  a 
right  Of  [conservation],*  or  (what  comes  to  the  same  thing) 
a  right  quasi  in  the  sovereign  or  state.  But  where  there  is 
merely  a  reverter  to  the  state,  the  power  of  user  may  extend 
to  destruction. 


Note, — I  confess  that  I  have  had  some  difficulty  in  comprehending  the 
nature  and  purport  of  the  distinction  laid  down  by  the  author  in  the  above 
Lecture,  but  having,  as  I  think,  after  some  trouble,  discovered  the  rationale 
of  it,  I  will  state  what  appears  to  me  the  reason  of  the  author's  taking  so  much 
pains  to  examine  a  distinction  whose  net  consequences  appear  so  limited. 

In  English  law,  the  distinction  between  rights  of  property  conceived  as 
limited  in  point  of  duration,  and  those  conceived  as  unlimited  in  point  of 
duration,  is  of  great  practical  importance.  The  right  of  (so-called)  unlimited 
duration  carries  with'  it  the  right  of  alienation  by  the  person  entitled,  not 
only  from  heirs  (whether  general  or  of  a  particular  class),  but  also  from  all 
persons  having  any  kind  of  spes  mccemonis  by  way  of  remainder  or  substitu- 
tion ;  whereas  the  person  entitled  to  an  estate  of  (so-called)  limited  duration, 
can  alienate  only  from  himself  and  those  who  would  be  entitled  by  descent 
"l  from  him,  and  not  from  those  entitled  by  way  of  remainder  or  substitution. 

M ;  or,   prevention   of  waste.     See    Blackatone  nses  the  expression, '  proven- 
Blackstone,  vol.  iii.  chap.   xiv.     The    tive  redress.' — 8JU 
word  is  illegible  in  the  original  MS. 
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A  further  consequence  of  the  distinction  arises  by  way  of  corollary  to  the     lect.  LI 

other,  namely,  that  in  rights  of  the  first  class  the  power  of  user  by  the   * « ' 

person  entitled  is  more  extensive  than  that  in  rights  of  the  last  class,  inas- 
much as,  in  the  last  case,  the  proprietor  haying  it  in  his  power  to  disappoint 
Altogether  the  hopes  of  successors,  cannot  be  supposed  to  injure  them  by 
wade  (or  partial  destruction  of  the  subject.) 

In  consequence  of  its  importance  in  English  law,  the  author  is  led  to  state 
and  examine  this  distinction.  The  net  result  is  this :  1.  The  distinction 
(such  as  it  is)  is  neither  adequately  nor  appropriately  described  by  the  ex- 
pressions 4 rights  of  unlimited  duration'  and  ' rights  of  limited  duration.' 
The  distinction  (such  as  it  is)  really  being,  between  rights  capable  of  devolving 
by  way  of  descent  (  a  term  of  which  the  full  definition  must  be  reserved  for 
the  subject  of  succession  ab  intestate)  to  a  series  of  successors  which  may  last 
indefinitely,  and  rights  not  capable  of  transmission  by  descent  to  such  a  series. 
2.  The  power  of  alienation  from  substitutes,  and  the  consequent  large  right 
of  user  which,  in  English  law,  are  incident  to  rights  of  (so-called)  unlimited 
duration,  are  neither  of  them  necessary  incidents  of  that  right. 

The  distinction,  therefore,  from  its  grave  consequences  in  the  English  law, 
requires  notice.  But,  in  the  view  of  general  jurisprudence,  it  is  not  very 
important. — R.  0. 


LECTUEE  LIL 

ON   THE  JURA  IN  RE  ALIENA  OF  THE   SOMAN   LAW. 

In  my  last  Lecture,  I  considered  such  distinctions  between   lect.  lii 
primary  jura  m  rem  as  are  founded  on  differences  between  *~    "    -" 
their  respective  durations :  or,  in  other  words,  between  the 
quantities  of  time  during  which  they  are  respectively  calcu- 
lated to  last. 

According  to  the  purpose  which  I  then  announced,  I 
should  now  proceed  to  the  distinction  between  present  or 
vested  rights,  and  future  or  contingent  rights;  including 
the  distinction  between  such  present  rights  as  are  coupled 
with  a  right  to  present  enjoyment  or  exercise,  and  such  pre- 
sent rights  as  are  not  coupled  with  a  right  to  present  enjoy- 
ment or  exercise. 

But  before  I  proceed  to  the  distinction  between  vested  and  The  dfo- 
contingent  rights,  I  will  endeavour  to  explain  a  distinction,  ^^" 
which,  I  think,  may  be  considered  conveniently  at  the  pre-  J**™™ 
sent  point  of  my  Course :  namely,  the  distinction  made  by  SSfa^rJ11 
the  Boman  lawyers,  and  by  the  modern  expositors  of  the  ^lien&:.JMM 
Boman  Law,  between  dominion  strictly  so  called  {property  aiwnd. 
pre-eminently  so  called,  in  re  potestas,  or  jus  in  re  propria), 
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Ltot.  lii  and  that  class  of  rights  which  they  oppose  to  dominion 
strictly  so  called  (or  to  jus  in  re  propria),  by  the  name  of 
jura  m  re  aliend,  jura  in  re,  or  (more  briefly  and  ellipticailj 
still),  jura.** 

I  advert  to  this  distinction  between  jus  in  re  propria*  and 
jus  in  re  aliend,  for  two  reasons,  1st.  The  explanation  of 
this  distinction  may  tend  to  illustrate  the  two  capital  and 
inseparably  connected  distinctions  with  which  my  recent 
Lectures  have  been  particularly  occupied :  namely,  the  dis- 
tinction between  rights  which  import  an  indefinite,  and 
rights  which  import  a  definite  power  of  user  or  exclusion; 
and  the  distinction  between  rights  of  unlimited  duration 
and  rights  of  limited  duration. 

2ndly.  Without  an  idea  of  the  distinction  between  jus  in 
re  proprid,  and  jus  in  re  aliend,  as  understood  by  the  Roman 
lawyers  and  the  modern  expositors  of  the.  Soman  Law, 
their  writings,  to  an  English  lawyer,  are  extremely  per- 
plexing. 

For  many  of  the  rights  in  rem  which  they  rank  with  jura 
in  re,  or  with  jura  in  re  aliend,  would  rather  be  esteemed 
by  an  English  lawyer  modes  of  property  or  ownership  than 
mere  fractional  rights  subtracted  from  property  in  another. 
Such  (for  example)  is  the  case  (as  I  shall  shew  presently) 
with  the  emphyteusis :  a  right  closely  analogous  to  an  estate 
in  fee  simple,  and  from  which  (it  is  supposed  by  some),  the 
various  systems  of  law,  commonly  styled  feudal,  took  their 
origin.  Such  is  also  the  case  with  certain  rights,  which,  in 
the  language  of  the  Soman  law,  are  styled  servitudes :  but 
which,  as  I  shewed  in  a  preceding  Lecture,  would  rather  be 
deemed  by  us,  modes  of  property.  Such  is  also  the  case 
with  the  right  in  rem  of  the  pledgee  or  mortgagee,  or  the 
creditor  whose  right  in  personam  is  secured  by  a  pignus  or 
hypotheca. 

By  the  Soman  lawyers,  he  is  deemed  to  have  jus  in  re 
aliend,  although  the  pledgor  or  mortgagor  was  dominus  or 
absolute  proprietor  of  the  thing  pledged  or  mortgaged.  But 
according  to  the  law  of  England  (or,  at  least,  of  its  strict 
law,  as  contradistinguished  from  its  equity),  his  right  in  the 
subject  of  the  pledge  or  mortgage  would  rather  fall  under 
the  category  of  property  or  ownership,  than  under  that  of 
rights  over  subjects  owned  by  others. 

"  Thibaut,  Versuchf,  vol.  ii.  pp.  84,  91.    Tables  I.  II.,  pott. 
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In  order  to  an  explanation  of  the  distinction  between  jus   Lect.  lii 
in  re  proprid  and  jus  in  re  aliend,  I  must  briefly  revert  to  the  Property 
nature  (which  I  referred  to  in  my  last  Lecture)  of  dominion  JJ^^E1^ 
strictly  so  called,  property  pre-eminently  so  catted,  absolute  do-  caUetabao- 
minion  or  property,  or  the  dominion  (property  or  ownership)  ^nyfdo- 
which  is  the  least  restricted  or  limited.     For  every  jus  m  re  ?8^,?™r 
aliend  is  a  fraction  or  constituent  portion  (residing  in  one  jtutnre 
party)  of  absolute  dominion  or  property  residing  in  another  propruu 
party. 

And  in  order  that  I  may  explain  the  nature  of  absolute  R*  pubUc* 
dominion  or  ownership,  or  of  jus  in  re  proprid,  I  must  briefly  latest 
advert  to  the  nature  of  res  publicce,  or  of  that  right  (or  rather  *****  rf  the 
of  that  power)  which  the  state  possesses  over  all  things  sum). 
within  its  territory  or  jurisdiction. 

It  is  manifest  that  the  state  (or  sovereign  government) 
is  not  restrained  by  positive  law  from  dealing  with  all  things 
within  its  territory  at  its  own  pleasure  or  discretion.  If  it 
were,  it  would  not  be  a  sovereign  government,  but  a  go- 
vernment in  a'  state  of  subjection  to  a  government  truly 
supreme. 

Now  since  it  is  not  restrained  by  positive  law  from  deal- 
ing at  its  own  pleasure  with  all  things  within  its  territory, 
we  may  say  (for  the  sake  of  brevity,  and  because  established 
language  furnishes  us  with  no  better  expressions),  that  the 
state  has  a  right  to  all  things  within  its  territory,  or  is 
absolutely  or  without  restriction  the  proprietor  or  dominun 
thereof.  Strictly  speaking,  it  has  no  legal  right  to  any 
thing,  or  is  not  the  legal  owner  or  proprietor  of  any  thing : 
for  if  it  were,  its  own  subjects  would  be  subject  to  a 
sovereign  which  conferred  that  legal  right,  and  imposed 
upon  others  the  correlative  legal  duty.  When,  therefore,  I 
say  that  it  has  a  right  to  all  things  within  its  territory  (or 
is  the  absolute  owner  of  all  things  within  its  territory),  I 
merely  mean  that  it  is  not  restrained  by  positive  law  from 
using  or  dealing  with  them  as  it  may  please. 

Consequently,  if  we  take  the  expression  res  publicw  with 
the  largest  meaning  which  it  will  bear,  all  things  within  the 
territory  of  the  state  are  res  publicce,  or  belong  to  the  state 
(in  the  sense  above  mentioned). 

But  of  the  things  which  belong  to  the  state,  there  are  Republic* 
some  which  it  reserves  to  itself,  and  some  the  enjoyment  or  jjjj^jjj^ 

sense),  and 
ret  private . 
*  Thibaut,  Vertuehe,  vol.  ii.  p.  85  et  seq. 
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Lbct.  lii  use  of  which  it  leaves  or  concedes  to  determinate  private 
persons.  To  those  which  it  reserves  to  itself,  the  term  res 
public*  is  commonly  confined :  those,  the  enjoyment  or  use 
of  which  it  leaves  or  concedes  to  determinate  private  per- 
sons, are  commonly  called  res  private. 

Ciawes  of         Of  res  publicw  (taking  the  expression  with  the  narrower 

fa^tife""   senBe  to  which  I  have  now  adverted),  various  distinctions 

narrower      might  be  made. 

^^%the  For  there  are  some,  which,  without  leaving  or  conceding 
the  use  of  them  to  determinate  private  persons,  it  never- 
theless permits  its  subject  generally  to  use  or  deal  with  in 
certain  limited  and  temporary  modes.  Such,  for  example, 
are  public  ways,  public  rivers,  the  shores  of  the  sea  (in  so 
far  as  they  are  not  appropriated  by  private  persons),  the  sea 
itself  (in  so  far  as  it  forms  a  part  of  the  territory  of  the  state), 
and  so  on.  Res  publico*,  the  use  of  which  the  state  thus 
permits  to  all  its  subjects,  are  commonly  styled  res  com- 
munes: though  the  term  is  sometimes  confined  to  certain 
things,  of  which  the  subjects  generally  are  supposed  to  have 
the  use  by  a  title  anterior  to  any  that  the  state  can  impart. 

This  last  notion  is  derived  from  the  confused  notions  of  a 
certain  natural  law  and  jus  gentium,  which  gave  rights  inde- 
pendently of  the  state,  and  superior  to  any  which  the  state 
could  impart.  It  is  obvious  that  in  so  far  as  these  rights 
are  legal  rights,  they  must  emanate  from  the  state.  And 
the  Roman  lawyers,  occasionally  speaking  more  precisely, 
say  that  res  communes  are  quodammodo  res  publicce. 

Again :  Of  res  publicce  (or  of  the  things  which  the  state 
reserves  to  itself),  there  are  some  which  it  reserves  to  itself  in 
a  more  especial  manner,  and  some  which  it  concedes  to  public 
persons  (individual  or  complex),  as  trustees  for  itself.  The 
former  are  sometimes  styled  '  the  patrimony  of  the  state,' 
or  the  '  domain  of  the  state,'  or  are  said  to  belong  to  the 
fisc.  Such,  for  example,  is  the  money  which  it  raises  by 
taxes  on  its  subjects,  the  laud  which  it  reserves  especially 
for  its  own  peculiar  use,  or  the  res  privatce  which  revert  to  it 
by  forfeiture  or  escheat  as  being  the  ultimate  hceres  of  all 
its  subjects.  Those  which  it  concedes  to  public  persons  as 
trustees  for  itself,  are  styled  by  the  Roman  lawyers  res  uni- 
versitatis :  things  being  in  the  patrimony  of  corporate  bodies. 
And,  they  were  so  called  (I  presume),  because  the  public 
persons  to  whom  they  were  conceded,  were  commonly  com- 

M  Muhlenbruch,  vol.  i.  p.  163. 
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plex  or  collegiate,  rather  than  individual  persons :  as,  for  Lect.  lii 
example,  the  corporate  governments  of  cities.  But  the  term  '  "' 
res  universitatis  is  manifestly  inapplicable.  For  we  may 
conceive  that  a  res  publico,  resides  in  a  public  person  who  is 
individual  or  single.  And  every  corporate  body  is  not  public* 
Corporate  bodies  may  exist  for  purposes  not  public,  and  then 
a  thing  belonging  to  them  is  res  privata  not  res  publica.  In 
giving,  therefore,  to  this  class  of  res  publicw  the  name  of  res 
universitatis,  the  Soman  lawyers  took  the  name  of  one  species 
and  extended  it  to  the  whole  genus. 

It  is  manifest  that  the  distinctions  to  which  I  now  have 
adverted,  blend  at  various  points.  For  example :  Of  the  res 
pvblicw  which  are  in  the  patrimony  of  the  state,  or  which 
it  reserves  to  itself  in  a  more  especial  manner,  it  may  con- 
cede some  to  private  persons  for  periods  of  shorter  or  longer 
duration :  It  may  let,  for  instance,  a  part  of  its  domain  to 
a  private  person  in  farm.  And  in  these  cases,  the  things 
would  seem  to  become,  during  those  limited  periods,  res 
privates.  In  these  cases,  however,  the  things  are  granted 
out  to  private  persons,  rather  for  the  benefit  of  its  own  pe- 
culiar patrimony,  than  for  the  advantage  of  the  private 
grantees.  Whereas  in  the  case  of  res  private,  the  things 
are  left  or  conceded  to  the  determinate  private  persons, 
rather  for  their  own  advantage  than  for  that  of  the  state. 

And  of  res  universitatis,  or  things  which  it  concedes  to 
public  or  political  persons,  in  trust  for  itself,  some  will 
naturally  fall  under  the  species  of  res  pvblicw,  which  are 
styled  res  comnwmes.  Such,  for  example,  is  the  case  with 
a  road  or  river,  the  property  of  which  resides  in  a  public 
corporation,  but  which  it  holds  in  trust  to  permit  all  the 
subjects  of  the  state  to  pass  and  repass  it. 

One  class  of  things  which  occurs  in  the  Soman  Law,  and 
is  there  distinguished  from  res  publicce,  I  will  also  briefly 
advert  to :  namely,  res  divmi  juris.  But  res  divini  juris  are 
merely  a  class  of  res  pvblicw.  They  are  things  specially 
reserved  by  the  state  or  granted  in  trust  to  public  persons, 
and  destined  to  certain  uses.  The  opposing  them  to  res 
publicce  proceeds  from  the  logical  error  so  frequent  in  the 
writings  of  lawyers :  namely,  the  co-ordinating  as  parts  or 
members  of  one  homogeneous  system,  various  classes  of 
objects  which  are  derived  from  cross  divisions. 

Having  given  a  brief  statement  of  the  leading  distinc- 
tions between  res  publicw   (as  opposed  to  res  privates),  I 
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now  return  to  res  privatw :  that  is  to  say,  things  of  which 
the  state  is  the  ultimate  owner,  but  the  use  or  enjoyment 
of  which  it  leaves  or  concedes  to  determinate  private  per- 
sons, rather  for  their  own  advantage,  than  for  the  immediate 
benefit  of  its  own  patrimony. 

With  regard  to  res  privatw  (as  thus  understood),  they 
may  be  left  or  granted  to  private  persons  with  various  re- 
strictions :  with  various  restrictions  in  respect  of  user,  and 
with  various  restrictions  in  respect  of  time. 

In  respect  of  user,  the  right  (or  series  of  rights),  which 
is  granted  by  the  state,  may  amount  to  a  mere  servitude 
(or  a  right  to  use  the  thing  in  a  definite  manner),  or  to  pro- 
perty (in  any  of  its  various  modes).  In  which  last  case,  the 
property  may  be  burthened  with  a  servitude  (or  with  a 
something  analogous  to  a  servitude)  reserved  by  the  state 
to  itself.67 

For  example :  we  may  conceive  that  the  state  may  grant 
to  a  private  person  a  right  of  way,  or  a  right  of  common, 
over  land  in  its  own  patrimony.  On  which  supposition,  the 
grantee  would  have  a  right  analogous  to  a  servitude  over 
the  given  subject.  I  say  ' analogous  to  a  servitude:'  for 
a  servitude,  properly  so  called,  is  a  burthen  on  the  property 
of  another;  and  property  properly  so  called,  or  legal  pro- 
perty properly  so  called,  the  state  has  not,  and  cannot  have. 

Or,  assuming  that  the  right  granted  by  the  state  amount 
to  a  right  of  property,  we  may  suppose  that  the  state  re- 
serves to  itself  a  something  analogous  to  a  right  of  servitude. 
For  example:  we  may  suppose  that  it  reserves  to  itself  (in 
case  the  subject  of  the  property  be  land)  all  the  minerals 
under  the  land,  with  the  right  or  power  of  working  for  them. 
In  most  or  many  countries,  all  land  owned  by  private  per- 
sons is  held  subject  to  a  special  reservation  like  that  which 
I  have  now  mentioned.  And,  in  our  own  country,  the  King 
(who,  for  the  present  purpose,  may  be  deemed  to  represent 
the  State)  is  also  commonly  entitled  to  any  of  the  more 
precious  minerals  which  may  be  found  under  land  belonging 
to  any  of  the  subjects.68 

With  regard  to  time,  the  thing  may  be  subject  to  a  right 
of  limited  or  unlimited  duration,  or  to  a  series  or  succession 
of  any  number  of  rights,  each  being  a  right  of  limited  or 

"  Communia  may  be  considered  as  to  others  with  a  right  of  total  exemp- 

subjects  reserved  by  the  sovereign,  but  tion:  e.g.:  taxation. — Hugo,  Enc.  lib. 

over  which  he  permits  others  to  exercise  ii.  p.  298.  Marginal  note, 
certain  tervitutes.   Ret  tingularum,  &c. ;        M  Blackstone,  vol.  i.  chap.  8. 
subjects  which  the  government  concedes 
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unlimited  duration.  For,  as  I  remarked  in  my  last  Lecture,  Lkct.  lii 
a  thing  which  is  subject  to  one  right  of  unlimited  duration, 
may  also  be  subject  to  another  right  of  the  same  unlimited 
duration.  This,  for  example,  is  the  case  with  freehold  land, 
(according  to  the  Law  of  England,)  where  the  tenant  in  fee 
simple  is  properly  a  rere  vassal,  and  the  interest  or  estate  of 
the  mesne  lord  is  also  an  estate  in  fee  simple.  And  if  we 
suppose  that  the  mesne  lord  held  of  a  mesne  lord  interposed 
between  him  and  the  king,  and  that  the  estate  of  either  lord 
were  an  estate  in  fee  simple,  here  would  be  three  estates 
(each  of  unlimited  duration)  each  of  which  must  expire 
before  the  land  could  revert  to  the  king  as  representing  the 
sovereign  or  state. 

And  cases  may  be  imagined,  in  which  the  thing  would  be 
subjected  to  a  much  longer  series  of  rights  of  unlimited 
duration,  each  to  take  effect  in  enjoyment  on  the  expiration 
of  the  right  preceding. 

But  whatever  may  be  the  right  (or  the  series  of  successive 
rights)  to  which  the  thing  is  subject,  presently  or  contin- 
gently, that  right,  or  that  series  of  rights,  must  be  liable  to 
end.  If  the  right  be  of  limited  duration,  (or  each  of  the 
series  be  of  limited  duration,)  it  must  end  on  the  lapse  of 
the  time  fixed  for  its  duration.  If  it  be  a  right  (or  a  series 
of  rights)  of  unlimited  duration,  it  must  also  be  liable  to 
end  on  the  failure  of  persons  who  by  the  constitution  of  the 
.right  are  entitled  to  take  it. 

Now  on  the  expiration  of  the  right,  or  of  the  series  of 
rights,  to  which  the  thing  is  subject,  presently  or  contin- 
gently, the  thing  reverts,  as  of  course,  to  the  sovereign  or 
state :  for  since  the  state  (speaking  by  analogy)  is  the  ulti- 
mate owner  of  the  subject,  it  also  (speaking  by  a  similar 
analogy)  is  the  ultimv*  liwres.  On  the  expiration  of  all  the 
rights  over  the  thing,  which  merely  subsist  over  the  thing 
by  its  own  pleasure,  it  naturally  retakes  the  thing  into  its 
own  possession. 

But,  in  different  countries,  the  practice  in  this  respect  is 
different.  In  some,  the  thing  (generally  speaking)  is  actually 
resumed  by  the  state  as  ultimus  hceres.  In  others,  the  state 
does  not  exercise  its  right  or  power  of  resumption,  but  leaves 
the  thing  to  the  first  occupant :  who,  by  virtue  of  his  occu- 
pancy, takes  from  the  state  a  fresh  right,  which  is  also  liable 
to  end  like  the  preceding  right,  on  the  extinction  of  which 
he  stepped  into  possession.69 

.    *  Muhlenbruch,  vol.  i.  lib.  ii.  §  91. 
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Lect.  lii  But,  in  this  case  of  acquisition  by  occupancy,  the  occupant 
may  be  considered  as  merely  representing  the  sovereign  :  or, 
rather,  the  thing  in  effect  reverts  to  the  sovereign,  and  the 
occupant  acquires  from  the  sovereign  a  new  right. 

"Where,  in  our  own  country,  the  thing  is  resumed  by  the 
sovereign,  and  is  not  conceded  by  the  sovereign  to  the  first 
occupant,  it  reverts  to  the  king.  But  the  king,  although  he 
may  be  deemed  to  take  by  a  legal  right  conferred  by  the 
sovereign  body  of  which  he  is  only  a  member,  may,  perhaps, 
more  properly  be  deemed,  for  this  purpose,  as  merely  repre- 
senting the  sovereign.  For,  according  to  the  old  and  irregu- 
lar constitution,  in  which  the  prerogative  in  question  arose, 
the  king  was  sovereign ;  and,  instead  of  sharing  the  sovereign 
powers  with  his  parliament,  great  council,  or  what  not, 
merely  received  from  them  suggestions  and  advice  for  the 
guidance  of  his  conduct.  There  is  much,  at  least,  of  our 
legal  language,  of  our  established  forms  of  judicial  procedure, 
and  even  of  the  forms  observed  by  our  present  parliament, 
which  cannot  be  explained  on  any  other  supposition.  And 
I  observe  that  Mr.  Palgrave  (in  those  parts  of  his  Common- 
wealth of  England  which  I  have  had  time  to  examine)  ap- 
pears to  lean  to  the  supposition  that  the  king  was  originally 
the  sovereign.70 

Now  since  the  occupant  takes  in  the  place  of  the  sovereign, 
and  since  the  king  takes  as  representing  the  sovereign,  I  shall 
assume  that  the  thing,  on  the  expiration  of  every  right  to 
which  it  is  actually  subject,  invariably  reverts  to  the  sovereign 
government,  in  every  country  whatever. 

[v.  v.  Interpose  a  remark  on  the  king's  title  to  personal  chattel 
without  owner.     (Blackstone,  vol.  i.  pp.  295,  298.) 

v.  v.  In  the  Roman  law,  the  same  rale  prevailed  in  case  of  dere- 
liction; which,  if  the  party  relinquishing  be  absolute  owner  or 
dominus,  is,  as  I  shall  shew  immediately,  tantamount  to  the  expira- 
tion of  every  right  in  the  subject.] 

With  what  I  have  premised,  I  can  now  (I  believe)  deter- 
mine the  nature  of  absolute  property :  of  dominion  strictly 
so  called ;  or  of  jus  in  re  proprid. 

It  is  not  only  a  right  of  unlimited  duration,  and  imparting 
to  the  owner  a  power  of  indefinite  user,  but  it  also  gives  him 
a  power  of  aliening  the  subject  from  all  who,  by  virtue  of 
any  right  existing  over  the  subject,  might,  in  default  of  such 
alienation,  succeed  to  it. 

It  therefore  implies  more  than  a  power  of  aliening  the 

™  Commonwealth  (ed.  1832),  pp.  283,  647* 


Res  Publicae  et  Private.  877 

subject  from  those  who  might  succeed  by  descent  to  the   Lkct.  iai 
unlimited  right.      It  implies  a  power  of  aliening  from  all         *" 
those  possible  successors,  and  also  from  all  other  successors, 
who,  by  virtue  of  any  right  existing  over  the  subject,  are 
interposed  between  the  possible  successors  to  his  own  un- 
limited right,  and  the  sovereign  as  ultimus  hceres. 

The  mesne  lord  has  not  absolute  property.  He  has  merely 
nuda  proprietor  (or  proprietas  simply) :  i.e.  absolute  property 
subject  to  a  right  of  indefinite  user  (as  well  as  of  unlimited 
duration)  residing  in  the  tenant.  In  the  language  of  the 
English  law,  he  has  merely  a  reversion  expectant  on  the 
determination  of  the  tenant's  usufruct :  a  usufruct  unlimited 
in  point  of  duration.  And  hence  it  follows,  as  I  remarked 
in  my  last  Lecture,  that,  according  to  the  English  Law,  there 
is  no  absolute  property  in  land:  or,  at  least,  there  is  no 
perfect  dominion  in  land,  where  there  is  a  mesne  lord  between 
the  tenant  in  fee  simple  and  the  king  as  suzerain. 

For  there  is  a  reversion  in  the  mesne  lord  which  the  tenant 
in  fee  cannot  defeat  by  his  own  alienation :  though  by  his 
own  alienation  he  can  divert  the  land  from  his  own  heirs 
general,  or  from  the  series  of  possible  successors  to  his  own 
right  of  unlimited  duration.  If  he  were  absolute  owner,  he 
would  stand  to  the  mesne  lord  in  the  relation  in  which  tenant 
in  tail  stands  to  those  in  remainder  or  reversion  expectant 
on  his  own  estate  tail,  and  whose  right,  as  well  as  that  of  the 
heir  in  tail,  he  could  defeat  by  fine  and  recovery.71 

The  term  property,  as,  in  a  preceding  Lecture,  I  opposed 
it  to  servitus,  includes  many  rights  which  are  not  rights  of 
absolute  property :  that  is  to  say,  every  right  of  limited,  or 
of  unlimited  duration,  which  imparts  to  the  person  entitled 
an  indefinite  power  of  user,  although  it  is  not  coupled  with 
the  power  of  aliening  from  every  possible  successor  between 
the  party  and  the  ultimus  hares.71 

* 
Having  endeavoured  to  determine  the  notion  of  absolute  <;  lrn  in  rti 

property,  of  dominion  strictly  so  called,  or  jus  in  re  propria,  <  "<»";- 

I  can  now  explain  the  nature  otjura  in  re  aliend. 

r)  Or  by  the  modern  disentailing  as-  divisions,  viz. 

surance,  which  corresponds  to  that  pro-  Dominium  ~  Servitus. 

ceeding. — R.  C.  Dominium  ~  Jus  in  re  aliena. 

**  Reverting  to  my  former  observation  Is  not,  in  fact,  the  latter  the  only  ph> 

(p.  856  note,  ante)  with  regard  to  the  losophical  distinction ;  and  are  not  sern- 

queation,   whether   usufruct    may    not  tutes  merely  a  certain  set  otjura  in  ,e 

properly    be    classed  with    servitudes,  aliend  arbitrarily  distinguished  by  thi« 

Qfiaro:  Whether  there  be  room  in  a  phi-  Roman   lawyers,  and  classed  by  them 

losophical  system  for  the  two  disparate  under  the  common  name  ? — R.  C. 
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Every  jus  in  re  aliend  is  a  fraction  or  particle  (residing  in 
one  party)  of  dominion,  strictly  so  called,  residing  in  another 
determinate  party. 

But  jura  in  re  aliend  have  no  other  common  property  than 
that  which  I  have  now  stated.  Different  rights  of  the  class 
are  composed  of  different  fractions  of  that  right  of  absolute 
property  from  which  they  are  respectively  detached.  Some 
are  mainly  definite  subtractions  from  the  right  of  user  and 
exclusion  residing  in  the  owner.  Others  are  indefinite  sub- 
tractions from  his  power  of  user  and  exclusion  for  a  limited 
time ;  and  so  on. 

The  jura  in  re  aliend,  which  commonly  are  marked  by  mo- 
dern expositors  of  the  Roman  law,  are,  eervitns,  emphyteutic 
superficies,  and  the  Jus  in  rem  which  is  taken  by  a  creditor 
under  a  pledge  or  mortgage.74  And,  to  shew  the  nature  of 
the  distinction  between  jus  in  re  proprid  and  jus  in  re  alien4, 
I  will  briefly  advert  to  each  of  the  four  in  the  order  wherein 
I  have  stated  them. 

I  must  first  observe,  that  the  Roman  lawyers  confined  the 
term  dominium  to  dominium  rei  singula,  or  dominium  (or 
absolute  property)  over  a  single  thing;  and  this  together 
with  jura  in  re  aliend  they  opposed  to  the  dominium  which 
heirs  and  other  universal  successors  take  in  the  aggregate  of 
the  rights  to  which  they  succeed.  This  last  dominium  is  of 
so  peculiar  a  character,  that  it  might  be  considered  apart.  I 
shall,  therefore,  for  the  present,  understand  dominium  in  the 
sense  of  the  Roman  lawyers,  namely,  absolute  property  over 
some  determinate  thing. 


Servitu*.  Servitudes  properly  so  called  (whether  affirmative  or  nega- 

tive, real  or  personal)  were  esteemed  jura  in  re  aliend,  because 
they  gave  a  right  of  definite  user  over  a  subject  owned  by 
another,  or  of  subtracting  a  definite  fraction  from  the  owner's 
right  of  user  or  exclusion. 

Servitudes  improperly  so  called  (usufructus,  usus,  and  habi- 
iatio)  were  property  for  life  limited  to  life  of  owner,  though 
the  limitation  for  life  was  not  essential. 

When  property  for  life,  they  were  jus  in  re  aliend,  because 
they  were  subtracted  from  the  dominion  of  the  author  or 
grantor,  and  on  their  expiration  reverted  to  the  grantor  or 
his  representatives.76 


Different 
jura  in  re 
aliend  are 
different 
fractions  of 
the  various 
rights 
which  con- 
stitute the 
dominium 
from  which 
they  are 
respectively 
detached-7* 

The  classes 
of  jura  in  re 
aliend 
which  ore 
noted  by 
expositors 
of  the 
Roman 
Law  :  vis. 
Servitus, 
Kmphy- 
tenuis, 
Superficies, 
and  Jus 
pigwrris  et 
hypothecs 


n  Thibaut,   Versuche,  vol.  ii.  p.   85. 
System,  vol.  ii.  p.  8. 


74  Mackeldey,  vol.  ii.  p.  6. 
"  Ibid.  vol.  i.  cap.  4,  p.  103. 
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Emphyteusis  under  the  Roman  law,  meant  originally  land   l»ct.  lh 
of  which  some  corporate  body  (as  for  instance  a  municipium)  Empky- 
had  the  absolute  property  and  which  was  let  out  to  a  person  teutu' 
and  his  heirs  (that  is,  for  an  unlimited  duration)  in  consider- 
ation that  he  would  cultivate  it  (and  hence  the  origin  of  the 
term  which  was  analogous  to  the  original  meaning  of  the 
word  colonists),  and  would  bring  to  the  owner  a  given  rent. 
Now  this  was  jus  vn  re  aliena\  because,  although  of  unlimited 
duration,  accompanied  with  power  in  the  emphyteuta  of  un- 
limited user,  and  though  alienable  from  his  own  heirs,  it  was 
nevertheless  a  right  or  estate  carved  out  of  another  estate, 
or  having  a  reversion  expectant  upon  it.    It  reverted  to  the 
author  or  grantor  or  his  representatives.    It  was  not  absolute 
property,  because  there  was  no  power  of  aliening  from  all 
future  succession.70 

The  relation  of  the  emphyteuta  to  the  dominus  emphyteuseos 
was  the  same  as  that  of  our  tenant  in  fee  to  the  mesne  lord. 
Each  has  an  estate  of  unlimited  duration  with  an  estate  in 
reversion  expectant,  which  neither  part  can  defeat.  Emphy- 
teusis answers  almost  exactly  to  our  copyhold  tenure. 

Where  an  estate  in  fee  simple  of  freehold  tenure  is  subject 
to  a  quit  rent,  there  would  seem  to  be  a  servitus  in  the  lord, 
as  lord  of  the  fee. 

So  in  case  of  copyhold. 

So  in  case  of  emphyteusis.77 

Or  perhaps  an  obligation  quasi  ex  contractu.  Or  a  servitus 
and  an  obligation  combined.78 

[Usufruct  unlimited  in  duration,  etc.  would  have  resembled 
emphyteusis. 

"  Gaii  Comm,  iii.  §  145.  pound  for  building  purposes.  In  Eng- 
"  Blackstone,  vol.  iii.  chap.  16.  land,  there  is  now  no  exact  parallel  to 
TC  This  was  certainly  the  case  with  the  emphyteusis.  The  nearest  analogy  is  to 
emphyteusis  of  the  later  Roman  law,  be  found,  not  in  the  tenure  of  the  copy- 
and  probably  also  with  the  oyer  vectiga-  holders  of  a  manor,  which  depends  on 
lis  of  the  classical  period.  Emphyteusis  the  custom  of  the  particular  manor,  but 
did  not  merely  imply  a  jus  in  re  attend  in  the  tenure  of  the  libere  tenentes  under 
in  favour  of  the  emphyteuta :  it  was  also  a  mesne  lord,  which  originated  in  con- 
a  contract  inferring  a  personal  obliga-  tract.  But  the  statute  '  Quia  Emptores,' 
tion  by  which  the  emphyteuta  and  his  18  Edw.  I.  prevented  any  new  subin- 
heirs  were  bound,  notwithstanding  any  feudations,  and  the  statute  12  Car.  II. 
amount  of  depreciation  in  the  value  of  c.  24  swept  away  most  of  the  peculiar 
the  subject — Gaii  Comm.  iii.  §  146.  incidents  of  the  various  tenures  of  free 
Inst.  iii.  24,  {  3.  Nov.  vii.  3,  §  2.  tenants.  There  is  now,  in  the  case  of 
The  feu-contract  familiar  in  Scotland  free  tenants,  never  any  fresh  investiture 
(essentially  the  same  with  thefeu-charter,  of  the  heirs  or  assignees,  and  in  these 
only  containing  the  personal  obligation  tenures  all  vestiges  of  a  personal  obli- 
in  a  more  convenient  form)  will  furnish  gation  on  the  tenant  (i.  e.  other  than  as 
the  best  analogy.  The  feu-contract  is  a  charge  on  the  land)  have  long  ago  die- 
in  the  nature  of  a  perpetual  lease,  and  appeared. — R.  C. 
is  in  Scotland  the  usual  mode  of  letting 

▲  ▲2 
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Lect.  lii  And  this  is  another  inconsistency  about  those  improper 
servitudes  mentioned  in  a  former  Lecture.  If  usufruct  be  a 
servitude,  so  ought  emphyteusis  to  be  deemed  one ;  for  a 
usufruct,  or  any  other  personal  servitude,  may  be  granted  to 
a  party  and  his  heirs.] 

And  here  I  will  remark  that  the  feudal  system  is  supposed 
by  Mr.  Palgrave,for  whose  opinion  I  have  a  great  respect,  to 
have  originated  in  their  Roman  institution.  He  supposes 
emphyteusis  to  have  been  the  origin  of  beneficium  or  feud.  In 
this,  however,  I  am  not  inclined  to  agree.  Emphyteusis  seems 
to  me  nothing  more  than  a  common  case  of  a  municipium 
first,  and  a  private  proprietor  afterwards,  letting  his  land  to 
a  man  and  his  heirs  for  a  rent.  It  is  true  that,  in  later  times, 
and  during  the  invasions  of  the  barbarians,  the  emperors  not 
uncommonly  granted  out  rights  analogous  to  emphyteuses  on 
condition  of  military  service ;  and  it  is  not  impossible  that 
this  may  have  suggested  the  principle  of  feuds ;  but  it  is  not 
likely  ;  because  a  feud  was  originally  a  beneficium,  or  a  grant 
to  a  party  for  life. 

The  feudal  system  is  an  expression  often  used  with  most 
perplexing  vagueness ;  and  the  word  feud  is  often  extended 
to  any  right,  of  limited  or  unlimited  duration,  granted  on  con- 
dition of  military  service  by  the  grantee.  If  the  term  be  used 
in  this  sense,  the  feudal  system  has  probably  existed  in  every 
part  of  the  world.  It  existed  in  India ;  in  the  Soman  em- 
pire ;  it  exists  in  Turkey. 

But  when  we  use  the  word  feud  in  a  more  specific  sense,  we 
mean  something  incomparably  more  definite :  we  always  con- 
template a  feud  when  it  ceased  to  be  beneficium,  and  became 
hereditary,  and  accompanied  with  the  incidents  of  homage, 
fealty,  &c.  In  these  peculiarities  the  feudal  system,  con- 
sidered as  a  system,  stands  perfectly  distinct.  The  word 
feud,  etymologically  speaking,  is  probably  derived,  not  as 
Mr.  Palgrave  supposes,  from  emphyteusis,  but  simply  from  the 
Latin  fidelis ;  and  did  not  originate  until  feuds  changed  their 
character  and  became  hereditary.79  Like  a  thousand  other 
notions  which  have  been  supposed  to  be  universal  and  of  the 
essence  of  law,  feuds  and  the  feudal  system  are  really  an 
exceedingly  specific  and  purely  historical  notion,  not  to  be 
got  at  by  scientific  speculation,  but  by  diligent  reading  of 
the  history  of  the  middle  ages. 

w  See  my  note  on  the  land  contracts    word  feudum,  at  the  end  of  this  Lecture, 
of  the  middle  ages,  and  the  origin  of  the    — R.  C. 
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I  may  here  advert  to  an  obscure  point  which  has  been  Ly  *  lii 
finely  explained  by  Thibant  with  his  usual  combination  of 
logic  and  profound  learning:  I  mean  the  distinction  be- 
tween dominium  directum  and  dominium  utile.  The  vassal 
himself  was  said  to  have  dominium  utile,  but  the  lord  only  to 
have  dominium  directum :  now,  why  the  tenant  should  be 
said  to  have  dominium  utile  more  than  any  one  who  has  the 
usufruct  or  power  of  using  the  thing  which  he  has,  I  cannot 
possibly  conceive.  It  is  merely  the  obvious  case  of  a  right  in 
one  person  with  a  reversion  in  another.  But  the  reason  is 
obvious  when  we  look  to  the  history  of  emphyteusis.  Actions 
were  distinguished  into  actiones  directed  and  actiones  utiles, 
that  is,  into  actions  given  jure  civili,  or  by  the  original  Roman 
law,  and  actions  given  by  the  praetor,  uti9  or  by  way  of 
analogy,  like  our  actions  on  the  case  in  the  largest  sense, 
which  were  actions  in  consimili  casu.  When  none  of  the  old 
forms  of  action  would  apply  to  the  case,  new  actions  were 
given  by  analogy  to  the  established  ones ;  and  these  in  Roman 
law,  were  called  utiles,  from  uti  or  quasi.  Now,  emphyteusis 
was  originally  merely  a  praetorian  right ;  it  was,  consequently, 
clothed  not  with  an  action  given  jure  civili,  or  an  actio 
directa,  but  a  utilis  actio. 

And  as  a  right  of  emphyteusis,  though  not  property,  was  so 
analogous  to  property,  a  right  of  vindication  was  given  for  it, 
as  for  property,  and  thus  again  it  was  analogous.  The 
Italian  glossators,  seeing  these  terms  actiones  directce  and 
actiones  utiles  applied  to  the  cases  of  emphyteusis  and  absolute 
property,  extended  the  terms  from  the  remedies  to  the  rights 
themselves  to  which  those  remedies  were  attached.  They 
styled  the  absolute  property  in  the  dominus  emphyteuseos, 
dominium  directum,  and  the  jus  in  re  of  the  emphyteuta  him- 
self dominium  utile,  because  the  former  was  clothed  with  an 
actio  directa,  the  other  (as  being  like  property)  with  an  actio 
utilis.  It  was  a  mere  misconception  and  misapplication  of 
terms. 

The  next  case  of  jus  in  re  aliend  is  the  right  Btyled  super-  8*perficie*. 
fides.  Whatever  was  the  precise  nature  of  the  services  im- 
plied in  this  right,  it  gave  to  a  party,  not  an  entire  right  of 
disposing  of  the  subject,  but  merely  a  right  of  detaching 
certain  parts  of  the  subject,  such  as  a  right  to  the  vesture. 
In  English  law  it  has  been  held  that  one  person  may  have 
a  freehold  in  the  soil  and  another  in  the  vesture :  in  the  right 
of  cutting  grass,  for  instance,  on  the  land,  and  that  each  had 
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Lbct.  Lf  I  a  freehold,  and  could  maintain  a  trespass.  The  right  to  the 
superficies  concurring  with  the  right  in  the  proprietor  is  one 
of  the  many  cases  of  condominium  or  joint  ownership,  and 
cannot  with  any  propriety  be  deemed  jus  in  re  aliend.  And 
here  I  may  remark  the  inconsistency  of  those  who  include 
improper  servitudes  with  servitudes  proper,  without  including 
superficies  among  them.  For  an  improper  servitude,  like 
superficies,  gives  a  right  of  indefinite  user,  and  may  be  a 
right  of  unlimited  duration.' 
Thejw  The  lagt  of  these  rights  is  the  right  of  a  creditor  by  virtue 

the  creditor  of  a  pledge  or  mortgage.  The  creditor  has  a  double  right: 
jSeSeedOT  ^e  ^^  i1***  ^  T>ws<mam  in  respect  of  the  rights  secured  to  him 
mortgaged,  by  the  pledge ;  jus  in  rem  in  the  subject  pledged  or  mortgaged 
as  a  security.  For  against  any  possible  possessor,  whether 
by  alienation  from  the  pledgor  or  mortgagor,  or  as  adverse 
possessor,  the  pledgee  or  mortgagee  may  make  his  right  over 
the  subject  good  or  available.  Hence  pignus  or  hypotheca  in 
Roman  law  is  often  called  obligatio  ret ;  the  thing  itself  is  said 
to  be  obliged.  This  means  that  the  right  follows  the  thing 
into  the  hands  of  any  party  who  by  any  means  whatever  may 
take  it.  The  name  answers  to  lien.  And  here  the  matter 
thickens  :  for  the  obliged  thing  may  itself  be  jus  in  re  aliend : 
as,  for  example,  a  personal  servitude  granted  out  of  the 
dominion  of  another  may  itself  be  the  subject  of  a  mortgage, 
and  thus  the  jus  in  rem  of  the  mortgagee  would  be  jus  in  re 
aliend  over  a  subject  which  is  itself  jus  in  re  aliend. 

There  is  a  considerable  difference  between  the  right  of  the 
pledgee  and  mortgagee  in  English  and  in  Roman  law.  In 
Roman  law,  the  right  of  the  pledgee  or  mortgagee  is  merely 
a  right  to  alien  the  obliged  thing  in  case  his  debt  is  not  duly 
satisfied,  and  to  repay  from  the  proceeds  of  the  sale  his  debt 
with  the  interest  and  all  incidental  costs.  In  English  law 
the  pledge  or  mortgage  gives  a  property  to  the  creditor  in  the 
pledged  thing  if  the  debt  is  not  paid  at  the  appointed  time. 
But  in  English  equity  as  opposed  to  law,  the  pledged  thing  is 
still  considered  the  property  of  the  pledgor ;  he  has  an  equity 
of  redemption.  The  pledge  is  considered  much  as  it  is  by  the 
Roman  law — as  a  mere  lien.  But  there  is  this  difference : 
in  English  law  the  creditor  by  foreclosure  may  completely 
acquire  a  property  in  the  mortgaged  thing :  in  the  Roman 
law  he  could  not ;  he  could  only  alien  the  thing,  repay  him- 
self, and  hand  over  the  residue  of  the  proceeds  to  the  mort- 
gagor. The  right  of  the  pledgee  or  mortgagee  was  much 
like  the  right  which  would  be  acquired  in  our  own  law  by 
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a  mortgage  with  a  power  of  sale,  provided  the  mortgagee  l»ct.  lit 
could  not  foreclose*80  In  the  Roman  law  the  creditor  could  *  '  ' 
not  acquire  property  in  the  subject. 

Before  I  conclude  I  will  remark,  that  jura  in  re  aliend  are  Bemarkson 
sometimes  (tolled  jura  in  re,  and  sometimes  jura  simply.    As  I  *  jura  in  re 
have  stated  in  my  tables,  the  phrase  jura  in  re  is  often  used  gometlmes 
by  modern  Civilians  as  synonymous  with  jura  in  rem  or  do-  called  jura 
minia  in  the  largest  acceptation ;  that  is,  rights  which  avail  fttrc'orJura* 
against  the  world  at  large.     But  that  is  a  misconception  of 
the  meaning  of  the  term  as  used  by  the  Roman  lawyers. 

'  Droits  reels '  is  ambiguous,  as  sometimes  denoting  jura 
in  rem,  and  sometimes  jura  in  re  (sensu  stricto).  This  arises 
from  the  extension  of  jus  in  re  to  dominia,  and  of  jus  ad  rem 
to  obligationes  or  jura  m  personam. 

Difficulty :  Where  a  thing  is  subject  to  a  series  of  rights, — 
is  subject  to  a  series  of  vested  rights  (descendible  perhaps 
from  present  vestees),  or  to  contingent  rights  to  determinate 
parties,  existing  or  not. 

But  the  right  of  the  occupant  is  not  even  inchoate.  There 
is  no  specifically  determinate  party  (existing  or  not)  to  take 
the  right.  It  is  nothing  but  a  right  that  may  accrue  to 
everybody  capable  of  taking,  who  may  occupy. 

There  are  certain  rights  whose  class  it  is  not  very  easy  to  Rights  of 
determine,  such,  for  instance,  as  an  advowson.     It  is  a  right  diificiafto 
not  importing  any  right  of  user,  but  only  of  designating  or  fix  tl* 
naming  the  party  who  shall  enjoy  or  exercise  a  certain  right. 
But  still  it  is  a  jus  in  rem ;  for  it  may  be  disturbed  by  persons 
generally,  and  might  be  asserted  by  an  action.81    It  is  like 
many  rights  to  personal  franchises. 


Quaere.  Right  of  disposition  without  right  of  user. 

Power  of  appointing  without  power  of  enjoying.  See  Blackstone, 
vol.  iii.  p.  243. 

If  coupled  with  a  right  to  enjoy  the  subject,  a  power  of  appoint- 
ment is  in  reality  tantamount  to  a  power  of  aliening,  generally  or 
partially.  If  of  appointing  to  any  object  whatever  absolutely,  it 
renders  the  limited  interest  to  which  it  is  attached  absolute  pro- 
perty. 

M  Such  is  now  the  position  in  England  selling.— R.  C. 
of  a  judgment  creditor  who  has  sued        •'  E.  g.  Against    the    ordinary,   and 

out  a  writ  of  elegit,  which  has  been  re-  against  any  person  who  may  have  been 

turned  and  registered  in  pursuance  of  collated  to  the  benefice  in  derogation  of 

the  statute  27  &  28  Vict.  c.  112,  ex-  the  rights  of  the  patron. — Bishop  of 

cept  that  he  still  requires  the  authority  Exeter  et  al.  v.  Marshall,  March  3, 1868, 

of  the  Court  of  Chancery  before  actually  L.  R.  3  House  of  Lords  App.  17. — R.  C. 
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Lwt.  LIT  [Observe  that  a  right  of  disposition  does  not  necessarily  suppose 
a  right  of  user :  And  that  an  unlimited  right  of  user  by  way  of  con- 
sumption, supposes  no  right  of  disposition. 

A  limitation  of  user,  as  well  as  of  disposition,  is,  however,  neces- 
sarily supposed,  wherever  there  is  a  vested  right  in  amother  ;  since 
the  last  would  otherwise  be  nugatory.] — Marginal  Note. 

A  right  to  personal  tithes,  is  not  a  servitude.  So  far  as  it  amounts 
to  jus  in  rem,  it  is  a  right  without  a  specific  subject :  analagons  to  a 
right  in  a  monopoly ;  a  right  in  an  office ;  a  right  to  a  toll ;  a  right  to 
jurisdiction,  etc.  The  right  in  each  particular  case  to  exact  the  tithe, 
is  jus  in  personam  arising  from  a  quasi-contract ;  like  right  to  pos- 
session against  a  possessor  bond  fide. 

[Tithe  is  a  Servitus  combined  with  an  obligation  (s.  8.)  on  the 
occupant :  A  right  to  a  part  of  the  produce  of  the  subject  adversus 
quemcunque,  with  an  obligation  on  the  actual  occupant  to  set  out, 
etc. — Marginal  Note.     Blackstone,  vol.  iii.  p.  89.] 

Analagons  also  to  the  case  of  right  in  a  servant ; — my  right 
Against  him  is  jus  in  personam ;  but  my  right  against  the  rest  of  the 
world,  m  rem. 

Quaere,  Whether  praadial  tithe  be  a  servitude?  And,  if  so, 
whether  real  or  personal  ?     It  is  attached  to  an  office.62 


NOTE. 

ON   THE  LAFD  CONTRACTS  OF  THE  MIDDLE  AGES,  AND  THE  ORIGIN  OF 

THE  "WOKD^FJSVDUM. 

The  tenure  which,  in  the  Latin  of  the  11th  century,  assumed  the  name  of 
Fettdum,  was  modelled  in  part  upon  the  tenure  Precario,  (so  called  from 
preco  because  the  grant  was  made  on  the  petition  of  the  tenant),  and  in  part 
upon  the  Emphyteusis  of  the  later  Roman  law. 

In  the  eighth  and  ninth  centuries,  and  possibly  still  earlier  {Mar&dfi 
Formula y  apud  Baluze),  precarium  found  favour  with  the  lords  (probably  1»J 
as  well  as  churchmen,  although  we  know  most  about  the  latter  owing  to  the 
more  careful  preservation  of  their  documents),  doubtless  because  it  gave  the 
tenant  possession  availing  against  all  except  the  grantor  (Dig.  xliii.  26,  '  De 
precario '),  and  gave  a  disseisor  of  the  grantee  no  title  at  all.  But  it  gave  the 
heir  of  the  grantee  not  even  a  possessory  title.  (Dig.  '  De  precario/  L  12, 
5  1.  cf.  /.  4,  J  1. 

Possibly  for  this  last  reason,  certainly  in  fact,  the  contract  of  Emphyteusis 
became  commonly  grafted  upon  the  Precarium  (Muratori,  Antiq.  Med. 
JEdf  diss,  xxxvi.).  Emphyteusis  had,  moreover,  the  advantage,  looking  from 
the  part  of  the  lord,  of  imparting  to  the  personal  obligation  annexed  to  the 
grant  a  character  of  greater  legal  weight  than  the  mere  promise  or  offer  con- 

n  Teind    (or    tithe    in    Scotland)  is  thirl  age,  or  the  obligation  upon  all  the 

ranked  by  Stair  and  ether  Scotch  legal  tenants  of  lands  within  the  thirl  (or 

authorities  amongst  &  rvitudes.  Another  servient  district)  to  bring  their  grain  to 

right  in  the  law  of  Scotland,  invariably  be  ground  at  the  dominant  mill.— R.  C. 
classed  amongst  servitudes,  is  that  of 
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rined  in  the  prayer  for  the  possession  precario.    It  was  also  conveniently    Lkct.  LT1 
astic'    ' Talis  contractus  quia  inter  veteres  dubitabatur,  et  a  quibusdam 


tained 

elastic. 

locatio,  a  quibusdam  venditio  existimabatur,  lex  Zenoniana  lata  est,  quae 

emphyteuseos  contractus  propriam  statuit  naturam,  neque  ad  locationem 

neque  ad  venditionem  inclinantem,  sed  suis  pactiontbus  fulciendam.1    (Inst. 

Hi.  24,  §  3.) 

Combining  with  the  precarium  the  elastic  form  of  the  emphyteusis,  it  is 
easy  to  conceive  how  the  contract  so  moulded  was  ready  to  incorporate 
whatever  amongst  local  usages  and  tenures,  German,  French,  or  Celtic,  would 
be  likely  to  bring  money  into  the  exchequer  of  the  lordly  clients  of  the 
conveyancers  who  adopted  the  model.  So  far  the  explanation  is  simple. 
Although  we  should  not  imagine  that  these  feudal  lawyers  had  much  origin- 
ality of  invention,  they  may  be  credited  with  a  certain  combination  of 
subtlety  and  learning,  including  some  acquaintance  with  the  Institutes  and 
Imperial  Constitutions  of  Justinian. 

But  the  appearance  of  the  word  feudum  is  more  difficult  to  account  for. 
Muratori  (Antiq.  Med.  Mvi,  vol.  i.  p.  575),  with  a  critical  judgment  rare  in 
his  time  (1734),  denies  that  it  occurs  in  any  genuine  document  earlier  than 
the  eleventh  century,  and  challenges  proof  to  the  contrary.  Proof  does  not 
appear  to  have  been  forthcoming,  and  Robertson  {Hist,  of  Charles  V.f  Proofs, 
p.  269)  mentions  that  a  charter  of  King  Robert  of  France  (a.d.  1008)  is  the 
earliest  deed  in  which  he  has  met  with  the  word  feudum.  It  must,  therefore, 
be  latinised  vernacular  and  not  corrupted  Latin. 

Much  ingenuity  has  been  spent  upon  accounting  for  this  word.  Several 
have  hit  upon  the  idea  of  connecting  it  with  some  root  of  which  pecus, 
pecunia,  &c,  are  the  Latin  derivatives  (Spelman,  Oloss.  voce  'Feudum;' 
Robertson.  Hist,  of  Charles  V.f  Proofs,  p.  269 ;  Jamieson's  Scottish  Diction- 
ary, voce  *  feu ;'  Guizot,  Hist,  of  Civilisation.)  But  they  have  attempted 
the  connection  through  Anglo-Saxon  or  German  roots,  which  have  to  en- 
counter the  difficulties,  1st,  of  the  late  introduction  of  feus  into  England ; 
and,  2ndly  (the  objection  of  Palgrave),  that  the  German  name  for  land  of 
feudal  tenure  is  not  any  word  akin  to  feu,  &c.  but  Das  Lehex. 

While  looking  for  light  upon  the  subject,  a  friend  has  drawn  my  attention 
to  the  article,  voce  *  Fio,'  in  the  Etymological  Dictionary  of  Romance  Lan- 
guages by  Diez.  (Worterbuch  der  romanischen  Sprachen,  von  Friedrich 
Dies :  Bonn,  1853 ;  and  transl.  and  ed.  by  Donkin.  London:  Williams  and 
Norgate,  1864.)     I  here  give  an  abstract: — 

Fio,  Ital. ;  Provencal,  old  Catalan,  feu  (hence  old  Portug.  feu)  ;  French 
fief  (from  the  old  fieu),  [German  translation,  Lehngut,  Lehnzins] :  verb, 
French  fieffer  (from  the  old  fiever),  Provencal  affeuar  [zu  lehen  geben]. 
The  Romance  words  immediately  accord  with  the  Lombardian  fiu  in 
faderfiu-m  [vaterliches  gut],  the  old  High  German  fihu,  fehu  [vieh],  the 


vieh  and 
TheH 


Gothjc  faihu  [vermogen],  the  old  Friesland  fia  in  both  senses 
vermogen.  Here  Donkin  suggests  pecus,  and  I  may  add  pecunia 
was  dropped,  the  short  e  in  fehu  became  the  diphthong  ie  (as  the  Provencal 
mien  from  the  I>atin  mens),  and  the  Provencal  u  sharpened  into  the  French 
v  (as  the  French  juif  from  Provencal  judeu),  which  F  also  strongly  asserts 
itself  in  fieefer  (comp.  ensuifer  and  ensuiver).  In  the  Sicil.,  fbgu  (as 
usual)  substitutes  e  for  h.  From  fiu,  feu,  came  an  important  word  of 
middle-age  Latin,  which  appeared  about  the  ninth  century  in  the  form 
feudum,  feodum,  the  D  being  inserted  for  euphony,  as  in  ladico  for 
laico,  &c.' 

This  seems  conclusive.    It  avoids  the  objection  of  Palgrave,  and,  more- 
over, it  accords  with  certain  historical  indications  of  the  system  having  been 
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Lcct.  LIT    matured  amongst  Longobard  lawyers.    Spelman,  %t  twpra ;  Erskine,  Luti- 
*"     ■       '    tube  of  the  Law  of  Scotland,  b.  iL  tit  iii.  $  6.)     It  also  accounts  for  all  the 
set  of  words,  Fief,  Feoffment,  Feu,  Infeft,  and  Fee. 

There  remains,  however,  still  a  word  to  say  about  Emphyteusis.  Theidei 
of  its  identity  with  feu,  Jio,  &c,  is  not  merely  the  invention  of  our  own  age. 
It  belongs  to  the  period  of  transformation  itself,  and  possibly  tended  in  soma 
measure  to  aid  the  assimilating  power  of  the  contract  so  moulded  by  these 
mediaeval  lawyers. 

I  will  cite  a  curious  example  from  the  collection  of  Muratori,  to  which  1 
have  referred.  (Antiq.  Med.  jEvi,  vol.  i  p.  15.)  The  descriptive  heading 
given  by  him  is  '  Charta  permutationis  inter  Ingonem  Epiacopum  Mutineo- 
sem  et  Bonifacium  Ducem  et  Marchionem  Tuscise  atque  Rechildam  ejoj 
uxorem  in  qua  conjuges  Episcopo  donant  Castia  et  Curtes  Bajoaris  et 
Fossati  Regis,  Episcopus  vero  eis  concedit  in  emphiteusim  Castra  et  Curtes 
Clagnani  et  Saviniani.  Anno  1033/  The  conveyance  on  the  part  of  the 
bishop  after  mentioning  the  parcels,  and  the  destination  to  the  duke  and 
wife  and  the  survivor  and  the  heirs  of  their  bodies,  proceeds  as  follows : 
— '  habendum  tradidi  precaria  atque  enfiothecabia  nomine  .    .     .     .' 

The  witnesses  to  the  bishop's  signature  are  two  lawyers,  one  described 
as  legem  viventis  Longobardorum,  and  the  other  as  legem  viventis  Montana. 
Doubtless  these  lawyers  had  settled  the  draft,  and  between  them  coined,  or 
borrowed  from  others  of  their  craft,  the  6trange  word  enfiothecaria.  The 
word  speaks  for  itself  of  the  association  in  the  minds  of  the  authors. 

It  only  remained  to  systematise  the  consequences  of  this  threefold  com- 
bination :  viz.  the  precarium,  the  emphyteusis,  and  the  various  incorporated 
tenures.  This  was  a  task  exactly  suited  to  the  capacities  of  these  mediteval 
lawyers,  Longobard  and  others,  and  by  the  time  of  the  appearance  of  the  Ubri 
feudorum — (whether  in  the  twelfth  century  or  later) — that  had  been  fairly 
accomplished.  The  traces  of  all  three  sources  long  remained  in  the  feudal 
law.  The  necessity  of  new  investiture  of  the  heir  was  a  consequence  of  the 
precarium,  the  forfeiture  ob  non  solutum  canonem,  of  the  emphyteusis,  the 
fealty,  homage,  &c,  of  the  particular  usages  of  the  various  societies  who 
adopted  the  contract — R.  G. 


LECTUKE  LHL 

ON  PBE8BNT  OB  VESTED,  AND  FUTUEE  OB  CONTINGENT  BIGHTS. 

Lbct  liii  In  this  evening's  discourse,  I  shall  consider  the  distinction 

a  present     between  vested  and  contingent  rights. 

or  verted  In  order  to  the  existence  of  a  rights  the  two  following 

m  (Vn  v    Wti  ft  w _ 

(amongst  other)  essentials  must  concur: — 1st.  A  determi- 
nate person  or  persons,  presently  existing,  in  whom  the  right 
resides.  2ndly.  That  the  title,  mode  of  acquisition,  or  inves- 
titive fact,  to  which  the  law  annexes  the  right,  be  presently 
consummate  or  complete. 


right!  what 
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Hence  it  follows,  that  the  epithet i present '  or  'vested,'  as  Lbct.  liii 
appUed  to  a  right,  is  superfluous  or  tautological.  Every  right,  "~ 
properly  so  called,  is  of  necessity-  present  or  vested :  that  is 
to  say,  it  presently  resides  in,  or  is  presently  vested  in,  a 
present  and  determinate  party,  through  the  title,  or  invest- 
itive fact,  to  which  the  law  annexes  it  as  a  legal  conse- 
quence or  effect.  j 

When  we  oppose  a  vested  or  present,  to  a  future  or  con- 
tingent right,  we  are  not,  I  apprehend,  opposing  a  right  of 
one  class  to  a  right  of  another  class,  but  we  are  rather  op- 
posing a  right  to  the  chcunce  or  possibility  of  a  right.  Ac- 
cordingly, the  contingent  right  of  the  apparent  or  presump- 
tive heir  to  rights  which  the  party  presently  entitled  may 
alien  from  him,  is  frequently  styled,  not  a  right,  but  spes 
succession™  1  that  is  to  say,  the  chance  or  possibility  that 
the  heir,  who  has  not  presently  a  right,  may  hereafter  acquire 
one.  And,  generally,  a  contingent  right  is  frequently  styled 
'  spes  ;  spes  incerta  ;  hoffnungsrecht '  or  hope-right :  a  present 
chance,  or  a  present  possibility,  that  a  right  may  hereafter  arise, 
and  may  vest  in  a  person  in  being,  or  hereafter  to  be.  When, 
then,  in  compliance  with  custom,  I  use  the  expressions  '  vested 
and  contingent  rights,'  I  am  not  opposing  rights  of  a  class  to 
rights  of  another  class,  but  rights  to  chances  or  possibilities  of 
rights. 

And  here  I  would  advert  to  a  meaning,  frequently  an- 
nexed to  the  expression  '  vested  rights,9  which  is  mentioned 
in  Mr.  Lewis's 83  treatise  i  On  the  Use  and  Abuse  of  Poli- 
tical Terms.' 

When  it  is  said  that  the  legislature  ought  not  to  deprive 
parties  of  their  '  vested  rights,'  all  that  is  meat  is  this: 
that  the  rights  styled  4  vested '  are  sacred  or  inviolable,  or  are 
such  as  the  parties  ought  not  to  be  deprived  of  by  the  legis- 
lature. Like  a  thousand  other  propositions,  which  sound 
speciously  to  the  ear,  it  is  either  purely  identical  and  tells 
us  nothing,  or  begs  the  question  in  issue. 

If  it  mean  that  there  are  no  cases  in  which  the  rights  of 
parties  are  not  to  yield  to  considerations  of  expediency,  the 
proposition  is  manifestly  false,  and  conflicts  with  the  practice 
of  every  legislature  on  earth.  In  every  case,  for  example, 
in  which  a  road  or  canal  is  run  by  authority  of  parliament 
through  the  lands  of  private  persons,  the  rights,  or  vested 
rights,  of  the  private  owners  are  partially  abolished  by  the 
legislature.     They  are  compelled  to  yield  up  a  portion  of 

•»  Since  Sir  George  Cornewall  Lewis.    He  was  a  member  of  Mr.  Austin's  class. 
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Lect.  li  ti  their  rights  of  exclusion,  and  to  receive  compensation  agree- 
ably to  the  provisions  of  the  Act. 

When  the  expression  € vested  right'  is  used  on  sneh 
occasions,  it  means  one  or  another  of  two  things:— 1st 
That  the  right  in  question  ought  not  to  be  interfered  with 
by  the  legislature ;  which  (as  I  have  remarked  already)  begs 
the  question  at  issue ;  or,  2ndly,  That,  in  interfering  with 
rights,  the  legislature  ought  to  tread  with  the  greatest  pos- 
sible caution,  and  ought  not  to  abolish  them  without  a  great 
and  manifest  preponderance  of  general  utility.  And,  it  may 
be  added,  the  proposition,  as  thus  understood,  is  just  as 
applicable  to  contingent  rights,  or  to  chances  or  possibilities 
of  rights,  as  to  vested  rights,  or  rights  properly  so  called. 
To  deprive  a  man  of  an  expectancy,  without  a  manifest  pre- 
ponderance of  general  utility,  were  just  as  pernicious  as  to 
deprive  him  of  a  right  without  the  same  reason  to  justify  the 
measure. 

Mr.  Lewis  has  suggested  that  this  use  of  the  expression 
*  vested  rights '  might  be  borrowed  from  the  cases  in  which, 
under  certain  rights,  considerable  capital  has  been  invested 
or  embarked  by  parties,  and  the  privation  of  the  right  would 
be  followed  by  great  disappointment.  And  this  phrase,  I 
think,  is  usually  employed  emphatically  to  pases  in  which  the 
abolition  of  the  right  would  be  followed  by  an  extraordinary 
degree  of  disappointment. 

Before  I  proceed  to  contingent  rights,  or  to  chances  or 
possibilities  of  rights,  I  must  remark  that  vested  rights  or 
rights  properly  so  called,  are  divisible  into  two  classes:— 
1st.  Present  or  vested  rights  which  are  coupled  with  a  pre- 
sent right  to  enjoyment  or  exercise  :  2ndly.  Present  or  vested 
rights  which  are  not  coupled  with  a  right  to  present  enjoy- 
ment or  exercise. 

For  example :  If  I  am  absolute  owner  of  land  or  a  mov- 
able, not  subject  to  a  right  in  another  of  limited  duration, 
I  have  not  only  a  present  right  to  or  in  the  subject,  but 
also  a  right  to  the  present  possession  of  it :  that  is  to  say, 
a  present  right  to  enjoy  or  exercise  my  present  right  of 
ownership. 

But  if  the  subject  be  let  to  another,  I  have  a  present  right 
of  ownership  without  a  present  right  to  exercise  my  right 
of  ownership :  I  have  merely  a  reversion,  expectant  on  the 
determination  of  the  lease,  and  which,  till  the  lease  deter- 
mine, cannot  take  effect  in  possession. 

Or  if  a  legacy  be  given  to  an  infant,  but  with  a  direction 
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in  the  will  that#  the  legacy  shall  not  be  paid  to  him  till  he  Lbct.  liii 
come  of  age,  he  has  a  present  or  perfect  right  to  the  legacy, 
although  he  cannot  touch  it  before  he  shall  become  adult. 
For  if  he  should  die  before  he  come  of  age,  the  legacy 
would  not  lapse,  (or  the  gift  would  not  be  inoperative,)  but 
Ihe  legacy  would  pass  to  the  successors  of  the  legatee,  and 
not  to  those  of  the  testator.  It  is  not  a  gift  conditioned  to 
take  effect  in  case  the  infant  shall  come  of  age,  but  an  ab- 
solute gift  with  a  direction  suspending  the  payment  to  him 
until  he  shall  come  of  age.  If  he  should  die  before  he  come 
of  age,  his  successors  would  be  entitled  to  present  payment, 
as  well  as  to  a  present  right  in  the  subject  of  the  bequest.84 

A  right,  therefore,  may  be  present  or  vested,  although  the 
right  to  enjoy  it,  or  exercise  it,  be  contingent  or  uncertain. 
Or,  in  other  words,  a  present  and  certain  right  to  possession 
is  not  of  the  essence  of  a  present  and  certain  right. 

Tor  example :  In  the  case  of  the  legacy,  to  which  I  have 
just  adverted,  it  is  presently  uncertain  whether  the  infant 
will  ever  be  entitled  to  the  payment :  but  still  he  has  a  pre- 
sent right  to  the  subject  of  the  bequest,  inasmuch  as  the 
right  would  pass  to  his  successors  though  he  himself  were  to 
die  before  the  period  fixed  for  payment. 

Again :  In  every  case  of  a  vested  right,  expectant  on  the 
determination  of  a  preceding  right,  the  right  of  the  ex- 
pectant to  possession  or  enjoyment  is  necessarily  uncertain. 
For,  though  he  has  a  present  or  perfect  right,  to  take  effect 
in  possession  on  the  determination  of  the  preceding  right, 
he  may  die  himself  (or  even  die  without  representatives 
capable  of  enjoying  the  expectancy),  before  the  preceding 
right  shall  come  to  an  end.  Of  this  sort  is  every  vested 
remainder  for  life,  or  in  tail.  The  remainder-man  for  life  may 
die,  or  the  remainder-man  in  tail  may  die  without  issue  in 
tail,85  before  the  remainder  has  taken  effect  in  possession. 

The  distinction  which  I  have  tried  to  explain  ought  to  be 
carefully  marked.  For  it  is  often  supposed,  even  by  writers 
who  commonly  perceive  the  distinction  between  vested  and 
contingent  rights,  that  a  right  to  present  enjoyment  is  of 
the  essence  of  a  present  right :  or,  what  comes  to  the  same 
thing,  that  a  right  of  which  the  enjoyment  or  exercise  is 
uncertain  is  necessarily  an  uncertain  or  contingent  right. 

■•  Blackstone,  vol.  ii.  p.  513.  a  disentailing  deed  (or,  according  to  the 

•*  And  it  should,  perhaps,  be  added,  old  forms,   of  suffering  a  recovery.)  — 

without  having   (by  attaining  twenty-  R.  C. 

one)  acquired  the  capacity  of  executing 
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Lect.  LIU       [Examples : — Blackstone,  vol.  ii.  p.  163.    '  Of  estates  in  posse$tv* 
'  whereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  de- 

pending on  any  subsequent  circumstance  or  contingency,  Ac.'  as  if  a 
right  not  in  possession  might  not  be  coupled  with  a  present  interest.] 

a  future  or  I  j^ye  said  already,  that  in  order  to  the  existence  of  a 
right,  what,  present  right,  or  in  order  to  the  existence  of  a  right  proper! j 
so  called,  the  two  following  (amongst  other)  essentials,  must 
concur: — 1st.  A  determinate  person  or  persons,  presently 
existing,  in  whom  the  right  resides,  or  in  whom  it  is  vested. 
2ndly.  That  the  title,  mode  of  acquisition,  or  causa,  to  which 
the  right  is  annexed  as  a  legal  consequence  or  effect,  be 
presently  consummate  or  complete. 

Hence  it  follows,  that  a  right  is  contingent  in  either 
the  following  cases : — 

1st.  The  right  is  contingent,  if  the  person  to  whom  it  is 
destined  or  determined  (or  in  whom  it  is  to  reside  or  vest). 
be  not  presently  existing.  In  this  case  it  is  supposed  that 
the  events  constituting  the  title  whereon  the  right  is  to 
arise  have  already  happened  wholly  or  in  part:  but  that 
though  the  title  be  presently  consummate,  the  right  never- 
theless is  presently  contingent,  inasmuch  as  the  person  to 
whom  it  is  determined  may  never  exist  to  take  it. 

2ndly.  The  right,  is  contingent,  if  the  person  to  whom  it 
is  determined  be  presently  existing,  but  the  title,  or  mod* 
of  acquisition,  whereon  it  is  to  vest  in  that  person,  be  not 
presently  consummate,  and  never  may  be. 

In  this  last  case,  it  is  necessarily  supposed  that  the  title 
is  complex  (or  consists  of  two  or  more  successive  events): 
that  one  or  more  of  those  events  has  already  happened :  but 
that  one  or  more  of  those  events  has  not  yet  happened,  and 
may  never  happen. 

For  example :  If  land  be  now  given  by  deed  or  will  to 
A  for  his  life,  and  after  A's  death  to  the  eldest  son  (now 
unborn)  of  B,  in  tail  or  in  fee,  the  right  which  is  deter- 
mined by  the  gift  to  the  unborn  son  of  B  is  contingent 
By  the  gift  itself  the  title  is  presently  complete :  for  if  B 
had  now  a  son,  the  estate  in  tail  or  in  fee  would  now  he 
vested  in  him,  although  his  right  to  possession,  or  to  the 
enjoyment  or  exercise  of  his  right,  would  not  begin  till  after 
the  determination  of  A's  estate  for  life.  But  though  the 
title  is  presently  consummate,  the  right  nevertheless  is  pre- 
sently contingent :  for  it  is  presently  uncertain  whether  B 
will  have  a  son,  and  whether  the  person  to  whom  the  right 
is  determined  will  ever  exist. 
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Again :  If  land  be  given  to  A  for  Ms  life,  and,  in  case  B  Lbct.  liii 
(a  person  now  existing)  shall  survive  A,  to  B  in  fee,  the 
right  which  is  determined  by  the  gift  to  B  and  his  heirs 
general,  is  presently  a  contingent  right.  For  though  the 
person  to  whom  it  is  determined  is  now  in  existence  and 
capable  of  taking  it,  the  title,  or  mode  of  acquisition,  whereon 
the  right  is  to  arise,  is  presently  inchoate  only,  and  perhaps 
will  never  be  consummate.  By  the  gift  'to  B,  in  case  he 
shall  survive  A,  a  part  only  of  the  complex  title  has  pre- 
sently happened.  Before  it  can  be  consummate,  and  the 
right  determined  to  B  can  vest  or  come  into  existence,  A 
must  die,  leaving  B  surviving  him:  which  event,  forming 
a  part  of  the  entire  complex  title,  has  not  yet  occurred ; 
and  possibly  may  never  occur.88 

Wherever,  therefore,  the  person  to  whom  the  right  is 
determined  is  not  presently  in  being,  or  wherever  the  title 
is  presently  inchoate,  and  its  consummation  is  presently  un- 
certain, the  right  is  contingent :  that  is  to  say,  there  is  not 
properly  a  right  (residing,  as  a  right  must  do,  in  a  present 
person  or  persons),  but  a  present  chance  or  possibility  that 
a  right  may  arise  hereafter,  and  may  reside  in  the  person 
or  persons,  existing  or  to  exist,  to  whom  it  is  determined  or 
destined. 

The  two  grounds  of  uncertainty  to  which  I  now  have 
adverted  may  happen  to  exist  together  in  one  and  the  same 
case :  that  is  to  say,  the  person  to  whom  the  right  is  de- 
termined may  not  be  yet  in  being,  and  the  title  determining 
the  right  to  the  person  may  yet  be  merely  inchoate,  and 
its  consummation  contingent.  Insomuch  that  the  right  would 
be  presently  contingent,  although  the  party  were  presently 
existing. 

For  example :  If  an  estate  were  given  to  the  eldest  son 
of  B  (B  having  presently  no  son),  on  condition  of  B  or 
liis  son  doing  some  given  act,  the  right  would  be  contin- 
gent in  two  ways.  For  it  is  uncertain  whether  the  person 
to  whom  the  right  is  determined  will  ever  exist.  And 
though  the  person  presently  existed,  the  deed  or  perform- 
ance, which  is  a  part  of  the  entire  title,  would  be  contingent. 
Until  B  have  a  son,  and  B  or  his  son  do  the  given  act,  there 
is  no  right  properly  so  called,  but  a  mere  chance  or  possi- 
bility that  a  right  may  arise  and  vest  in  a  given  party. 

As  a  further  example  of  contingent  rights,  I  may  mention 

M  Blackstone,  vol.  ii.  pp.  169, 170. 
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Ljbctjliii  ^e  ^^  succession™  which  resides  in  the  presumptive  or 
apparent  heir :  meaning,  for  the  present,  by  the  heir,  the 
person  who  takes  from  the  dominus,  or  absolute  owner,  in 
the  way  of  succession  ah  intestate97 

Strictly  speaking,  the  apparent  or  presumptive  heir  is 
not  heir.  For  nemo  est  haeres  viventis.  In  order  to  the 
existence  of  the  relation  between  the  predecessor  and  the 
successor,  the  predecessor,  in  the  case  of  heirship,  must 
have  died:  that  is  to  say,  must  have  died  physically,  or 
must  have  died  civilly.  By  the  apparent  heir,  we  mean 
the  person  who  would  be  heir  presently,  if  the  party,  to 
whom  he  is  heir  apparent,  presently  died  intestate.  By 
the  presumptive  heir,  we  mean  the  person  who  would  be 
heir  presently,  if  the  party  presently  died  intestate,  and  no 
person  entitled  to  take  as  heir  in  preference  to  the  pre- 
sumptive heir  came  into  existence  before  the  decease. 

Now  it  is  manifest  that  the  right  of  the  apparent  heir  is 
a  contingent  or  uncertain  right.  Before  he  can  acquire  as 
heir  properly  so  called,  he  must  not  only  survive  the  party 
to  whom  he  is  heir  apparent,  but  that  party  must  die  in- 
testate ;  and,  in  case  the  subject  of  the  uncertain  succession 
be  some  single  right,  and  not  the  university  or  aggregate  of 
the  party's  rights,  that  party  must  also  die  without  having 
aliened  the  right  in  his  lifetime. 

The  right  of  the  presumptive  heir  is  more  uncertain  still. 
For  before  he  can  acquire  as  heir  properly  so  called,  the 
party  to  whom  he  is  heir  presumptive  must  die  in  his  own 
lifetime ;  the  party  also  must  die  intestate,  or  intestate  and 
without  having  aliened  the  right  by  act  inter  vivos ;  and  no 
party  entitled  to  the  heritage  in  preference  to  the  presump- 
tive heir,  must  come  into  being,  between  the  time  present 
and  the  happening  of  all  those  other  contingencies. 

Such  is  the  influence  of  words  over  the  understanding, 
that  I  thought,  at  first,  the  right  in  question  was  not  a  con- 
tingent right :  that  it  was  a  present  or  vested  right  liable  to 
end  on  certain  contingencies ;  that  is  to  say,  the  death  of 
the  so-called  heir  before  the  decease  of  the  party  to  whom 
he  is  presently  heir  (apparent  or  presumptive) ;  alienation 
by  the  party  in  the  way  of  will  or  otherwise  ;  and  so  on. 

But  this  difficulty  arose  from  the  name  which  is  impro- 
perly given  to  the  apparent  or  presumptive  heir.  In  truth 
he  is  not  heir :  for  nemo  est  hwres  viventis.     He  is  merely 

tr  Blackstone,  vol.  iii.  p.  224.    Mackeldey,  vol.  i.  p.  217.    Miihl.  vol.  i.  p.  146. 
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the  person  who  will  be  heir  in  case  certain  contingencies  Lkct.  liii 
shall  conspire  to  cast  the  heritage  upon  him.     He  has  not  a  ■"" 

present  or  perfect  right :  bat  he  has  merely  an  inchoate  right 
which  may  become  consummate,  in  case  certain  facts  necessary 
to  the  completion  of  his  rights  shall  arise  hereafter  in  his 
favour.  And,  accordingly,  his  so-called  right  is  commonly 
called  spes  successions :  that  is  to  say,  not  a  right,  but  a  chance 
or  possibility  that  he  may  acquire  a  right. 

The  test,  then,  of  a  vested  right  (or  of  a  right  as  opposed  to 
a  contingent  right,  or  to  the  chance  or  possibility  of  a  right)  is, 
I  apprehend,  this : — 

If  the  right  be  perfectly  acquired,  or  if.  the  whole  series  of 
facts  necessary  to  its  existence  hare  already  happened,  the 
right  is  present  or  vested,  or  (in  other  words)  is  a  right. 

If  the  right  be  not  perfectly  acquired,  or  if  that  whole 
series  of  facts  be  presently  incomplete  and  may  never  become 
consummate,  the  right  is  contingent  or  uncertain,  or  is  rather 
a  chance  or  possibility  that  a  right  may  hereafter  arise. 

And  in  order  to  the  perfect  acquisition  of  the  right,  or  to 
the  completion  of  the  series  of  facts  whereon  the  right  arises, 
two  things  must  conspire. 

1st.  The  title  to  which  it  is  annexed  must  be  consummate : 
that  is  to  say,  the  fact  (or  the  whole  series  of  facts),  consti- 
tuting the  title,  must  have  happened  already. 

2ndly.  The  person  to  whom  it  is  determined  by  the  title 
must  have  come  into  existence,  and  must  actually  be  entitled 
to  the  right,  or  (if  he  have  died,  and  the  right  be  transmis- 
sible) must  have  transmitted  it  to  his  own  successors. 

If  the  title  be  not  consummate,  or  if  part  of  it  consist  of  a 
contingency  or  of  a  fact  which  may  never  happen,  the  right 
is  presently  contingent.  And  though  the  title  be  consummate, 
the  right  also  is  presently  contingent,  in  case  the  title  deter- 
mine it  to  a  person  who  is  not  yet  in  existence.  For,  to  the 
being  of  a  perfect  right,  the  existence  of  a  person  in  whom  it 
resides  is  not  less  requisite,  than  the  consummation  of  the 
title  by  which  the  right  is  vested  in  him. 

I  apprehend  that  a  right  is  contingent,  in  case  the  title  be 
incomplete  and  may  never  become  consummate,  although  the 
completion  of  the  title  depend  upon  the  will  of  a  present  party 
to  whom  the  title  determines  the  right.  This,  for  example, 
is  the  case,  in  the  Roman  Law,  where  a  party  dies  intestate, 
but  the  heritage  is  not  cast  on  the  apparent  or  presumptive 
heir  ipso  jure :  that  is  to  say,  where  the  heir,  in  order  to  the 
completion  of  his  title,  or  in  order  that  he  may  become  heir 

VOL.  II.  B  B 


894  Law :  Purposes  and  Subjects. 

Lkct.  ltii  perfectly  and  truly,  must  adire  hcereditatem,  or  accept  the 
' '      '  heritage. 

Until  he  accept  the  heritage,  he  has  a  right  deferred  or 
proffered  by  the  law  (jus  delatum),  but  he  has  not  a  right 
fully  acquired  {jus  acquisitum) :  so  that  if  he  repudiate  the 
inheritance,  it  passes  over  to  a  party  who  takes  as  heir  to  the 
intestate,  and  not  through  the  party  to  whom  the  heirship 
has  been  merely  proffered.  In  this  case,  the  party  who  has 
jus  delatum  has  merely  a  contingent  right,  although  the 
happening  of  the  contingency  necessary  to  the  consummation 
of  his  title,  depends  upon  his  own  will. 

The  same  may  be  said  of  the  right  of  the  heir  (according 
to  the  law  of  England),  who  has  not  completed  his  title,  upon 
the  death  of  the  ancestor,  by  doing  some  act  which  amounts 
to  seisin :  that  is  to  say,  taking  possession  (physically  or  con- 
structively) of  the  land  which  has  descended  from  the 
ancestor.  The  ancestor  being  dead,  intestate  and  without 
otherwise  aliening,  the  heir  has  jus  delatum  (to  borrow  the 
language  of  the  Roman  Law),  which  he  may  turn  into  jiu 
acquisitum  by  an  act  of  his  own :  that  is  to  say,  by  taking 
seisin  or  possession  of  the  subject.  But,  until  he  fully  acquire 
by  seisin  or  possession,  he  has  not  a  present  or  vested,  but 
merely  a  contingent,  right.  Insomuch  that  if  he  die  before 
seisin,  the  land  will  not  descend  through  him,  but  will  descend 
to  some  party  who  acquires  as  immediate  successor  to  the 
predeceased  ancestor.88 

The  same  may  be  said  of  parties  who  are  entitled  to  probate 
or  to  take  out  letters  of  administration.  By  virtue  of  the 
will,  or  of  the  relation  wherein  they  stand  to  the  deceased, 
they  have  jus  delatum :  which,  by  proving  the  will,  or  by 
taking  out  administration,  they  may  convert  into  jus  acqui' 
situm.  But  they  are  not  ipso  jure  representatives  of  the 
deceased;  and  must  do  a  contingent  act,  depending  on 
their  own  will,  before  their  inchoate  right  can  become  con- 
summate. 

If,  then,  a  right  be  determined  to  a  party  who  may  never 
come  into  existence,  or  if  the  title  be  incomplete,  and  may 
never  be  consummate,  the  right  is  contingent :  that  is  to  say, 
it  is  presently  uncertain  whether  the  right  will  ever  arise. 

st  Under  the  rules  of  succession  now  ance ;  the  descent  being  traced  from  the 

obtaining  (under  the  Acts  3  &  4  Will,  last  purchaser  (or  person  who  acquired 

IV.  c.  1 06  and  22  and  23  Vict.  c.  36  §  19,  right  otherwise  than  by  title  of  descent). 

20),  the  question  who  was  '  the  person  — K.C. 
last  seised'  has  become  of  no  import- 
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And  this  is  the  only  mark  of  a  contingent  right  which  I  have  l«ct.  liii 
been  able  to  discover. 

Mr.  Fearne,  in  his  beautiful  essay  '  On  Contingent  Re- 
mainders and  Executory  Devises/  lays  down  the  following, 
as  the  invariable  test  by  which  a  vested  remainder  is  dis- 
tinguished from  a  contingent  one.  '  It  is  not  the  uncertainty 
of  ever  taking  effect  in  possession,  that  makes  a  remainder 
contingent.  The  present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  now  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  become  vacant 
before  the  estate  limited  in  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder  from  one  that  is  con- 
tingent.5 89 

Now  I  cannot  help  thinking  that  this  test  of  a  vested  re- 
mainder is  fallacious. 

For  we  may  imagine  a  contingent  remainder  which  is  pre- 
sently capable  of  taking  effect  in  possession,  in  case  the 
preceding  estate  were  presently  to  end. 

For  example  :  If  land  be  given  to  A  for  life,  and,  in  case  B 
survive  A,  to  B  in  fee,  B  has  a  contingent  remainder :  For  it 
is  uncertain  whether  B  will  survive  A.  And  yet  the  estate 
of  B,  so  long  as  B  lives,  is  presently  capable  of  taking  effect 
in  possession,  in  case  A's  estate  presently  determined.90  For 
if  A  were  now  to  die,  leaving  B  him  surviving,  B's  estate 
would  not  only  become  vested  by  the  happening  of  the  given 
contingency,  but  by  the  happening  of  the  same  event  would 
also  take  effect  in  possession  :  that  is  to  say,  B  would  become 
entitled  to  a  present  or  perfect  right  coupled  with  a  right  to 
present  enjoyment  or  exercise. 

The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  now  to  become  vacant,  will  not  then  distin- 
guish a  vested  from  a  contingent  remainder :  inasmuch  as 
there  are  contingent  as  well  as  vested  remainders  to  which 
that  same  capacity  is  incident. 

But  whether  Mr.  Fearne's  test  be  or  be  not  a  test  of  a 
vested  remainder,  it  certainly  will  not  distinguish  vested 

"*  Fearne,  p.  216.  known  to  English  law)  holds  good  in 

90  Only  if  A's  estate  determined  by  this  instance.    I  have  little  doubt  that 

death.    Bat  if  A's  estate  determined  by  the  author,  could  he  have  revised  this 

forfeiture  in  his  lifetime,  B  also  living,  lecture,  would  have  restricted  his  criti- 

B's  estate  could  not  immediately  take  cism  of  Mr.  Fearne  to  the  observation 

effect  in  possession,  because  the  con  tin-  that  his  rule  applies  only  to  the  techni- 

gency  would  not  have  determined.     So  calities  of  English  law,  and  expresses  no 

that  Mr.  Fearne's  rule  (which,  of  course,  principle  applicable  to  general  jurispru- 

is  meant  to  apply  only  to  the  estates  dence. — B.C. 
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Lkct.  Lin  rights  generally  from  contingent  rights  generally*  For,  by 
our  own  law,  and  other  systems  of  law,  there  are  numberless 
present  rights,  and  numberless  contingent  or  uncertain  rights, 
which  are  not  vested  or  contingent  remainders,  and  have  little 
or  no  resemblance  to  them. 

In  the  case,  for  example,  of  a  specific  legacy  given  to  an 
infant  absolutely,  but  with  a  direction  that  the  payment  shall 
be  deferred  till  the  infant  come  of  age,  the  test  can  have  no 
application.  There,  the  right  of  the  legatee  is  a  present 
right,  and  cannot  take  effect  in  possession  till  he  come  of 
age.  But  there  can  be  no  question  about  its  present  ca- 
pacity of  taking  effect  in  possession*  For  there  is  no  pre- 
ceding interest  on  which  it  is  expectant,  and  on  the  deter- 
mination of  which  the  enjoyment  is  to  commence.  The 
absolute  ownership  is  now  in  the  infant,  and  yet  the  infant 
cannot  enjoy  until  the  arrival  of  the  period  fixed  by  the 
will. 

The  only  marks  of  a  contingent  right  which  I  have  been 
able  to  discover  are  those  which  I  have  endeavoured  to 
explain. 

1st.  Although  the  facts  constituting  the  title  have  all  of 
them  happened  (or,  more  briefly,  although  the  title  be 
consummate),  the  right  is  a  contingent  or  uncertain  right,  if 
it  be  determined  to  a  party  who  may  never  coine  into 
existence. 

2ndly.  Although  that  party  be  in  existence,  the  right 
nevertheless  is  a  contingent  right,  if  the  title  be  not  consum- 
mate, and  may  never  be  completed. 

And  here  I  would  remark,  that  a  contingent  right,  or  a 
chance  or  a  possibility  of  a  right,  may  be  transmissible  to  the 
heirs  or  representatives  of  the  party  to  whom  the  right  is 
determined.  It  may,  indeed,  happen  that  the  existence  of 
the  party,  at  a  given  time,  may  be  the  very  contingency,  or 
parcel  of  the  very  contingency,  on  which  the  right  is  to  arise. 
And,  on  that  supposition,  if  the  party  die  before  the  given 
time,  the  contingent  right  can  never  vest,  and  there  is  no 
possibility  trcmenvtisible  to  his  representatives. 

For  example :  If  land  be  given  to  A  for  life,  and  in  case  B 
survive  A,  to  B  and  his  heirs,  if  B  die  before  A,  the  contin- 
gent right  can  never  vest. 

But  if  the  existence  of  the  party  at  a  given  time  be  not 
parcel  of  the  contingency,  the  contingent  right  (if  it  be  cal- 
culated to  endure  beyond  the  party's  life)  may  devolve  to  his 
representatives. 
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For  example  :  If  land  be  given  to  A  for  life,  and,  in  case  0  Lbct.  liti 
survive  A,  to  B  and  his  heirs,  B  has  a  contingent  right  trans- 
missible to  his  representatives.  The  contingency  on  which 
the  right  is  to  arise  is  the  death  of  A,  leaving  C  surviving. 
And  if  B  die  before  the  contingency  happens,  the  chance  or 
possibility  still  exists,  and  may  pass  from  B  himself  to  the 
heirs  or  representatives  of  B. 

I  thought  at  first  that  there  were  cases  in  which  a  right  is  No  rights 
future  and  yet  not  contingent,  but  in  all  those  cases  the  future 
right  is  present,  and  only  the  time  of  enjoyment  is  future.  J^0"^ 
For  example,  by  what  is  falsely  called  an  executory  devise,  tingent. 
an  estate  is  given  in  futwro  on  the  happening  of  an  event 
which  is  certain.  A  party  devises  land  to  trustees  for  a 
given  number  of  yjfa?  cerfcin  purposes,  a*d  from  and 
after  (say)  twenty  years  to  A  and  his  heirs.  The  right  which 
is  to  take  effect  in  possession  after  twenty  years  is  not  con- 
tingent, for  the  twenty  years  will  certainly  expire,  and  the 
right  will  certainly  go  to  A  and  his  heirs  after  that  period. 
Or  if  I  devise  land  to  A  and  his  heirs  after  twenty  years, 
leaving  it  to  my  own  representatives  till  that  time,  the  right 
of  A  and  his  heirs  has  nothing  of  the  properties  of  a  contingent 
right,  except  that  it  is  to  take  effect  infuturo.  It  is  a  pre- 
sent right,  of  which  the  enjoyment  is  presently  postponed. 
It  is  something  analogous  to  a  vested  remainder.  When  an 
estate  is  granted  to  one  person  for  life  or  years,  with  re- 
mainder to  another,  the  remainder  is  a  vested  remainder, 
though  the  enjoyment  is  postponed  to  the  lapse  of  the 
period.  It  is  not  a  right  to  come  into  existence  at  the  end 
of  the  period,  but  a  present  right,  then  to  take  effect  in 
possession. 

There  are  two  senses  wherein  a  right  may  be  styled  con- 
tingent :  one  of  which  senses  is  large  and  vague ;  the  other, 
more  strict  and  definite. 

In  the  large  and  vague  sense,  any  right  to  which  any 
body  (now  in  being  or  hereafter  to  be)  may  any  how  be- 
come entitled,  is  a  contingent  right.  It  is  possible,  for  ex- 
ample, that  I  or  you,  or  any  body  now  in  being  or  hereafter 
to  be,  may  become  owner  or  proprietor  of  A's  house,  or,  more 
generally  still,  of  any  house  whatever. 

But  when  we  oppose  a  contingent  right  to  a  present  or 
vested  right,  we  commonly  mean  by  a  '  contingent  right '  a 


898  Law :  Purposes  and  Subjects. 

Lect  .  lyii  specifically  determined  right :  and  we  commonly  mean  more- 
over that  the  right  is  inchoate,  although  the  right  is  not  con- 
summate, and  although  its  consummation  be  uncertain.  A 
contingent  right  is  a  determinate  right  of  which  the  title  is 
inchoate,  or  an  indeterminate  right  of  which  the  title  is  not 
even  inchoate  (unless  in  so  far  as  capacity  to  take  be  a 
commencement) . 

The  contingent  rights  which  are  subjects  of  legal  rules, 
are  those  which  are  inchoate :  i.  e.  the  title  to  which  has 
begun,  although  (being  a  complex  title,  or  consisting  of 
several  incidents)  it  is  not  consummate,  and  never  may  be : 
i.  e.  some  of  the  incidents  necessary  to  complete  it  have 
not  happened. 

The  right  also  must  be  determinate:  i.  e.  the  inchoate 
title  must  not  consist  in  a  mere  general  capacity  to  take 
rights,  or  rights  of  a  given  class :  e.  g.  The  right  of  the  pre- 
sumptive or  apparent  heir  is  a  contingent  right  determinate 
and  inchoate. 

The  mere  capacity  of  taking  an  estate  in  fee  simple  is  not 
a  title  to  any  determinate  right. 

The  mere  capacity  of  hueband  is  also  diatinguishable  from 
that  of  heir.  It  is  a  capacity  to  take  his  share  of  any  rights 
to  which  the  wife  may  become  entitled.  But  that  of  the  heir 
is  an  inchoate  and  determinate  right :  i.  e.  the  party  stands 
in  a  relation  to  the  deceased  which  forms  part  of  the  title, 
and  the  right  itself  is  a  right  to  a  given  res  singula  or  to  a 
given  universitas. 

Sometimes,  however,  we  speak  of  contingent  rights  in  tbe 
larger  and  vaguer  meaning.  For  example :  The  contingent 
rights  embraced  by  the  spes  successionis,  are  any  contin- 
gent rights  to  which  the  heir  will  become  entitled  on  the 
death  of  the  predecessor.  Again,  there  is  a  provision  in 
the  Eoman  Law  by  which  a  party  may  mortgage  all  his 
future  acquisitions ;  all  of  which  are  in  that  case  treated 
as  contingent  rights,  though  of  course  many  of  them  are 
not  specifically  determined  to  him  at  the  time  of  the  mort- 
gage. 

In  considering  the  distinction  between  present  and  con- 
tingent rights,  I  have  considered  it  as  abstracted  from  all 
the  peculiarities  of  the  English  Law.  To  expound  the  dis- 
tinction as  concrete  in  those  peculiarities,  with  vested  re- 
mainders, contingent  remainders,  executory  devises,  condi- 
tional limitations,  etc.,  and  all  these  implicated  with  dis- 


Rights  vested  and  contingent  — Resolutive  Conditions.  899 

tinctions  between  law  and  equity,  and  real  and  personal  Lect.  liii 
property,  would  take  volumes. 

Many  of  these  distinctions  are  perfectly  arbitrary,  being 
dependent  on  peculiarities  of  tenure  now  exploded ;  on  feoff- 
ment, for  example,  and  livery  of  seisin.  There  is  no  part  of 
the  field  of  law  where  the  possibility  of  pruning  it  down  with- 
in a  much  smaller  compass  may  be  more  triumphantly  shewn. 
There  is  no  case  in  which  so  little  is  accomplished  by  such 
complex  machinery. 

In  treating  of  vested  and  contingent  rights,  I  have  con- 
fined my  remarks  to  jura  in  rem,  or  to  rights  which  avail 
against  the  world  at  large.  But  distinctions  resembling 
those  to  which  I  have  just  adverted  also  obtain  between 
rights  of  the  opposite  class. 

Every  jus  in  personam,  or  which  avails  exclusively  against 
a  person  or  persons  determinate,  is  a  right  to  an  act  or  for- 
bearance. But  the  act  to  be  done,  or  the  forbearance  to  be 
observed,  may  be  to  be  done,  or  to  be  observed,  either  cer- 
tainly, or  on  the  happening  of  a  given  contingency.  If  it 
be  to  be  done  certainly,  the  right  may  be  deemed  vested.  If 
it  be  to  be  done  on  a  condition,  or  on  the  happening  of  a 
contingency,  the  right  may  be  deemed  contingent. 

And  if  it  be  to  be  done  certainly,  it  may  be  to  be  done 
presently  (or  on  the  demand  of  the  obligee),  or  it  may  be 
to  be  done  at  a  determinate  future  time.  In  the  first  of 
which  cases,  the  right  may  be  deemed  a  present  right, 
coupled  with  a  right  to  immediate  fulfilment.  And  in  the 
last  of  which  cases,  the  right  may  be  deemed  a  present  right, 
of  which  the  fulfilment  is  presently  postponed. 

A  right  (vested  or  contingent)  may  be  liable  to  end  before  Rights  .«ut>- 
the  lapse  of  its  possible  duration.  wntin-* 

First,  as  to  vested  rights.  gency,  or 

(a.  1.)  Where  the  right  is  a  right  of  limited  and  defined  resolutive. 
possible  duration,  it  may  be  made  liable  to  end,  on  happen- 
ing of  a  'given  contingent  event,  before  the  lapse  of  the 
defined  period  for  which  it  js  calculated  to  endure.     (See 
Blackstone,  vol.  ii.  p.  143.) 

(a.  2.)  Where  the  right  is  a  right  of  limited  but  indefinite 
possible  duration,  it  may  be  made  to  end,  on  happening  of  a 
given  contingent  event,  before  happening  of  certain  facts  up 
to  which  it  is  calculated  to  endure.  (See  Blackstone,  vol.  ii. 
p.  121.) 

(b.)  Where  the  right  is  a  right  of  unlimited  duration,  it 
also  may  be  made  to  end,  on  the  happening  of  a  contingent 
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Lbjct.  liii  event,  before  the  lapse  of  its  possible  duration :  i.  e.  to  end 
on  another  given  contingency  before  the  contingent  failure  of 
the  line  of  successors  to  whom  it  is  capable  of  devolving,  etc. 
(See  Blackstone,  vol.  ii.  p.  154.) 

Secondly,  as  to  contingent  rights. 

What  has  been  said  of  a  vested,  is  applicable  (with  a  few 
modifications)  to  a  contingent  right.  For  it  may  be  made 
liable  to  end  (if  it  should  ever  vest)  on  a  given  contingency 
before  the  lapse  of  its  possible  duration.91 

1  shall  here  remark  on  the  meaning  of  the  term  condition. 
Taken  as  it  is  generally  used,  it  is  nearly  synonymous  with 
contingency.  It  is  any  uncertain  event  or  contingency  on 
which  a  right  is  to  commence  or  to  cease.  More  especially 
it  means  some  act  or  forbearance  depending  on  the  will  of 
a  given  party,  and  to  be  done  or  forborne  by  him  as  a  means 
of  acquiring  a  given  right.  I  am  entitled  in  a  condition,  if  I 
shall  become  entitled  on  my  doing  or  forbearing  something 
which  depends  on  my  own  pleasure.  This  is  a  very  common 
use  of  the  term  in  ordinary  language,  but  I  do  not  find  it 
thus  restricted  in  any  law  book,  unless  the  expression  to  fulfil 
a  condition  be  an  exception. 

In  the  older  Boman  law  there  is  scarcely  anything  to  be 
met  with  about  contingent  rights.  There  is  scarcely  any 
instance  of  a  disposition  suspending  the  exercise  of  any 
right,  or  by  which  a  right  is  carried  over  on  a  contingency, 
or  is  to  commence  on  a  contingency.  Every  disposition  on 
which  depends  a  right  to  take  effect  at  a  future  time,  seems 
to  have  been  forbidden  absolutely.  It  was  the  praetorian 
law  which  afterwards  introduced  substitutions  or  entails. 


Notes. 

The  fidei-commissa  and  trust-substitutions  of  Roman  Lawyers  are 
placed  with  inheritances  :  for,  with  them,  contingent  interests  were 
created  by  will.  Even,  therefore,  where  the  subject  was  a  res  singula, 
it  was  considered  after  testaments. 

Contingent  interests  not  allowable  by  strict  Boman  Law.98 


fl  Blackstone,  vol.    ii.  ch.   10,   162.    vol.  ii.  p.  468. 
Muhlenbruch,  vol.  i.  p.  209.  Mackeldey,        "  See  p.  61,  vol  i.  tmts. 
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Dispositions  suspending  vesting,  and  preventing  alienation.  Lbct.  LIII 

In  the  case  of  usus,  etc.  there  was  no  remainder  over  to  a  third 
party  (still  less  an  uncertain  party  on  an  uncertain  event),  bnt  a 
mere  reversion  in  the  grantor  descendible  to  his  heirs. 

[Gaii  Comm.  ii.  §  179  to  §  274.] 

Conditional  fees  and  estates  tail  to  be  ranked  with  substitutions, 
fidei-commissa,  etc.  To  rank  them  with  inheritances  (i.  e.  with 
rights  which  devolve  agreeably  to  law  in  default  of  a  disposition), 
leads  to  nothing  but  confusion.  Such  an  inheritance  or  fee  ought 
to  be  considered  as  a  series  of  life-interests.  The  language  resembles 
that  of  the  Roman  Fidei-commissa.     (See  Mackeldey.) 

Various  means  of  limiting  inalienability :  In  the  Roman  Law, 
directly  :  In  the  English,  by  fictions.     (Blackstone,  vol.  ii.  p.  110.) 


LECTURE  LIV. 

ON   TITLES,   MODES   OF  ACQUISITION,  OB  INVESTITIVE   AND 

DIVESTITIVE   PACTS. 

I  have  considered  primary  rights  in  rem,  as  existing  per  Lect.  Liv 
se,  or  as  not  combined  with  rights  in  personam,  from  various  Recapitofe- 

I  first  considered  the  rights  in  question  as  distinguished  Rights,  etc 
by  differences  between  their  respective  subjects,  or  between  reaper*. 
the  aspects  of  the  forbearances  which  are  respectively  their 
objects.  Addressing  myself  particularly  to  such  of  the  rights 
in  question  as  are  rights  in  or  over  specifically  determined 
things,  I  then  considered  the  rights  in  question  as  distin- 
guished by  differences  between  the  degrees  wherein  the  en- 
titled persons  may  use  or  deal  with  the  subjects.  In  other 
words,  I  considered  the  distinction  between  property  or  do- 
minion  (meaning  by  property  or  dominion,  any  right  of  the 
class  in  question  which  gives  to  the  party  entitled  an  inde- 
finite power  of  using  or  dealing  with  the  subject),  and  ser- 
vitus  or  easement. 

I  next  considered  the  rights  in  question  as  distinguished 
by  differences  between  their  durations  or  between  the  quan- 
tities of  time  during  which  they  are  calculated  to  last. 

Having  considered  the  rights  in  question  as  distinguished 
by  differences  between  the  degrees  wherein  the  entitled 
persons  may  use  or  deal  with  the  subjects,  and  having  con- 
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Lkct.  lit  sidered  the  rights  in  question  as  distinguished  by  differences 
*~"~^  '  between  their  durations,  I  next  adverted  to  a  distinction 
which  I  found  it  impossible  to  explain,  until  I  had  treated 
of  the  two  distinctions  to  which  I  have  now  adverted: 
namely,  the  distinction  between  jus  in  re  propria,  absolute 
property,  property  pre-eminently  so  called,  or  dominion 
sensu  stricto,  and  those  various  fractions  of  absolute  pro- 
perty which  are  comprised  by  the  generic  expression  jus  in  re 
aliend. — As  I  endeavoured  to  shew,  the  distinction  between 
jus  m  re  proprid9  or  absolute  property,  and  jus  in  re  aliend, 
does  not  quadrate  with  the  two  distinctions  to  which  I  have 
now  adverted :  namely,  the  distinction  between  rights  in  rem 
in  respect  of  differences  between  the  powers  of  user  severally 
annexed  to  them,  and  the  distinction  between  rights  in  rem 
in  respect  of  differences  between  their  several  durations; 
for  though  absolute  property  is  a  right  of  unlimited 
duration  and  a  right  accompanied  by  a  power  of  indefinite 
user,  certain  rights  in  re  aliend  (as  thaty  for  example,  of 
the  emphyteuta,  or  that  of  the  tenant  in  fee  simple),  are 
also  rights  of  unlimited  duration,  and  are  accompanied  with 
a  power  of  user  which  is  not  susceptible  of  exact  circum- 
scription. 

I  lastly  considered  the  rights  in  question  in  so  far  as  they 
are  distinguishable  into  vested  and  contingent:  that  is  to 
say,  into  rights  and  chances  or  possibilities  of  rights. 

And  considering  the  rights  in  question  as  being  vested 
or  present,  as  being  perfectly  acquired,  or  as  being  rights,  I 
distinguished  such  as  are  vested  and  are  accompanied  with 
a  right  to  present  enjoyment  or  exercise,  from  such  as  are 
also  vested  but  are  not  accompanied  with  a  right  to  present 
enjoyment  or  exercise. 

introdne-         Having  considered  the  rights  in  question  from  the  various 
ooimidera-    aspects  now  enumerated,  I  proceed  to  consider  them  in  re- 

7W«forof  8Pect  °^  their  title*:  meaning  by  their  titles,  the  facts  or 

inreahtive    events  of  which  they  are  legal  consequences  (or  on  which,  by 

tSive  Facts.  ^e  dispositions  of  the  law,  they  arise  or  come  into  being), 

and  also  the  facts  or  events  on  which,  by  the  dispositions  of 

the  law,  they  terminate  or  are  extinguished. 

In  considering  titles,  or  investitive  and  divestitive  facts, 

I  shall  address  myself  particularly  to  titles  as  engendering  or 

extinguishing  rights  in  rem  considered  per  se :  that  is  to  say, 

as  not  combined  with  rights  in  personam. 

Titles  as  engendering  or  extinguishing  rights  in  personam, 
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and  as  engendering  combinations    (simple  or  complex)  of  Lbct.liv 
rights  in  rem  and  rights  in  personam,  I  shall  discuss  particu- 
larly hereafter. 

Title  by  succession  ab  intestato,  and  by  succession  ex  tes- 
tamento,  I  shall  also  pass  over  for  the  present ;  even  in  respect 
of  the  cases  (as,  for  example,  a  specific  legacy)  wherein  it 
engenders  a  singular  or  particular  right  availing  against  the 
world  at  large.  For  the  acquisition  of  a  particular  right  (or 
of  a  res  singula)  by  descent  or  testament,  cannot  be  explained 
conveniently,  unless  acquisition  by  descent  or  testament  of  the 
university  or  aggregate  of  the  intestate's  or  testator's  rights 
be  also  explained  at  the  same  time. 

Being  engaged  with  the  consideration  of  the  Law  of  Things, 
I  shall  also  for  the  present  postpone  the  consideration  of 
titles,  in  so  far  as  they  engender  or  extinguish  status  or  con- 
ditions, and  in  so  far  as  they  are  in  any  way  implicated  with 
status  or  conditions. 

Being  engaged  with  the  consideration  of  primary  rights  and 
duties,  I  shall  also  postpone  delicts  considered  as  titles,  with 
the  titles  which  arise  from  delicts  in  the  way  of  consequences, 
till  I  come  to  treat  of  the  rights  and  duties  which  I  style 
sanctioning  or  secondary. 

But  though,  in  considering  titles,  I  shall  address  myself 
particularly,  for  the  present,  to  titles  as  engendering  and  ex- 
tinguishing rights  in  rem  considered  per  se,  I  shall  preface 
my  remarks  on  titles,  as  engendering  and  extinguishing  the 
rights  in  question,  by  certain  remarks  which  apply  to  titles 
generally. 

From  these  remarks,  applicable  to  titles  generally,  I  shall 
proceed  to  the  leading  distinctions  between  titles  as  engender- 
ing or  extinguishing  rights  of  the  class  in  question :  though, 
in  considering  those  leading  distinctions,  and,  indeed, 
throughout  the  course  of  my  present  disquisition,  I  shall 
often  be  obliged  to  advert  to  titles  as  engendering  rights  of 
other  classes. 

Having  made  certain  remarks  applicable  to  titles  generally, 
and  on  the  leading  distinctions  between  titles  as  engendering 
and  extinguishing  the  rights  particularly  in  question,  I  shall 
consider  seriatim  certain  titles,  (as  engendering  and  ex- 
tinguishing (that  is)  the  rights  particularly  in  question), 
which,  in  some  shape  or  other,  are  found  in  every  system, 
and  are  therefore  appropriate  matter  for  General  Jurispru- 
dence.    The  titles  which  are  peculiar  to  particular  systems 
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Lwct.  lit  or  such  modifications  of  the  titles  common  to  all  systems 
as  are  peculiar  to  particular  systems,  are  foreign  to  the 
subject  and  scope  of  my  Course:  And  when  I  mention 
them,  I  shall  merely  advert  to  them  for  the  purpose  of  illus- 
tration. 

Of  the  titles  which  I  shall  thus  consider  simply  and  seria- 
tim, the  following  are  the  principal : 

1st.  The  acquisition  of  jus  in  rem  by  occupancy :  i.  e.  by 
the  apprehension  or  occupation  of  a  thing  which  has  no 
owner,  with  the  purpose  of  acquiring  it  as  one's  own.  (We 
might  take  a  thing  having  already  an  owner,  with  the  pur- 
pose of  acquiring  it  as  our  own.  But  in  that  case  the  right 
which  we  acquire  is  a  different  right ;  that  which  is  called  a 
right  of  possession,  a  right  availing  against  all  the  world 
except  the  owner  of  the  subject.) 

2ndly.  The  acquisition  of  jus  in  rem  by  labour :  i.  e.  by 
labour  expended  on  a  subject  which  has  no  previous  owner, 
or  even  on  a  subject  which  has.  For  there  are  various  cases 
in  which  a  party  acquires  a  right  in  a  thing  belonging  to 
another,  by  labour  employed  upon  it ;  for  instance,  in  the 
Roman  Law  by  specification,  that  is,  by  giving  it  a  new  form. 

Srdly.  The  acquisition  of  jus  in  rem  by  accession :  that  is  to 
say,  through  the  medium  of  a  thing  of  which  one  is  owner 
already ;  as  in  the  case  of  a  thing  attaching  to  another,  as 
land  washed  away  and  joined  to  one's  own  land,  or  the  fruits 
arising  from  one's  own  land. 

4thly.  The  acquisition  of  jus  in  rem  by  occupancy  or  labour 
combined  with  accession. 

5thly.  The  various  modes  of  acquiring  jus  in  rem  which  fall 
under  the  generic  name  of  title  by  alienation;  meaning  by 
alienation,  the  intentional  and  voluntary  transfer  of  a  right 
(or  of  a  fraction  of  a  right)  by  the  party  in  whom  the  right 
resides,  to  another  party. 

6thly.  The  acquisition  of  jus  in  rem  by  prmscription :  the 
consideration  of  which  title  will  involve  a  previous  considera- 
tion of  the  so-called  right  of  possession. 

7thly  and  lastly.  Such  modes  of  losing  rights  as  are  not 
involved  by  implication  in  modes  of  acquiring  them.  For  as 
every  mode  of  acquisition  is  not  derived  from  a  pre-existing 
title,  so  may  a  title  end  without  engendering  another.  Oc- 
cupancy, for  example,  is  not  a  title  derived  from  a  previous 
title :  for  title  by  occupancy,  strictly  and  pre-eminently  so 
called,  is  a  title  consisting  in  the  apprehension  of  what  was 
previously  no  man's,  with  an  intent  to  make  it  one's  own. 
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And  so,  where  absolute  property  terminates  by  the  annihila-  Lect.  lit 
tion  of  its  subject,  the  mode  by  which  the  owner  loses  his 
right  is  not  at  the  same  time  a  title  to  a  right  in  another. 
Although,  then,  there  are  many  cases  in  which  a  party  in  ac- 
quiring a  right  deprives  another  party  of  a  right,  there  are  also 
many  cases  in  which  one  right  begins  when  no  other  right 
ends,  or  ends  when  no  other  right  begins. 

In  considering  the  titles  to  which  I  have  now  adverted,  I 
shall  commonly  assume  that  the  right  which  is  the  subject  of 
the  acquisition  or  loss,  is  absolute  property,  or  dominion 
strictly  so  called,  over  a  singular  or  particular  ihing  in  the 
proper  acceptation  of  the  name  :  noting  from  time  to  time,  as 
I  may  see  occasion,  the  effect  of  the  title  in  question  in  en- 
gendering or  extinguishing  rights  which  are  not  rights  of  that 
class  or  description. 

The  above  is,  I  think,  the  way  in  which  titles  are  commonly 
treated.  It  would  be  possible  to  arrange  rights  and  titles  in  a 
great  variety  of  ways.  The  basis  of  the  arrangement  might 
even  be  the  titles,  or  investitive  events  themselves,  and  rights 
might  be  arranged  under  them.  This  arrangement  has  been 
suggested  by  Mr.  Humphreys.  But  generally  the  differences 
of  the  kinds  of  rights  are  assumed  as  the  basis  of  the  arrange- 
ment, and  the  titles  are  treated  incidentally.  The  Roman 
lawyers,  for  example,  first  treat  of  dominium  and  then  of  jura 
in  re  attend.  They  refer  briefly  again  to  these  modes  of  ac- 
quisition or  loss  which  they  had  before  treated  more  amply 
under  d(mMwwm9  inserting  any  peculiarities  arising  from  the 
nature  of  the  fractional  right  engendered  or  lost.  And  I  am 
inclined  to  think  that  this  would  be  found  on  trial  to  be 
incomparably  the  best  mode  of  arranging  the  subject. 


LECTURE  LV.. 

TEE   SUBJECT   OF  TITLES   CONTINUED. 


Agreeably  to  the  method  or  order  which  I  announced  in    \jEm,  lv 
my  last  Lecture,  I  shall  offer  a  few  remarks  applicable  to  xj^Tooo^ 
titles  in  general,  before  I  especially  discuss  them  as  engen-  rfdewi 
dering  or  extinguishing  the  rights  to  which  I  have  now  gen     y' 
adverted. 

Considered  with  reference  to  the  modes  wherein  they 
respectively  begin,  or  wherein  the  entitled  persons  are  respec- 
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Lkct.  lv    tively  invested  with  them,  Rights,  it  appears  to  me,  may  be 
divided  into  two  kinds. 

1°.  Some  are  conferred  by  the  law,  upon  the  persons 
invested  with  them,  through  intervening  facts  to  which  it 
annexes  them  as  consequences. 

2°.  Others  are  conferred  by  the  law  upon  the  persons 
invested  with  them,  immediately  or  directly :  that  is  to  say, 
not  through  the  medium  of  any  fact  distinguishable  from  the 
law  or  command  which  confers  or  imparts  the  right. 

Taking  the  term  '  title '  in  a  large  and  loose  signification 
(and  also  as  meaning  a  fact  investing  a  person  with  a  right), 
a  right  of  either  kind  may  be  said  to  begin  in  a  title.  For, 
taking  the  term  '  title '  with  that  large  and  loose  significa- 
tion, it  is  applicable  to  any  fact  by  which  a  person  is  invested 
with  a  right :  it  is  applicable  to  a  law  or  command  which 
confers  a  right  immediately,  as  well  as  to  an  intervening 
fact  through  which  a  law  or  command  corifers  a  right 
mediately. 

For,  though,  to  some  purposes,  we  oppose  law  and  fad,  a 
law  or  other  command  is  of  itself  a  fact :  And  where  a  law 
confers  a  right  immediately,  the  law  is  the  only  fact  whereon 
the  right  arises,  and  is  therefore  the  title  (in  the  large  and 
loose  signification  of  that  expression)  by  which  the  person  is 
invested  with  the  right.  For  example  :  By  a  special  act  of 
parliament,  a  monopoly,  or  a  right  of  vending  exclusively 
commodities  of  a  given  class,  might  be  granted  to  a  given 
person,  for  his  own  life,  or  for  a  term  of  years.  Now,  in  this 
case,  the  privilege  conferred  by  the  special  act  of  parliament 
might  be  strictly  personal :  that  is  to  say,  limited  exclusively 
to  the  specifically  determined  grantee,  and  not  transmissible 
to  the  heirs  or  assigns  of  the  grantee,  or  to  any  persons  of  a 
given  generic  description. 

And  if  it  were  strictly  personal,  it  might  be  conferred  by 
the  act  immediately  or  directly :  that  is  to  say,  it  might  not 
be  annexed  by  the  act  to  any  fact  distinguishable  from  the 
act  itself.  And  in  this  case,  the  act  would  be  styled  the  tith 
(in  the  loose  signification  of  the  term)  from  which  the  grantee 
derived  the  privilege. 

But,  taking  the  term  '  title '  with  a  narrower  and  stricter 
signification,  it  is  not  applicable  to  laws  which  confer  rights 
immediately j  but  is  applicable  only  to  the  mediate  or  inter- 
vening  facts  through  which  rights  are  conferred  by  laws.  In 
respect  of  this  narrower  and  stricter  signification,  the  rights 
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of  the  two  kinds  which  I  am  now  considering  may  be  dis-  Lkct.  lv 
tinguished  by  the  following  expressions :  A  right  which  is 
annexed  by  a  law  to  a  mediate  or  intervening  fact,  may  be 
said  to  originate  in  a  title :  A  right  which  is  conferred  by  a 
law  without  the  intervention  of  a  fact  distinct  from  the  law 
that  confers  it,  may  be  said  to  arise  from  the  law  directly 
or  immediately ;  to  arise  ipso  jure ;  to  arise  by  operation  of 
law,  or  by  mere  operation  of  law. 

*  Rights  ex  lege  immediate,'  c  rights  arising  ipso  jure,'  or 
'  rights  arising  by  operation  of  law/  are  terms  (as  I  shall 
shew  hereafter)  which  are  often  misapplied.  They  are  often 
applied  to  rights  (as  I  shall  shew  hereafter)  which  are  an- 
nexed by  the  law  to  mediate  or  intervening  facts.  And  the 
terms  as  thus  applied,  or  as  thus  misapplied,  denote,  not 
that  the  rights  in  question  arise  from  the  law  immediately , 
but  that  the  facts  to  which  they  are  annexed  are  not  facts 
of  certain  classes,  or  that  they  are  annexed  to  certain  facts 
unaccompanied  by  certain  others. 

For  example :  where  a  title  has  not  acquired  a  brief  generic 
name,  the  right  is  said  to  arise  ex  lege  immediate ;  that  is 
to  say,  not  from  any  of  certain  titles  which  .have  acquired 
such  names,  but  from  a  title  which  is  opposed  to  the  others 
by  that  misexpressive  phrase. 

And  when  heirs  of  certain  classes  are  said  in  the  language 
of  the  Roman  law  to  acquire  the  heritage  ipso  jure,  it  is  not 
intended  that  they  acquire  the  heritage  without  the  inter- 
vention of  a  title,  but  that  the  title  through  which  they 
acquire  does  not  comprise  a  certain  fact  which,  in  the  case 
of  heirs  of  other  classes,  is  parcel  of  the  mode  of  acquisi- 
tion :  namely,  aditio  kereditatis,  or  acceptance  of  the  heritage. 

But  when  I  speak  of  a  right  arising  from  thfc  law  imme- 
diately, arising  ipso  jure,  or  arising  by  operation  of  law,  or 
mere  operation  of  law,  I  use  the  phrase  with  its  obvious 
and  proper  signification.  I  mean  a  right  conferred  by  a 
law  without  the  intervention  of  a  fact  distinguishable  from 
the  law  that  confers  it.  And  I  oppose  it  to  a  right  conferred 
by  a  law  through  a  title,  or  through  the  intervention  of  a 
fact  which  is  distinguishable  from  the  law,  and  to  which  the 
law  annexes  the'  right  as  a  consequence  or  effect. 

Having  tried  to  suggest  the  distinction  between  rights 
arising  from  titles,  and  rights  arising  from  laws  immediately 
or  directly,  I  will  advert  briefly  to  the  following  topics. 

I  will  first  advert  to  the  nature  of  the  few,  and  compara- 
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Lkct.lv    tively  unimportant,  rights,  which  arise  from  the  law  imme- 
*      "      '  diately  (in  the  proper  signification  of  the  phrase) :  that  is 
to  say,  not  through  a  fact  distinguishable  from  the  law  by 
which  the  right  is  conferred. 

I  will  then  advert  to  the  functions  of  titles :  or,  in  other 
words,  to  the  reasons  for  which  rights  are  commonly  con- 
ferred by  laws  through  titles ;  and  for  which  facts  of  certain 
descriptions  are  selected  to  serve  as  titles,  in  preference  to 
facts  of  other  descriptions. 
Rights  «x  The  only  rights  which  arise  from  laws  immediately  are, 
j|P*  »»me-  j  ftimky  0f  the  class  of  rights  which  are  strictly  personal 
privileges. 

And  here  I  must  remark,  that  every  privilege  properly  so 
called  is  a  strictly  personal  privilege :  that  is  to  say,  an  ano- 
malous right  (or  an  anomalous  immunity  from  duty)  which 
is  conferred  by  a  law  (also  called  a  privilege)  on  a  specifi- 
cally determined  person  (individual  or  complex),  as  being 
that  very  person.  For  example:  A  monopoly  granted  to 
Styles,  as  being  the  individual  Styles,  is  a  strictly  personal 
privilege :  It  is  given  to  the  very  individual,  as  being  the 
very  individual,  and  therefore  is  not  assignable  or  trans- 
missible to  his  representatives.  A  monopoly  granted  to  a 
corporate  body,  as  being  that  very  body,  is  also  a  personal 
privilege.  For  it  is  not  exercisable  by  any  but  the  complex 
person  to  whom  it  is  granted  specifically. 

But  though  every  privilege,  properly  so  called,  is,  as  it 
seems  to  me,  a  strictly  personal  privilege,  the  term  is  ex- 
tended to  certain  anomalous  rights  (or  to  certain  anomalous 
immunities  from  duty  or  obligation)  which  are  not  con- 
ferred on  specifically  determined  persons  as  being  those  very 
persons.       * 

For  example :  Certain  so-called  privileges  are  priviiegia 
rei9  or  privileges  conferred  on  prcedia  i  meaning  by  a  privi- 
legiwm  rei,  or  a  prwiUgiwm,  conferred  on  a  prcsdium,  a  privi- 
lege conferred  on  its  successive  owners  or  occupants  as  being 
such  owners  or  occupants. 

And  of  personal  privileges  (or  of  privileges  conferred  upon 
persons  as  not  being  owners  or  occupants  of  specifically 
determined  prcBttia)  some  are  transmissible  and  assignable 
to  the  heirs  and  alienees  of  the  grantees,  and  are  not  ex- 
clusively exercisable  by  the  very  grantees  themselves. 

But,  strictly  speaking,  a  privilegivm  rei  (or  a  privilege 
granted  to  the  occupants  of  a  given  prcedium)  is  not  a  privi- 
lege.   It  is  not  granted  to  the  parties  as  being  those  very 
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parties,  but  as  being  persons  of  a  given  class,  or  as  being  l»ct.  lv 
persons  who  answer  to  a  given  generic  description; — as 
being  owners  or  occupants  of  the  prcBdvwm  or  parcel  of  land, 
whereon,  by  an  ellipsis,  the  privilege  is  said  to  be  conferred. 
Though  the  class  of  persons  entitled  in  succession  is  com- 
paratively narrow,  the  right  may  be  likened  to  those  ano- 
malous rights  which  are  occasionally  granted  to  extensive 
classes  of  persons :  as,  for  example,  to  soldiers,  to  infants,  or 
to  married  women.  And  in  these  cases  although  the  right, 
as  being  anomalous,  is  styled  singular,  and  the  law  confer- 
ring the  right  is  also  styled  singular,  neither  the  anomalous 
right,  nor  the  anomalous  law  conferring  it,  is  deemed  or 
-styled  a  privilege. 

For  though  the  law  and  the  right  are  'exorbitant'  or 
*  eccentric,'  although  the  law  and  the  right  are  '  singular '  or 
4  inelegant,9  or  although  they  are  not  in  keeping  or  harmony 
with  the  general  tenor  or  spirit  of  the  legal  system,  the 
right  is  conferred  on  the  parties  as  answering  to  a  generic 
description ;  or  the  right  is  conferred  on  the  parties  as  be- 
longing to  a  class  of  persons,  and  is  not  conferred  on  speci- 
fically determined  persons  as  bearing  their  individual  or 
specific  characters. 

A  so-called  personal  privilege  transmissible  to  heirs  or 
assigns,  is,  in  so  far  as  it  is  so  transmissible,  in  the  same 
predicament  with  a  privilegvwm  rei.  In  respect  of  the  per- 
son to  whom  it  is  first  granted,  it  may  be  deemed  a  privilege. 
For,  in  respect  of  that  person,  it  is  granted  to  a  party 
specifically  determined  as  bearing  his  individual  or  specific 
character.  But,  in  respect  of  the  heirs  of  that  person,  or  in 
respect  of  the  persons  to  whom  he  may  assign  it,  it  is  not  a 
privilege  properly  so  called.  The  law  confers  it  upon  them, 
not  as  being  specifically  determined  persons,  but  as  being 
persons  of  generic  descriptions  or  classes :  that  is  to  say,  as 
being  the  persons  who  answer  to  the  description  of  his  heirs, 
or  as  being  persons  within  the  description  of  his  alienees. 
And,  accordingly,  although  the  first  grantee  may  acquire  by 
the  law  directly,  it  is  utterly  impossible  (as  I  shall  shew  im- 
mediately) that  his  heirs  or  alienees  should  take  from  the 
law  without  the  intervention  of  a  title. 

Every  privilege  properly  so  called,  is,  therefore,  as  it  seems 
to  me,  a  strictly  personal  privilege ;  an  anomalous  or  eccen- 
tric right  (or  an  anomalous  or  eccentric  immunity  from  duty 
or  obligation)  which  is  conferred  on  a  person  specifically 
determined  as  being  that  very  person.  Whether  the  per- 
vol.  11.  0  0 
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jLiKCT.ijr  son  be  physical  or  'individual,  or  fictitious  dud  complex  (or 
~  composed  of  many  individuals),  is  irrelative  to  the  tnatter 
in  hand.  The  esaetide  of  a1  privilege  property  so  called,  is, 
it  appear*  tb  me,  this :  that  the  eccentric  or  anomalous  'right 
is  conferred  on* a  specific  person,  not  as  belonging  to  a  claag 
-  of  persons,  but  tib  bearing  the  specific  character  peculiar  to 
him  or  it. 

Now  a  privilege  properly  so  called,  or  a  strictly  personal 
privilege,  maybe  conferred  by  the  privilege  (as  meaning 
"the  law  which  confers  it)  immediately  or  directly :  that  is 
to  say,  without  the  intervention  of  '  a  fact  distinguishable 
from  the  law  itself.  All  that  is  necessary  to  the  creation 
of  the  right,  is  the  designation  of  the  specific  person  by  hfe 
specific  character' or  marks,  and  a  declaration  or  intimation 
that  the  right  shall  reside  in  that  specified  party. 

I  say  that  the  privilege  may  be  conferred  by  the  law 
immediately  or  directly.  Tor  even  in  the1  case  of  a  strictly 
personal  privilege,  the  law  may  confer  the  right  through  & 
title.  For  example:  It  may  grant  a  privilege  to  a  person 
now  an  infant  in  ca*e  he  shall  come  of  age.  -On  which 
'supposition,  the  privilege  will  not  reBt  unleSB  the  infant 
come  of  age ;  and  the  fact  of  his  coming  of  age,  is  therefore 
a  title,  or  in vestitive  feet,  necessary  to  the  consummaticVn  of 
the  right. 

But  thbugh  a  strictly  personal  privilege  may  be  conferred 
by  the  law  through  a  title,  a  title,  or  investitive  feet,  is  not 
absolutely  necessary  to  the  being  of  the  eccentric  right.  All 
that  is  absolutely  necessary  to  the  existence  of  a  right  of  the 
class,  is  a  mete  designation  in  the  law  of  the  person  on 'whom 
it  is  conferred,  coupled 'with  "some  declaration  or  intimation 
that1  that  person  'shall  take  it. 

But  where  fc  right  is  not  properly  a  privilege,  (or  iB  not 
conferred  on  a  Specific  person  as  being  that  specific  person,) 
the  right  arises  of  necessity  through  a  title :  through-  a  feet 
distinguishable  from  the  law  conferring  the  right,  and  to 
which  the  law  annexes  the  right  as  a  consequence  or  effect. 

For  example:  If  you  acquire  by  occupancy,  or  by  alien- 
ation, or  by  pitescription,  you  do  not  adquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  given  time,  agreeably  to  the  provision  of  the 
rule  of  law  which  annexes  the  right  to  a  feet  of  that  de- 
scription. 

And  the  same  maybe  said  of  "the  ".privileges  improperly 
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so  called,  which  are  'either  privilegia  r&i  (or  privileges  an-  Lbct.  lv 
nexed  to  prmctia),  or  are  so->styled  personal  privileges  passing 
to  heirs  oralienees.  Jt  is  as  being <the  occupant  of  the  thing, 
and  not  as  being  the  veay  person  who  then  happens  to  oc-  . 
oupy  it,  <that  the  occupant  •  of  'the  thing  .acquires  the  <  so->oaUed 
privilege.  And  it  is  as  being  the  heir  or  the  alienee  of  the 
first  grantee,  and  not  as  being  the  very  person  who  is  heir 
or  alienee,  that  the  heir  or  alienee  of  the  first  grantee  takes 
the  privilege  .mia*styled  personal. 

In  short,  wherever  the  law  confers  a  right,  ?iol  on  a  spe- 
cific person  as  being  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  by  the  sup- 
position, the  person  entitled  is  not  -determined  by  the  law 
through  any  mark  specifically  peculiar  to  himself.  And  if 
the  right  were  not  annexed  to  a  title,  it  follows  that  the 
person  designed  to  take  it  could  not  be  'determined  by  the 
law  at  all. 

Instead,  therefore,  of  determining  directly,  .that  the  right 
shall  vest  or  /reside  in  a  specifically  determined  person,  as 
being  such,  the  law  determines  that  'the  right  shall  (reside  in 
any  person  whatever  who  ahall  stand  in  some  .given  relation 
?to  a  fact  vof  some  given  class. 

It  is  manifest  that  duties,  <as  well  as  rights,  may  /arise 
from  the  law  mrtmeddati,  or  may  arise  drom  the  law  through 
the  intervention  of  facts  to  which  the  law  annexes  them. 

Where  the  duty  as  (relative,  it  arises  from  the  very  fact 
which  *  engenders  dthe  corresponding  right.  Consequently, 
If  the  right  be  a  privilege  properly  so  called,  the  relative 
doty,  as  well  as  the  aright,  may  arise  from  the  law  immedi- 
ately. If  the  right  arise  irom  a  title,  the  (relative  duty  as 
weU'BS  -the  right  must  arise  from  a  title  also. 

(En  <the  case  of  absolute  duties,  the  'duty  may  either  be 
•imposed  on<a  specified  person  as  such,  or  may  be  imposed 
-on  a  person  through  an  intervening  fact.  In  the  first  of 
those  cases,  the  -duly  may  be  imposed  by  the  law  immedi- 
ately 'or  directly.  In  the  latter  of  those  cases,  the  fact 
through  which  the  law  imposes  the  duty,  may  also  be  styled 
,&  title.  Eor,  rfbr  ithe  reasons  which  I  shall  assign  hereafter, 
I  apply  the  term  UUe  to  leveiy  iact  whatever,  through  which 
the  law  confers  car  ^extinguishes  a  right,  or  imposes  or  ex- 
onerates from  a  duty. 

And  whitt  I  have  said  of  rights  and  duties  in  respect  of 
their  commencement,  will  apply  to  rights: and  duties  in  jre- 
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Lect.  lv  spect  of  tlieir  termination.  For  a  right  or  a  duty  may  ter- 
"  '  minate  by  a  specific  provision  of  the  law  exclusively  appli- 
cable to  the  specific  instance :  On  which  supposition,  it 
may  terminate  by  the  law  without  the  intervention  of  a  fact 
distinct  from  the  law  which  extinguishes  it ;  and  it  there- 
fore may  be  said  to  terminate  by  the  mere  operation  of  law. 
Or  the  right  or  the  duty  may  terminate  through,  or  in  con- 
sequence of,  a  fact  to  which  the  law  has  imparted  that 
extinctive  effect.  On  which  supposition,  the  right  or  duty 
may  be  said  to  terminate  through,  or  in  consequence  of,  & 
title. 

Fraction*        I  will  now  briefly  advert  to  the  functions  of  Titles :  or,  in 

of  title*       other  words,  to  the  reasons  for  which  rights  and  duties  are 

commonly  conferred  and  imposed  through  titles,  and  for 

which  facts  of  some  kinds  are  selected  to  serve  as  titles,  in 

preference  to  facts  of  other  kinds. 

It  is  I  believe  impossible,  that  every  right  and  duty 
should  be  conferred  and  imposed  by  the  law  immediately. 
For,  on  that  supposition,  all  the  rights  and  duties  of  every 
member  of  the  community,  would  be  conferred  and  imposed 
on  every  member  of  the  community  by  a  system  or  body  of 
law  specially  constructed  for  his  peculiar  guidance :  since 
every  right  or  duty  conferred  or  imposed  by  the  law  imme- 
diately, is  conferred  or  imposed  on  a  person  determined  bj 
the  law  specifically. 

It  is  only  in  comparatively  few,  and  comparatively  unim- 
portant cases  that  rights  or  duties  can  be  created  or  extin- 
guished by  the  mere  operation  of  the  law.  Generally  speak- 
ing, rights  must  be  conferred  and  extinguished,  and  duties 
imposed  or  withdrawn,  through  titles. 

Independently,  therefore,  of  every  other  consideration, 
titles  are  necessary  as  marks  or  signs  to  determine  the  com- 
mencement of  rights  or  duties,  and  to  determine  their  end. 
In  other  words,  titles  determine  the  several  rights,  and  the 
several  duties,  which  respectively  reside  in,  or  are  respec- 
tively incumbent  upon,  the  several  members  of  the  com- 
munity. 

Titles  are  necessary,  because  the  law,  in  conferring  and 
imposing  rights  and  duties,  and  in  divesting  them,  neces- 
sarily proceeds  on  general  principles  or  maxims.  It  confers 
and  imposes  on,  or  divests  from,  persons,  not  as  being  spe- 
cifically determined,  but  as  belonging  to  certain  classes. 
And  the  title  determines  the  person  to  the  class. 
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But  though  the  facte  which  serve  as  titles  mark  the  begin-    Leot.  lv 
nings  and  endings  of  rights  and  duties,  it  is  not  (generally 
speaking)  for  that  reason  only  that  the  law  imparts  to  those 
facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  title  serving  as  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a  title : 
A  reason  founded  on  utility,  partial  or  general,  well  or  ill 
understood.  It  is  deemed  expedient  that  the  given  fact  should 
perform  the  functions  of  a  title,  in  preference  to  other  facts, 
which,  as  mere  marks,  might  perhaps  perform  the  functions 
equally  well.  For  example :  Considering  a  title  as  a  mere 
mark  determining  the  commencement  of  a  right,  it  would  be 
utterly  indifferent  whether  a  man's  lands  and  goods  passed 
on  his  decease  to  his  children  or  to  his  remoter  relations. 

But  for  certain  reasons,  founded  on  obvious  utility,  his 
lands  and  goods  generally  pass  to  his  children  in  preference 
to  his  remoter  relations. 

This  reminds  me  of  Sir  William  Blackstone's  reason  for 
the  exclusion  of  the  half-blood.  He  says  it  is  a  matter  of 
indifference,  because  every  right  is  the  creature  of  law, 
which  is  as  much  as  to  say  that,  because  all  legal  rights  are 
created  by  the  law,  it  matters  not  one  rush  what  rights  the 
law  creates. 

I  conceive  that  all  which  can  be  said  about  titles  in  gene- 
ral is  pretty  nearly  comprised  in  what  I  have  now  said. 
They  are  necessary  as  marks  or  signs  of  the  beginning  and 
ending  of  rights  or  duties.  Why,  in  this  or  that  case,  this 
or  that  fact  is  annexed  to  a  particular  right  or  duty  in  the 
capacity  of  a  title,  (which  is  as  much  as  to  say,  why  the  right 
is  given  to  this  or  that  person  rather  than  to  another  person, 
or  a  duty  imposed  upon  one  person  rather  than  another,) 
must  depend  on  considerations  of  utility  belonging  to  the 
particular  case,  or  must  be  determined  in  the  particular  case 
by  the  particular  views  of  utility  taken  by  the  legislator.  I 
cannot  see  that  anything  can  be  said  in  general  on  the 
matter,  but  only  that  the  reason  for  selecting  facts  to  serve 
as  titles  ought  to  be  founded  on  utility.  There  are,  I  appre- 
hend, no  common  reasons  applying  to  all  titles  alike.  The 
reasons  why  property  is  conferred  by  occupancy  are  not  the 
same  as  the  reasons  why  it  is  conferred  by  alienation,  by 
succession  ab  intestato,  by  heirs  of  certain  classes,  and  so  on. 
The  reasons  of  utility  are  always  peculiar  to  the  given 
oase. 
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Lnoiitv       I  shall  now  add  one  or  two  remarks  on  the  term  title  as 

used  by  English  lawyers* 
Bentham's        Bentham,  in  the   Tinaitfo  id  LegtthUion,  objects  to  the 
the1^011  word  title>  tliat  though  it  denotes  the  fects  to  which  tiie 
atie.  law  annexes  rights,  it  does  not  commonly  denote  the  fects 

through  which  the  law  determines  or*  puis  an  end*  to  rights. 
Where  the  feet  which  terminates:  one  right  does  not  give 
commencement  to  another,  the  term  title  does  not  apply  to 
it.  Where  the*  same  feet  does  extinguish  an  old)  and  give 
birth  to  a  new  right,  a*  is  the  case*  for  instance,  with  alie- 
nation, and  all  the  titles  styled  derivative*  the*  term  is  of 
course  as  applicable  to  the*  feet  determining  the*  one  right  aa 
to  that  commencing  the  other.  But  where  the  fbct  deter- 
mining the  right  establishes  no*  new  right,  as  where  the  right 
is  determined  by  the  destruction  of  the  subject,  the  term 
title  is  not  applicable'  to  it,  and  it  has  no  generic  name 
whatever. 

Another  objection  to  the  word  title  is,  that  it  is  not  appli- 
cable to  facts  considered  aa  engendering  or  extinguishing 
duties,  relative  or  absolute.  Where'  the  duty  is  relative, 
perhaps  a  term  is  scarcely  necessary,  as  the  relative  duty 
arises  necessarily  from  tiie  feet  which  engenders  the  corre- 
sponding right.  But  where  the  duty  is  absolute  there  is  need 
of  some  generic  expression  for  facts  which/  engender  or  extin- 
guish duties;  The  word  title*  does  not  serve  the  purpose:  we 
hardly  speak  of  a  title  to  a  burthen  or  duty; 

The  same  objections  apply  to  the  term  modn»  woqnirm^ 
or  mode  of  aaqwwiUon  which  is  employed  by  the  modem 
civilians,  and  by  all  the-  teg&l  systems,  which*  ace  ntainlj 
derivatives  of  the  Roman  law.  We  cannot  talk  of  acqwrw} 
a  duty. 

Bentham,  to  obviate  the  inconvenience  of  this  defective 
nomenclature*  suggests  the  follbwing  terms.  Be  proposes  to 
call  every  feet  whatever,  by  which  a  right  or  a  duty  is  engen- 
dered or  extinguished,  a  dispo&itws  fact  These,  dispositive 
febcts  he  divides  into  investitive  and  divestitive,  meaning  ty 
investitive,  facts  whieh  give  commencement  to  rights  and 
duties ;  by  divestitive,  fects  which  put  an  end  to  right*  or 
duties.  Investitive  fects,  again,  he  divides  into  collation  and 
vmposibive,  collative  being  such  investitive*  facts  as  oonfor  or 
give  beginning  to  or  impose  duties.  Divestitive  fects  he 
distinguishes  into  destructive  or  privative^  and  ewmeratixfy 
meaning  by  the  former,  facts  which  put  an  end  to  rights ;  bj 
the  latter,  those  which  extinguish  or  relieve  from  duties. 
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I  confess*  howv^r,  tfo$  1  doubt  whether,,  tjhis  multitude  of  L»cr.  l\ 
expression*  is  ofniuchusp,  and  inhere  ar$  aoipQ  obj^ctious  propoW  : 
even  to  these  terms.    An,  investitive  fftct  is  fyifdly  a  general  ^thofe^ 
expression,  {qtwj  faqt  widqh  confers  righto  or  wtych  imposes  tended 
duties.     The  word  to  invest,  in  common  us$g$,  ia^qonfined  tp.  meamn&* 
a  right :  a  person  is  not  said,  to  be  invested  with  a  duty.  The 
same  objection  applies  to  the  word  divestiture :  a  person  can 
hardly  be  said  to  be  divested  of  a,  duty.     The  words  destruc- 
tive and  privatise,  as,  applied  to  rights,  imply  that  all  rights 
are  beneficial,  and  that  there  are  no  rights  Which  are  purely 
onerous.    Now  the  rights  of' trustees  of  all  classes  are  as 
purely  onerous  as  any  duties  whatever.     These  words,  how- 
ever, clearly  denote  that  tjhe  party  who  loses  the  right,  is 
deprived  of  an  advantage. 

It  appeals  to,  in$  inpsfc  commodious  to  use  the  .common  term 
title  in  the  large  sense  which  I  have  annexed  to  it,  as  mean- 
ing any  fact,  by  the  intervention  of  which  the  law  invests  or 
divests  a  right,  or  imposes  or  withdraws  a  duty. 

It  is  remarkable  that  the  Soman  lawyers  have  scarcely 
any  settled  generic  name  for,  investitive,  or  divestitive  facts. 
They  generally,  employ  gome,  kind  of  QWCUjnjQcutipn.  Even 
the  phrase  modus,  acquirendi  was,  not}  thei*a>  but  (tevised  by 
the  modern  Civilians.  The  Roman  lawyers  themselves  talk 
of  the  acquisition  of  rights ;  the  way  in  which  rights  are 
taken  away,  or  in  which  parties  are  exonerated1  from  obliga- 
tions ;  the  solution  or  the  redemption  of  obligations,  and  they 
have  a  vast}  variety  of  other  terms  to  express  these  various 
ideas,  but  no  systematic  language  by  which  t^hey  attempt 
to  divide  titles  into,  classes.  The  inconvenience  would,  I 
think,  be.  substantially  rempy^  Vj,  using  fate  i&  the  wide 
sense  vjrhioh  I  have  proposed  to  annex  ip  i$. 

Sir  William  Blackstone  himself  often  seems  to  usp  title, 
to  designate  a  fact  which  ends  a  right  as  well  as  one  which 
begins  ijt,  so  thpt  the  lpxge  import  \yhich  \  think  it  commQ- 
dious  to  give  to  the  term  would  not  to  a  great  extent  shock 
established  usage. 

As  I  remarked  in  my  tables,  the  word  ti&uM*  in  Roman 
law,  is  not  at  all  equivalent  to  title  in  the  English.  It  is  not 
a  mode  of  acquisition*  but  a  part  only  of  a  complex  mode  of 
acquisition  y  and  even  in  that  narrower  sense  it  is  only 
applied  in  a  few  cases,  namely  certain  cases  in  which  rights 
are  acquired  by  tradition  and  by  prescription. 

A  tide  may  often  be  separated  into  two  distinct  facts  or 
sets  of  feots-r-an.  antecedent  and,  a,  (^ons^i^ent;  a+ud  tl#*n 
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Lect.  lv  Utuhis  is  the  name  given  to  the  antecedent  part,  modus 
acquirendi  to  the  residue  or  consequent  part  of  the  mode  of 
acquisition.  The  word  titre  in  the  French  law  is  always 
understood  in  the  same  sense*  It  never  means,  as  with  us, 
mode  of  acquisition. 


Notes. 

Meanings  of  the  word  Privilege  in  English  Law. 

Privilege  never  denotes,  as  it  did  in  the  Roman  Law,  a  law:  It 
sometimes  seems  to  denote  a  right  enjoyed  by  a  peculiar  class :  In  this 
sense  it  belongs  to  the  Law  of  Persons  :  Sometimes  it  seems  to  denote 
rights  enjoyed  by  the  subject  against  the  Sovereign,  Origin  of  this 
meaning. 

[See  ante,  'Liberty;'  'Limitation  of  sovereign  power.'  Monopolies.* 
Ante,  '  Jus  fare  et  ad  rem.''] 


Remarks  on  Terms. 

Objection  to  the  term  '  Title,1  as  used  by  the  English  Lawyers. 

Though  it  denotes  the  facte  to  which  the  law  annexes  rights,  it 
does  not  denote  completely  the  facts  through  which  it  determines 
rights. 

Where  the  fact  which  determines  a  right  does  not  at  the  same  time 
give  commencement  to  another,  the  term  *  title '  does  not  apply 
to  it.  Farther,  it  is  not  applicable  to  facts  as  engendering  or  ex- 
tinguishing duties,  be  they  relative  or  be  they  absolute. 

[For  another  use  of  the  word  '  title,'  by  English  Lawyers,  see 
Table  II.  post.] 

The  same  objections  apply  to  '  mode  of  acquisition.'  We  cannot 
talk  of  acquiring  a  duty.  Nor  will  acquisition  apply  to  the  termina- 
tion of  a  right  or  duty.  [Bentham's  suggestions,  Traitis,  vol.  L 
p.  260.t] 

*  Bentham,  Princ.  pp.  229-202.  gique  s*arr6te  an  premier  pas.    Point 

f  'Bentham's    suggestions'    are    in  d'especes  de  ti  tree,' etc    The  terms  sug- 

favour  of '  nne  serie  de  mots  qui  se  cor-  gested  by  Bentham  are  arranged  in  the 

respondent ;  on  nn  nom  pour  le  genre  following  tabular  form,  in  the  margin  of 

et  des  termes  specifiques  snbordonnes.  the  book. 

Prenez  le  mot  titre,  la  ramification  lo- 

Dispositive 


Investitive  Divestitive 

Collative.    Ixnpoeitive.  Destitntive.         Exonerative. 

Privative. 

Mr.  Austin's  objection  to  these  terms  will  be  found  further  on. — 8.  A. 
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I  shall  use  title  in  the  large  sense  which  I  have  already  annexed  to  Liter.  LV 
the  term :  i.  e.  as  denoting  any  fact  through  which  the  law  invests  or  w 

divests  a  right,  or  imposes  or  withdraws  a  duty. 


Titulust  by  Blackstone,  denotes  divestitive  as  well  as  investitive 
events. 

1.  Titulus. 

2.  Duration  of  right  (including  certainty  or  continuity  of  ter- 
mination). 

3.  Commencement,  whether  of  right  or  enjoyment,  (tod  then  deter- 
mination of  preceding  rights). 

4.  Severally  and  commonly. 

5.  Extent  of  right  in  respect  of  power  of  using,  deriving  services 
from,  or  dealing  with  the  subject. 

Quere.  Whether  power  of  aliening  (which  as  against  successors  is 
a  sort  of  annihilation)  belong  to  this,  or  to  duration  P 

Things,  or  subjects  of  rights  also  considered  under  this  last  head. — 
Marginal  Note  in  Blatfcstone,  vol.  ii.  chap.  23,  p.  381. 


Terminology. 

I  shall  use  indifferently,  '  mode  of  acquisition,  title,  cause,  investi- 
tive event,'  etc.:  unless  I  attach  specially  a  more  special  mean- 
ing.93 

Various  circumlocutions,  afterfche  manner  of  the  Roman  Lawyers, 
may  also  be  used.     They  have  no  settled  generic  terms. 

'  Jurium  amissionis  cans©.'     '  Solutio,  extinctio,  etc.  etc.' 94 

No  settled  name,  in  the  Roman  law,  for  facts  determining  rights 
and  duties. 

By  Roman  Lawyers,  and  in  the  language  of  the  derivative 
systems,  Utulus  never  means  a  title  in  the  sense  of  mode  of  acqui- 
sition. 

The  names  of  Tiiuli  ought  to  be  the  names  of  the  incidents  which 
give  rise  to  rights  and  obligations,  and  not  of  the  rights  and  obliga- 
tions themselves,  or  of  their  subjects. 

'  TUulus '  is  applicable  to  the  incidents  which  give  rise  to  Jura  ad 
Rem,  as  well  as  to  those  which  beget  Jura  in  Re ;  But  is  not  appli- 
cable to  incidents  as  begetting  obligations,  whether  they  be  absolute 
or  relative,  or  whether  they  correspond  with  Jus  in  Re  or  Jus  ad 
Rem.  Nor  is  it  applicable  to  incidents  which  put  an  end  to,  or  to  in- 
cidents as  putting  an  end  to,  either  rights  or  obligations.  '  Modes  in 
which  obligations  are  extinguished  or  removed ,'  seems  to  be  the  only 
expression  in  the  Roman  law  for  this  purpose ;  and  that  only 
applies  to  obligations,  stricto  sensuf* 

Similar  remark  made  before,  about  capacities  and  faculties. 

N  Mackeldey,  vol  ii.  p.  40.  M  Ibid.  p.  263.    Blondean,  vi. 

N  Hugo,  Gesch.  pp.  249,  676* 
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Lkoiy  I.V-       Objections  teethe*  tarn*  TUU-in  thersen9e»of'th*>B9kgli$h  Lawyers,:*-. 


1.  That  though  it  deiw>te&the  iijoidentfwhit^.^Q^bejgiiiiung  ta 
a  right  it  does  not  denote  tbe*,inoident  which,  puts-  an.  end  tp  it*  or 
only  by  implication ;'  (connotes,  but  not  denotes :) 

2.  That  it  only  connotes  the  incident  as  giving orimn _tp  the  cor- 
responding obligation,  and  as  putting  an  end  to  it. 

There  is  the  same  objection  to '  Acquisition,'  or  Modus  acguirendi. 
In  the  sense  in  which  the  term  *  Titulus'  is  used  by  the  lEtpman 
Lawyers,  it  denotes,  not  a  mode  of  acquisition,  but'  a  condition 
necessary  to  the  efficacy  of  a  mode  of  acquisition :  viz.  tradition  (or 
rather  the  incident  of  which  tradition  is  the  evidence).  '  Causa  re- 
motior:  Consideration.'     (See  Table  II.  post.) 

Another  objection  to  '  title '  (and  perhaps  to  *  mode  of  acquisition1) 
is, — that  it  is  partial,  even  with  regard  to  the  incidents, which  give 
beginning  to  rights.  It  is  not  applicable  to  the  incidents  which 
give  beginning  to  Jura  ad  Bern.     (Sed  Quaere.) 

The  Roman  Lawyers  seem  to  extend  '  acquisition '  to  rights  ex 
contractu  and  quasi  ex  contractu,  and  even  to  rights  ex  delicto. 

Objection  to  '  investitive  and  divestitive  incidents ; '  that  in  common 
language  '  vest,1  '  invest/  etc.  only  apply  to  vested  rights. 

'  Modes  (or  Incidents)  in  which  Bights,  and  Obligations  begin  and 
end]  avoid  all  these  inconveniences  ;  extending  even  to  the  obliga- 
tions which  begin  in  crimes* 

Mode,  like?  title  or  incident,  denotes,  propeoly*  the- feat  stripped  of 
its  evidentiary  and  other  conditional  matter. 


LECTUBE  LVL 

TH*  8UBJJKJT  OF  TITLES  OONTHIUEfr* 

Lcct.  lvi   Continuing   the  disquisition   concemiagr  titles  in.  general, 

'      '   which  I  began  in  my  last  Lecture,  I  would  remark  that, 

titles  (or  the  facte  through  which  the  law  confers  and  divests 

rights,  or,  through  which  the  law  imposes   and  withdraws 

duties)  are  divisible  into  simple  and  corp,plex. 

Titles  dis-        A  title  may  consist  of  a  fact  which  is  deemed  one  and 

in'torimpie   indivisible^ and*  is  said  to  be  simple.     O?  a  title  inay  consist 

aiexC°lBut  °^  *  ^U*  WW°^  te  7W^  deemed  one^  ajid  indivisible,,  bqfc  ip  &  - 
really  teemed  a  number  of  single  and  indivisible  fitcts  compacted 
cim^ex.     into  a  collective  whole,  and  v&y  than,  be  called  Qpmpl^x,.96 

And  here  it  is  obvious  to  remark,  that  every  title  is  really 

N  Bentham,  TraitU,  voL  k  p.  W& 
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complex;  In  tiL&case*  foih  examplb,  of  acquisition  by  oceu-  i^tJMW 
pancy,  (which- perhaps' is  the  least  complex  of  all*  titles)  *  the 
title*  though,  deemed*  simple,  consists,  at  the  least,  of  three 
distinguishable  feet*:  namely,  the  n^ative  fact  that  the* 
subject- occupied*  has  no>  previous  owner;*  the  positive  fact? 
of  the  occupation,  or  of  the  apprehension,  or  taking'  posses- 
sion of  the  subject;-  and  the  positive-  fact  of  the  intention, 
on  the  part  of  the>  occupant,  of  appropriating  the  subject  to 
himself  :— amtowe*  rem  &Sn  habendL 

Nay,  each:  of  the  simplbr  facts  into  whioh  a  title  deemedi 
simple  is^  immediately  resolvable,  may  itself  be-  resolved  into 
facts  which  are  still:  more  simple  or  elementary.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  by  occupancy* 
is  res  nulUue,  is  the  absence  or  negation  of  that  multitude 
of  facts  which  are  imported  by  the  positive  fact  of  a  thing 
being  owned1  already.  And  the  fact  of  the  apprehension  or 
taking  possession,  or*  the  animus  or  intention,  on  the  part 
of  the-  occupant,  rem  sibi  habendi,  is  also  resolvable  into  a 
number  of  facte  which-  it  would,  take  a  long*  treatise*  to  die* 
tinguish  and  describe. 

Consequeniiy^  a  so-called  simple  title  is  a  title  consisting 
of  parts,  which,  for  the  purpose  contemplated  by  the  speaker, 
it  i&  not  necessary  to  distinguish :  whilst  a  so-called  oonv- 
plex  title  is  a  title  consisting-  of  parts,  which-,  for  the  same 
purpose,  it-  is»  necessary  to  consider  separately.  The  terms 
simple  and  comptex,  as  applied  to  titles,  are  merely  relative 
expressions.  For*  one  and  the  same  title  aa  viewed  from 
different  aspects,  or  one  and  the  same  title  as  considered  for 
different  purposes^  may  be  simple  and  complex. 

If  the  distinction  of  titles  into  simple  and  complex  have 
any  other  meaning*  than  the  one  which  I  have  now  men- 
ttoned,  that  other  meaning  is  founded  on  a  difference  of 
degrees. — Though  all  titles  are  complex,  soma  are  more 
complex  than  others*.  And  such  as  are  more,,  and  such  as 
are  less*  complex,  may  be  divided  loosely  into  complex  and 
simple,  and  distinguished  by  these  epithets; 

According  to  Bfentham,  in  his  '  Vne  gSn^rale  d'wn  Carps  component 
de  Droits  the  distinguishable  facts  which  constitute  a  com-  elements 

7  °  of  a  com- 

plex title,  are*  divisible,  in?  some  cases,  into  *  principal9  and  piex  title. 

*- accessory.'      Looking'  at  the  rationale  of  the*  distinction  in^acces- 

which  he  seems  to*  hare  in  view^  (and  which  is  a  distinc-  90Ty- 

tion  of  great  practical  moment,)  I  should  think  that  essential' 

or  intrinsic,  and  accidental  or  advervbttiousy  would  be  mora 

significant  than  principal  and  accessory. 
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Lbct.  lvi       The  rationale  of  the  distinction  appears  to  be  this  : 

As  I  remarked  in  my  last  Lecture,  titles  serve  as  signs 
or  marks,  to  denote  that  such  or  such  rights  have  vested  in 
such  or  such  persons ;  that  such  or  such  duties  are  incum- 
bent on  such  or  such  persons ;  that  such  or  such  rights  have 
ceased  or  been  divested,  or  that  such  or  such  duties  have 
been  withdrawn  or  removed.  In  other  words,  it  is  through 
the  medium  of  titles  (except  in  the  comparatively  few,  and 
comparatively  unimportant,  cases,  wherein  rights  and  duties 
are  conferred  and  imposed  by  the  law  immediate,  or  are  di- 
vested and  withdrawn  by  the  law  immediate),  that  the  re- 
spective rights  and  duties  of  the  several  members  of  the 
community  are  distributed  or  assigned.  Setting  aside  those 
comparatively  few,  and  comparatively  unimportant  cases, 
persons  are  invested  and  burtbened  with  rights  and  duties, 
or  are  divested  and  discharged  of  rights  and  duties,  not  as 
being  determined  by  their  specific  or  peculiar  characters, 
but  as  belonging  to  classes  of  persons.  And  it  is  through 
the  medium  of  the  various  titles,  that  they  are  determined 
respectively  to  those  various  classes. 

But,  as  I  also  remarked  in  my  last  Lecture,  it  is  seldom 
that  a  right  or  duty  is  annexed  to  a  title,  or  that  a  right  or 
duty  is  divested  or  withdrawn  by  a  title,  merely  because 
the  title  serves  as  such  a  mark.  For,  if  the  title  merely 
served  as  a  mark  to  fix  the  commencement  or  determination 
of  the  right  or  duty,  almost  any  fact  might  serve  the  turn 
as  well  as  the  fact  which  is  the  title.  There  are  generally 
certain  reasons,  derived  from  the  nature  of  the  fact  which 
serves  as  a  title,  why  such  or  such  a  right  should  be  an- 
nexed to  that  fact  rather  than  another,  why  such  or  such  a 
duty  should  be  annexed  to  that  fact  rather  than  another, 
or  why  that  fact  rather  than  another  should  divest  such  or 
such  a  right  or  duty. 

In  short,  a  title  serves  to  mark,  that  this  or  that  person 
has  been  invested  or  burthened  with  this  or  that  right  or 
this  or  that  duty :  or  a  title  serves  to  mark,  that  this  or  that 
person  has  been  divested  of,  or  exonerated  from,  this  or 
that  right  or  this  or  that  duty.  But,  independently  of  its 
use  in  serving  as  such  a  mark,  there  are  generally  or  always 
reasons,  derived  from  the  nature  of  the  fact  which  is  the 
title,  why  the  given  person  should  be  so  invested  or  bur- 
thened (or  should  be  so  divested  or  exonerated),  through, 
or  in  consequence  of,  that  very  fact. 

Now  it  may  happen,  that,  looking  at  the  reasons  or  pur- 
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poses  for  which  a  given  right  is  annexed  to  a  given  title,  all  Lbct.  lvi 
the  facts  of  which  the  title  is  constituted  are  of  its  very  es-  '  "  ' 
sence.  In  other  words,  the  right  could  not  arise  (consis- 
tently with  those  reasons  or  purposes)  through  or  in  conse- 
quence of  the  title,  if  amy  of  the  simpler  facts  into  which 
the  title  is  resolvable  were  not  an  ingredient  or  an  inte- 
grant part  of  it. 

But  it  may  also  happen,  that,  looking  at  the  reasons  or 
purposes  for  which  a  given  right  is  annexed  to  a  given  title, 
one  or  more  of  the  facts  of  which  the  title  is  constituted  are 
not  of  its  very  essence.  In  other  words,  the  right  might  arise 
(consistently  with  those  reasons  or  purposes)  through  or  in 
consequence  of  the  title,  though  one  or  more  of  the  facts  of 
which  the  title  is  compounded  were  not  constituent  parts 
of  it. 

For  example :  Looking  at  the  reasons  for  which  a  con- 
vention is  made  legally  obligatory,  or  for  which  legal  rights 
and  duties  are  conferred  and  imposed  on  the  parties  to  the 
agreement,  a  promise  by  the  one  party,  and  an  acceptance 
of  the  promise  by  the  other  party,  are  of  the  essence  of  the 
title. 

But  in  certain  cases,  a  convention  is  not  legally  binding, 
unless  the  promise  be  reduced  to  writing,  and  the  writing 
be  signed  by  the  promissor :  or  unless  the  promise  be  couched 
in  a  writing  of  a  given  form :  or  (generally)  unless  the  con- 
tracting parties  observe  some  solemnity  which  has  no  ne- 
cessary connexion  with  the  promise  and  acceptance. 

Now,  though  the  given  solemnity,  let  it  be  what  it  may, 
is,  in  all  such  cases,  a  constituent  part  of  the  title,  it  is  not 
of  the  essence  of  the  title.  For,  looking  at  the  general  rea- 
sons for  which  conventions  generally  are  made  obligatory 
or  at  the  particular  reasons  for  which  rights  and  duties  are 
annexed  to  conventions  of  a  particular  class,  the  right  and 
duty  might  arise,  (consistently  with  those  reasons,)  although 
.  the  solemnity  were  no  portion  of  the  title.  The  solemnity 
may  be  convenient  evidence  of  that  which  is  essential  to  the 
title,  but,  though  it  is  a  part  of  the  title,  it  is  not  neces- 
sarily such. 

Now  where  the  right  might  arise,  (consistently  with  the 
reasons  for  which  it  is  annexed  to  the  title,)  though  some  of 
the  facts  constituting  the  title  ijere  not  component  parts  of 
it,  the  several  facts  into  which  the  title  is  resolvable  may 
be  divided  into  essential  and  accidental,  intrinsic  and  adventi- 
tious or  (in  the  language,  of  Bentham)  principal  and  accessory. 
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L**r.  oti  The  facts  which  are  essential  or  principal  <a«e  purls  of  the 
title,  because  they  &re  absolutely  necessary  to  the  aoconmlifih- 
ment  of  the  (purposes  for  which  the  bright  fa  annexed  to  the 
title  by  the  lawgiver.  But  the  frets  which  >  are  accidental  or 
accessory,  aire  constituent  parte  of  die  "title,  -not  because 
4hey  axe  necetswry  to  the  'accomplishment' of  those  purposes, 
but  for  some  reason  foreign  to  those  purposes,  tor  merely  to 
render  their  tfccomplishmetft  more  suretor  commodious. 

The  distinction  between  essential  or  principal,: and  acct- 
^Lental  or  accessory  facts,  may  hold  in  the  cue  of  a  title  nrhich 
merely  imposes  a  duty,  or^whidh  divests  or  withdraws  aright 
-or  duty,  as  well  as  in 'the  case  of  a  title  which  tin  vests 'With  a 
right.  But,  for  the  sake  of  simplifying  my  language  as  much 
as  I  can,  I  confine  myself  to  titles  40xtsi*le*ed  &s  4nvestag 
with  rights. 

Where  some  df  the  elements  of  ft  title  are  accidental  or 
accessory,  they  (generally  speaking)  are  merely  ^subservient 
to  the  essential  or  principal  parts  <of  it.  jFor  example;: 
They  serve  as  Mridmre,  preappointed  by  the  law,  that  that 
which  is  substantially  the  title  has  happened.  -This  is  the 
case,  wherever  tradition  or  delivery  of  the  subject,  or  a  writ- 
ing with  or  without  seal,  or  an  entry  or  minoite  of  the  fact 
in  a  register,  or  any  Other  solemnity  of  the  Hire  nature,  is  a 
constituent  part  of  a  valid  :  alienation  4rf  a  thing  of  a  .given 
class. 

The  essentials  of  the  alienation,^afi  between  the  alienor  and 
alienee,  are  a  free  will  and  intention  on  the  part  of  the 
'former  to  divert  himself  of  the  right,  and  ito  tin  vest  the  other 
'with  it;  an  acceptance  of  the  proffered  right  by 'the  alienee; 
and  some  mot,  or  another,  evincing' or  dignifying  such  inten- 
tion and  acceptance.  '  The  tradition,  'the  writing,  the  entry 
in  the  register,  or  the  other  solemnity,  4b  'merely  evidence, 
required' or  preappointed  by  the  law/ofrthat^which  J  is  essen- 
tially the  title. 

Borne  evidence  of  the  intention  and  acceptance  is  indeed 
absolutely  necessary.  'But  evidence  other^than  the  solemnity 
which  is  a  constituent  part  of  the  title,  (as, 'for  example,  a 
verbal  declaration,)  might  also  serve  as  evidence*  of  the  in- 
tention and  acceptance.  The  case  of  a  writing,  or  other 
solemnity,  which  is  merely  preappointed  evidence  of  the  facts 
that  are  ■  essentially  the  ^  title,  but  Which  nevertheless  is  a 
constituent  part  of  the  title,  shows  clearly  the  nature  of  the 
distinction  between  the  essential  or  principal,  and  the  acci- 
dental or  accessory  ports  of  a  title. 
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The  d  videntmry  f  afct  te  made  a  part  of  thte  title,  dr  is^en-  lwt.'CVi 
dered  necessary  to  the  vvalidity  of  the  title,  in  order  that  -that        s      ' 
evidence  df  'the  substance  of  the  4itie,  which  the  lewgivefr 
exacts,  may  be  provided  by  the 'parlor  parties  ^With^  Whom 
the  title  originates. 

The  ifavalidity  or  nullity  of  the  title,  in  eafce  the  evi- 
dentiary fact'betnot  a  constituent  >part-of  it,  is  the  sanction  df 
the  rale  of  law  by  which  the  evidence  is  required.  But  it  s 
•clear  that  the  *ufe*df  law  might  be  sanctioned  otherwise^ 
-and  that,  if  it%d*e  sanctioned  otherwise,  the  preappointed 
•evidence,  though  *  still  requisite,  would  be  no  -petit  of  thfe 
title. 

For  example:  The  absence1  of  the  given  solemnity,  instead 
of  nullifying  the  title  i  (or  being  made  a>predumption,/ar£g  U 
<fe  jure,  that  the  title -had  not  accrued),  *might  be  made  a 
[presumption 'iprimd  facie:  that  »  to  -titty,  '&  preettMptiOii 
'whiehthetparty  insisting  on  the  title  might  be  at  lib^Wy  to 
-*dbut,  by  explaining  »the  reason  Why  the  'prescribed  solem- 
nity had  not  been  observed,  and  by  ^producing  evidence, 
oth&r  thato  the  -preappointed  solemnity,  that  'the  title  had 
accrued* 

Or  the-abs^tice  of  the  ^ven  solemnity  might  be  *ittited  on 
the  party  bdund^oobseiro  k,-tiot  by  nullifying  his'title/bdt 
-by  punishing  him  With  a  pecuniary1  fine. 

•And,  on  either  of  these  suppositions,  the 'prescribed  so- 
lemnity, though  etill  ^prescribed  or  exacted,  would  'ndt  be 
'  indtoperisable  evidence  of  the  substance  of  the  title,  dr  (What 
'is  the  same  thing)  jwOuld  not  be  a  ttonitibumt  part  df  the 
wfcofe'title.     Por  it  is  Manifest,  that,  wherever  an  evidentiary 
fact  is  indispensable  evidence  ^ of  a  ^v^n  title,  ^^a^' eviden- 
tiary fact  is  »u  component  fpart  of  the  title,  although  it  is 
-  not  an  eewmtial  part,  but  is  merely1  on  -accidental  or  iowftteto- 
HHcras-  one. 

I  have  said  above,  that  where  some  of  the  elements' ttf  to 
1  title  arc  non-essential,  they  (generally  dpeakirig) !  are  merely 
subservient  to  the  essential  parts  of  it.  In '  other  words, 
though  they  tore  ndt  Absolutely  necessary  to1  the  accomplish- 
ment of  theip^urpOs^  for  which  the'law^aiitiexes  the  right  to 
the  title,  they  tend  to  render  the  accomplishment  of  those 
purposes  -  mbre  <  certain •  or  commodious.  This,  for  exa&ijtte, 
}  is  the  case,  whdre  a  solemnity  whteh  ie  merely  etid^nttery  6f 
the  title,  is  mtede1  in  effect*  a  part1  of  the  title,1  inasmuch  as  the 
title  is  not  -complete  or  valid,  *  in  ^ease  -the ;  solemnity  be  not 
observed  by  the  parties. 
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Lect.lvi  But  it  not  unfrequently  happens,  that  the  accidental  parts 
of  a  title  are  in  no  respect  subservient  to  its  essential  or 
principal  parts.  In  other  words,  they  are  completely  foreign 
to  the  reasons  or  purposes  for  which  the  right  in  question  is 
annexed  by  the  law  to  the  title. 

This,  for  example,  is  the  case,  wherever  a  deed  or  other 
writing  is  indispensable  evidence  of  the  title,  and  where 
moreover  the  writing  is  not  admissible  evidence,  in  case  a 
stamp  was  not  affixed  to  it  when  the  alleged  title  arose.  In 
this  instance,  the  stamp  is  made  a  part  of  the  title,  not  be- 
cause it  has  any  connection  with  the  essentials  or  substance 
of  the  title,  but  to  secure  the  due  payment  of  a  given  tax. 

And  here,  again,  the  distinction  between  the  essentials 
and  the  accidentals  of  the  title  is  glaring  and  manifest. 

The  nullity  or  invalidity  of  the  title,  in  case  the  stamp  be 
not  affixed  when  the  alleged  title  arises,  is  the  sanction  of 
the  law  which  imposes  the  tax.  But  it  is  clear  that  the  law 
imposing  the  tax  might  be  sanctioned  otherwise:  As,  for 
example,  by  a  fine  on  the  party,  whose  duty  it  was,  when  the 
alleged  title  arose,  to  pay  the  tax,  and  to  procure  the  fixation 
of  the  stamp  to  the  evidentiary  instrument. 

In  practice,  the  law  imposing  the  tax  is  often  sanctioned 
in  the  manner  which  I  am  now  suggesting. — Although  the 
duty  ought  to  have  been  paid,  and  the  stamp  affixed  to  the 
evidentiary  instrument,  when,  or  immediately  after,  the 
alleged  tide  arose,  still  the  instrument  is  admissible  evidence 
of  the  title,  if  a  tax  and  penalty  be  paid,  and  a  stamp  be  affixed 
to  the  instrument,  subsequently  to  the  time  prescribed  for 
those  purposes.  And,  in  this  case,  the  payment  of  the  tax, 
though  still  requisite,  is  no  pwrt  of  the  title. 

Before  I  quit  the  topic  now  under  consideration,  I  would 
remark,  that,  in  many  cases,  it  is  not  easy  to  distinguish  the 
essential  or  principal,  from  the  accidental  or  accessory  ele- 
ments of  a  title. 

This,  for  example,  is  the  case,  where  an  accidental  element 
is  made  a  part  of  the  title,  because  it  is  deemed  commodious 
evidence  of  the  substance  or  essence  of  the  title.  Here,  the 
evidentiary  fact  is  an  accidental  part  of  the  title,  not  abso- 
lutely, but  only  in  a  qualified  manner.  For  some  evidence  of 
the  title  is  indispensable  or  necessary,  inasmuch  as  the  title 
could  not  be  sustained,  (in  case  it  should  be  impugned,)  if 
some  evidence  of  it  be  not  forthcoming  or  producible. 

The  pre-appointed  evidence  is  therefore  an  accidental  or 
accessory  part  of  the  title,  not  because  evidence  is  not  eesen- 
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tial  to  the  validity  of  the  title,  but  because  evidence  of  the  Lkct.  lvi 
class  or  description  which  the  law  preappoints  or  prescribes, 
is  not  the  only  evidence  by  which  the  title  might  be  sustained. 
The  law  might  leave  the  parties  to  provide  what  evidence 
they  pleased  of  the  title ;  and  might  empower  the  tribunals 
to  admit  the  evidence  provided  by  the  parties,  if  they  deemed 
it  satisfactory.  By  determining  therefore  that  evidence  of 
a  sort  shall  be  indispensable,  the  law  adjects  to  the  title  an 
element  which  is  properly  accidental  or  accessory. 

And  the  same  may  be  said  of  every  case,  in  which  a  fact 
of  a  given  genus  is  inseparable  from  the  title,  but  in  which 
the  law  determines  the  species  or  sort. 

For  example :  Assuming  that  acceptance  by  the  heir  is  a 
necessary  part  of  his  title  to  the  heritage,  but  that  the  law 
prescribes,  under  pain  of  nullity,  the  form  or  manner  of  the 
acceptance,  it  is  clear  that  the  prescribed  acceptance  is  an 
accidental  part  of  the  title,  in  so  far  only  as  the  law  deter- 
mines the  manner  of  the  acceptance,  instead  of  leaving  him  to 
accept  it  in  any  manner  whatever. 

I  assume,  merely  for  the  sake  of  example,  that  the  assent 
or  acceptance  of  the  heir  is  a  necessary  ingredient  in  every 
title  to  a  heritage.  In  truth,  it  is  not.  For,  in  the  earlier 
Roman  Law,  there  were  certain  heirs,  styled  heredes  neces- 
sarii,  upon  whom  the  heirship,  with  the  acquittal  of  the 
deceased's  obligations,  was  imposed  as  a  duty.  Though, 
afterwards,  they  were  enabled,  by  taking  certain  steps,  to 
repudiate  the  heirship:  or,  at  least,  were  only  bound  to 
acquit  the  obligations  of  the  deceased,  in  so  far  as  the 
faculties  or  means  devolving  from  him  would  suffice  for  that 
purpose. 

It  is  doubtful  how  far  acceptance  is  necessary  in  our  own 
law :  it  clearly  is  so  in  case  of  the  executor  or  administrator. 
If  he  do  not  take  out  probate  or  letters  of  administration, 
the  estate  and  effects  of  the  deceased  do  not  devolve  on  him. 
But  is  acceptance  necessary  in  case  of  the  heir  P  I  think 
yes :  for  without  seisin  (a  voluntary  act)  he  is  not  completely 
heir :  seisinafacit  stipitem™  If  the  successor  does  not  seise, 
and  dies,  the  estate  passes  not  to  his  heir  but  to  the  heir  of 
the  immediate  ancestor.  Moreover,  seisin  was  originally  the 
feudal  investiture,  the  acceptance  of  the  heritage  from  the 

•T  This  rule  is  no  longer  applicable  to  person  last  entitled.    (3  &  4  Will.  IV.,  c. 

tenements  in  England,  the  law  of  intes-  106,  and  22  and  23  Vict.  c.  36,  ss.  19,  20.) 

tate  succession  being  now,  in  all  heredi-  In  Scotch  law,  acceptance  by  the  heir  is 

taments,  regulated  by  descent  from  the  voluntary.    Lord    Adv.    v.    Stevenson, 

last  purchaser,  or  (in  certain  cases)  the  H.  of  Lords,  Feb.  25,  1869. — H.C. 

VOL.  II.  D  D 
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lect.  lvi  lord.  Before  fees  became  hereditary,  it  was  necessary  to  take 
a  re-grant  from  the  lord  of  the  fee :  for  this  re-grant  seisin 
was  afterwards  substituted.  Now  this  must  necessarily  have 
been  a  merely  voluntary  act. 
At  all  events,  he  is  not  answerable  beyond  assets. 
I  have  insisted  on  the  distinction  between  the  essential 
and  the  accidental  parts  of  a  title,  because  they  are  often 
confounded.  This  is  particularly  the  case,  as  I  shall  shew 
hereafter,  where  the  accidental  parts  are  merely  evidence, 
predetermined  by  the  law,  of  that  which  is  substantially  the 
title  itself. 

I  said,  in  my  last  Lecture,  that  wherever  a  right  or  doty 
is  conferred  or  imposed  by  a  law  through  an  intervening  or 
mediate  facty  or  wherever  a  right  or  duty  is  divested  or 
withdrawn  by  a  law  through  an  intervening  or  mediate  faclf 
the  right  or  duty  may  be  said  to  be  conferred  or  imposed, 
or  may  be  said  to  be  divested  or  withdrawn,  through,  or  in 
consequence  of,  a  title :  meaning  by  a  title,  such  intervening 
or  mediate  fact. 

I  also  said,  that  wherever  a  right  or  duty  is  conferred  or 
imposed  by  a  law  without  the  intervention  of  a  fact  distinct 
from  the  law  itself  or  wherever  a  right  or  duty  is  divested  or 
withdrawn  by  a  law  without  the  intervention  of  a  fact  dis- 
tinct from  the  law  itself,  the  right  or  duty  may  be  said  to  be 
conferred  or  imposed,  or  to  be  divested  or  withdrawn,  by  the 
law,  immediately  or  directly :  or  the  right  or  duty  may  be  said 
to  be  conferred  or  imposed,  or  divested  or  withdrawn,  ipso 
jure ;  by  the  act  or  operation  of  the  law ;  or  by  the  mere  act 
or  operation  of  the  law. 

And  this,  I  apprehend,  is  the  correct,  as  it  is  the  obvious, 
meaning  of  all  such  expressions  as  the  following :  namely, 
'  rights  and  duties  ex  lege ;'  '  rights  and  duties  ex  lege  imme- 
diate* ;' '  rights  and  duties  which  are  divested  and  extinguished 
lege  immediate ;' '  rights  and  duties  which  arise,  or  are  divested 
or  extinguished  ipso  jwre ;'  or  *  which  are  created,  or  divested 
or  extinguished,  by  act  or  operation  of  law.' 
improper         But  in  the  language  of  our  own  law,  and  of  other  particular 
appUcar-       systems  of  positive  law,  these  and  the  like  expressions  are  not 
•jxorfftsions  used  with  the  meaning,  or  not  used  exclusively  with  the 
Mdutii?&c.  meaning,  which  is  obviously  the  proper  one.  In  the  language 
of  our  own,  and  of  other  particular  systems,  they  are  always 
or  commonly  applied  improperly :  in  cases,  that  is  to  say,  in 
which  the  right  or  duty  is  not  created  or  divested  by  a  law 
witJumt  the  intervention  of  a  fact  distinct  from  the  law  itself; 
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bat  is  really  created  or  divested  by  a  law  through  a  mediated  Lkct.  lvi 
or  intervening  fact :  that  is  to  say,  through  a  title. 

These  improper  applications  of  the  expressions  which  I 
have  just  enumerated,  and  of  various  other  expressions  of  the 
same  purport,  may  be  reduced,  I  think,  to  two. 

First,  in  some  cases  of  title,  the  title,  or  one  or  more  of  the  lgt  Their 
several  facts  constituting  the  title,  is  some  act  done  by  the  ?*  to 
person  who  is  invested  with  the  right,  who  is  divested  of  the  whether  or 
right,  on  whom  the  duty  is  imposed,  or  who  is  exonerated  "? theMrty 
from  the  duty.     But  in  other  cases  of  title,  neither  the  title,  entitled  is 
nor  any  of  the  several  facts  constituting  the  title,  is  an  act  title.0 
done  by  that  person.     The  will  of  the  person  (with  reference 
to  all  the  facts  which  constitute  the  title)  is  perfectly  quiescent: 
or  if  his  will  be  active,  it  is  merely  active  in  the  way  of  for- 
bearance from  some  given  act.      Now  where  the  title  is  in 
this  latter  predicament,  the  right  or  duty  is  said  to  arise,  or 
to  be  divested  or  withdrawn,  'lege  immediate;9  'ipso  jure;9 
'  by  act  or  operation  of  law ;'  ' by  mere  act  or  operation  of 
law ; '  and  so  on  :  These  and  the  like  expressions  really  de- 
noting (not  that  the  right  or  duty  is  invested  or  divested 
without  the  intervention  of  amy  title,  but)  that  the  title,  by 
which  the  right  or  duty  is  invested  or  divested,  is  not  any  act 
of  the  invested  or  divested  person,  and  does  not  comprise 
any  act  of  that  same  person. 

For  example :  according  to  the  Roman  law,  heirs  of  cer- 
tain classes,  whether  they  be  heirs  ex  testamiento,  or  heirs  ab 
intestato,  are  not  heirs  completely,  unless  they  accept  the 
heritage.  And,  accordingly,  such  heirs  are  styled  voluntary, 
or  are  said  to  acquire  by  their  own  act.  But  on  heirs  of 
other  classes,  the  inheritance  devolves,  whether  they  wish  it 
or  not,  on  the  decease  of  the  testator  or  intestate,  without 
an  act  of  their  own.  And,  accordingly,  such  heirs  are  styled 
necessary  (or  heirs  necessitated  or  obliged  to  take),  and  are 
said  to  take  the  heritage  ipso  jure,  or,  as  we  should  say,  by 
mere  operation  of  law. 

Again  Blackstone  says,98  that  purchase  or  perquisitio  is 
distinguished  from  acquisition  by  right  of  blood,  and  is  made 
to  include  all  modes  of  acquisition  except  inheritance; 
because  in  this  last  case  the  title  is  vested  in  the  party,  not 

M  '  87  inheritance  the  title  is  Tested  was  a  necessary  link  in  the  chain  of 

in  a  person,  not  by  his  own  act  or  agree-  title :  The  English  heir  (it  is  presumed) 

ment,  but  by  the  single  operation  of  is  obliged  to  repudiate ;  and  quaere,  the 

law.'— Blackstone,  ToUii.  p.  241.  manner  of  this  at  Common  Law? — 

Differing  in  this  from  the  Roman  heir,  Marginal  Note. 
whose  aditio  (or  some  equivalent  act) 

d  d  2 
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Leer,  lvi  by  his  own  act  or  agreement,  but  by  simple  operation  of  law. 
This  is  clearly  a  mistake :  it  vests  in  him  by  descent,  but;  not 
by  simple  operation  of  law ;  for  if  he  did  no  act  amounting 
to  seisin  it  would  not  vest  in  him,  analogously  to  those 
heirs  by  the  Roman  law,  who  were  said  not  to  take,  ipso  jure, 
but  by  their  own  act. 

Again :  Where,  according  to  our  own  law,  a  man  grants 
a  particular  estate  (as  an  estate  for  years  or  life)  to  one,  with 
a  remainder  over  to  another,  the  remainder  is  said  to  be 
created  by  his  own  act.  But  where  he  grants  a  particular 
estate,  and  does  not  part  with  the  remnant  of  his  own  estate, 
that  remnant  is  styled  a  reversion,  and  is  said  to  arise  by  the 
act  or  operation  of  law.  For  though  by  the  grant  of  the 
particular  estate  he  does  an  act,  he  does  no  act  in  respect  of 
the  remnant,  but  the  remnant  continues  in  him,  or,  if  yon 
will,  reverts  to  him,  through  his  mere  omission  or  forbearance 
from  granting  it  away :  though  by  the  figment  of  seisin  the 
whole  estate  is  said  to  pass  out  of  him  by  the  grant,  and  the 
remnant  of  course  must  be  said  to  revert  to  him  when  the 
particular  estate  has  expired.  The  rationale  of  the  matter 
is  that  he  grants  away  the  particular  estate,  but  does  not 
grant  away  the  remnant,  which  therefore  continues  in  him. 
But  assuming  that  the  whole  estate  goes  out  of  him,  and 
that  a  new  estate  is  created,  which  is  called  a  reversion,  and 
which  returns  to  the  grantor,  this  estate  is  said  to  come  to 
him  by  mere  operation  of  law.  Speaking  rationally  no  new 
estate  is  created. 

Again :  According  to  the  later  Soman  law,  the  absolute 
property  rei  smgulce  cannot  be  acquired  commonly  without 
an  apprehension  or  a  taking  possession  of  the  thing  by  the 
acquirer:  by  an  apprehension  consequent  on  tradition,  in 
case  the  thing  be  acquired  through  an  alienation,  or  by  an 
apprehension  without  tradition,  in  case  the  thing  be  acquired 
otherwise  than  through  an  alienation.  But,  in  some  cases, 
property  vests  in  the  acquirer  without  an  act  of  apprehen- 
sion. And  in  these  cases,  the  passing  or  vesting  of  the 
property  is  styled  by  modern  civilians  'transitu*  legates  ?" 
that  is  to  say,  it  passes  by  the  law  to  the  acquirer,  without 
an  act  of  his  own,  or,  at  least,  without  an  apprehension  by 
him;  without  that  act  of  apprehension  by  him,  which,  in  the 
other  cases  to  which  the  cases  in  question  are  opposed,  that 
particular  act  on  his  part  is  requisite. 

■•  Thibaut,  System,  yol.  ii.  p.  32. 
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2ndly.  Another  improper  application  of  the  expressions  in  Lkct.  lyi 
question  seems  to  be  this :  2ndiy.  To 

Certain  classes  of  titles,  or  of  modes  of  acquisition,  have  ^2^^ 
concise  names :   as,  for  example,  '  occupancy,'  '  alienation/  known 
*  prescription/  and  so  on.  tlUes* 

But  other  classes  having  no  concise  qames,  and  not  being 
expressible  without  long  circumlocutions,  they  are  commonly 
lumped  up  together,  and  opposed  to  the  classes  which  have 
such  names,  by  the  expression  '  ex  lege,'  c  ex  lege  simpliciter,' 
ex  lege  immediate,9  etc.  This,  at  least,  appears  to  be  one  of 
the  meanings  which  are  annexed  by  the  Roman  lawyers  and 
the  modern  civilians  to  such  expressions  as  '  rights  and  duties 
ex  lege,9  '  ex  lege  simpliciter,9  and  so  on.  The  writers  enumerated 
title  by  tradition,  title  by  occupancy,  title  by  prescription,  and  then 
having  exhausted  the  titles  which  had  obtained  concise  names, 
they  came  to  other  titles  which  they  lumped  together  under 
the  name  of  title  ex  lege.  At  least  this  is  one  of  the  meanings 
sometimes  annexed  to  the  term  by  the  Roman  lawyers  and 
by  modern  Civilians.  It  answers  to  the  use  of  the  phrase 
glum-contracts.  Rights  and  duties  which  are  said  to  be 
quasi  ex  contractu,  are  in  truth  rights  and  duties  of  various 
classes,  which  have  no  concise  generic  name  at  all,  and  are 
opposed,  under  the  above  expression,  to  rights  and  duties 
arising  from  contracts  and  from  delicts.  Various  classes  of 
modes  of  acquisition,  having  no  concise  general  names,  are 
lumped  up  under  that  name,  and  are  opposed  under  it  to 
those  which  have  obtained  such  names. 

There  is,  perhaps  a  third  improper  application  of  the  above 
expressions ;  but  I  do  not  feel  quite  certain  on  the  subject. 
There  are  cases  in  which  the  law  annexes  to  alienations,  con- 
tracts, and  other  dispositions,  certain  consequences  at  the 
option  of  the  parties,  and  other  cases  in  which  it  annexes  cer- 
tain consequences,  whether  the  parties  will  them  or  no.  In 
the  latter  case,  these  consequences  are  said  to  be  pubUci  juris : 
meaning  that  they  are  so  connected  with  the  transaction, 
that  the  parties  cannot  avoid  them  if  they  wilL  This  is 
what  is  meant  by  the  maxim  to  which  I  have  formerly 
alluded,  that  jus  publicum  is  not  defeasible  pactis  privatis. 

Now,  where  a  consequence  is  annexed  to  a  title,  whether  it 
is  expected  by  the  parties  or  not,  or  is  made  inseparable  from 
the  title,  whether  they  wish  it  or  not,  those  consequences 
may  be  said  to  arise  by  mere  act  of  the  law,  as  opposed  to 
those  which  arise  from  the  dispositions  of  the  parties.  There 
are  several  cases  of  this  sort.     In  Equity  (for  example),  the 
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Lect.  lvi  vendor  has  a  lien  on  the  estate,  for  the  security  of  the  pur- 
chase money.  Though  the  parties  should  make  no  provision 
to  that  effect,  by  the  terms  of  the  contract,  the  law  itself 
would  annex  that  condition  to  the  purchase. 

The  vendor  might  of  course  expressly  relinquish  his  lien, 
but  if  nothing  is  said  to  the  contrary,  he  has  a  lien.  I  am 
not  sure  whether  he  would  be  said  to  have  it  by  mere  opera- 
tion of  law. 

In  the  Roman  and  in  the  French  law,  there  is  something- 
analogous.  In  a  marriage,  whether  it  be  so  provided  in  the 
contract  or  not,  the  wife  has  a  hypotheque  legale  on  the  goods 
of  the  husband  for  the  security  of  her  dower. 

It  is  called  hypotheque  legale  in  opposition  to  any  hypotheque 
or  lien  which  she  might  acquire  by  special  contract.  It  is 
sometimes  also  called  a  tacit  as  distinguished  from  an  ex- 
press hypotheque. 

There  may  be  other  meanings  of  the  phrases  in  question, 
but  I  do  not  recollect  them. 

These  improper  applications  mostly  arise  from  not  con- 
sidering that  every  right  and  duty  mist  arise  and  be  deter- 
mined  by  law.  They  are  all  consequences  of  law ;  but  some 
arise  or  are  divested  through  a  title,  others  without  the  inter- 
vention of  any  title,  and  these  last  can  alone  be  said  with 
correctness  to  arise  from  the  law  immediately. 


Titles  variously  classified.  93 1 


LECTUEE  LVIL 

TITLES   VABIOUSLY  CLASSIFIED. 

[The  following  Lecture  is  the  last  given  by  Mr.  Austin  at  the       Lect. 
London  University.     It  was  delivered  on  the  26th  of  Jane,  1832,   „   L^n   . 
after  which  he  was  compelled  by  ill  health  to  terminate  his  course 
abruptly,  and  go  abroad. 

He  had  begun  to  write  the  Lecture,  but  could  get  no  further  than 
these  notes,  which,  as  the  reader  will  see,  are  but  suggestions  for  his 
spoken  discourse. 

There  remains  a  mass  of  papers  containing  heads  of  the  subjects 
which  he  had  treated,  or  which  he  intended  to  treat.  It  has  not 
been  thought  expedient  to  print  them.  I  have,  however,  made  an 
\  exception  in  the  case  of  the  Notes  *  on  Contracts  and  Quasi- Contracts,' 
which  evidently  were  intended  to  form  the  groundwork  of  the  next 
Lecture.     They  are  referred  to  at  p.  934,  post — 8. A.] 

In  my  last  two  Lectures,  agreeably  to  the  order  which  I  an- 
nounced in  the  Lecture  preceding  them,  I  submitted  to  your 
attention  certain  remarks  applicable  to  titles  in  general. 

I  now  proceed  to  certain  leading  divisions  of  the  titles  which  Titles  by 
properly  belong  to  the  department  of  the  Law  of  Things,  ^ghtein 
through  which  I  am  now  travelling :  namely,  the  titles  by  «» are 
which  rights  in  rem,  considered  as  existing  per  «e,  are  acquired  J2.       OT 
or  lost,  or  invested  and  divested. 

But  even  in  considering  these  titles,  I  shall  be  obliged  to 
advert  occasionally  to  titles  of  other  classes. 

These  various  divisions  are  disparate  and  cross.    They  are  various 
various  attempts  to  find  a  basis  for  a  classification  or  arrange-  a[tTp'i 
ment  of  the  various  genera  and  species  of  titles.     I  am  not  cation. 
certain  that  any  such  is  practicable  or  useful : — whether  it  be  whether 
not  better  to  select  the  principal  titles,  and  then  to  add  a  mr 8"c- 
miscellany — ex  lege. 

This  is  the  case  in  Blackstone,  '  the  French  Code/  Ulpian, 
Bentham.  In  none  of  these  is  there  any  attempt  to  reduce 
in  the  first  instance  the  whole  mass  of  titles  into  two,  three, 
or  some  small  number,  of  very  extensive  genera,  and  then 
refer  the  various  subordinate  genera  and  species  to  them. 
They  begin  by  placing  on  a  line  a  considerable  number  of 
genera  which  are  comparatively  narrow:  and  perhaps  eke 
out  these  by  a  miscellaneous  head. 

The  great  difficulty  is  the  mixed  character  of  most  of  the 
titles  which  in  every  system  occur. 
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Titles  ex  Jure  Gentium  and  ex  Jure  CivilL 

Monies  of  acquisition  ex  jure  civili  are  many  of  them  not 
peculiar,  but  are  merely  peculiar  modes  of  modes  which,  may 
be  deemed  universal :  modes  accompanied  by  peculiar  for- 
malities. 

(Heineccins,  lib.  ii.  tit.  i.-vi.) 

Inconvenience  of  the  division  into  titles  ex  jure  gentium  and 
ex  jure  civili  as  a  basis  for  classification. 

The  arrangement  of  titles  in  Gaius  and  the  Institutes, 
mainly  founded  on  this  division. 

(See  Gains,  lib.  ii.  Inst.  lib.  ii.) 

Absurd  mode  in  the  Institutes  of  placing  servitudes  be- 
tween  these  two  sorts  of  titles;    servitudes,  being  ex  jure  * 
civili. 

Acquisitions  per  universitatem  are  not  included  under  either 
department. 

But  the  distinction  between  praetorian  and  civil  law  does 
not  quadrate  with  the  distinction  in  question. 

The  only  practical  consequence  of  the  distinction  (as  I  have 
remarked  already)  applies  to  crimes  juris  gentium  and  crimes 
jure  civili. 

Original  and  Derivative  Titles. 

Import  of  the  distinction.  Its  inconvenience  as  a  basis  for  a 
classification  of  titles.  Would  separate  modes  of  acquisition 
which  it  is  convenient  to  consider  together :  as,  e.g.  occupa- 
tion of  a  subject  nullius — or  by  dereliction. 

Succession  not  co-extensive  with  derivation.  As,  e.  g. :  in 
the  case  of  constitutive  alienation.  So  in  the  case  of  com- 
mixtion,  specification,  etc. 

Succession  sometimes  means  succession  to  the  dead,  ex  tes- 
tamento  or  db  intestato. 

Investitive  events  are  original  or  derivative:  i.e.  acquired 
from  the  State  directly,  as  in  cases  of  occupancy ;  or  from  or 
through  a  person  in  whom  a  right  or  its  subject  formerly  re- 
sided. 

The  distinction  appears  to  be  confined  by  some  to  rights  ex 
ju/re  gentium : 

By  others,  to  acquisitions  of  dominium  or  property,  pre- 
eminently so  called,  and  other  jura  in  rem :  But  is  just  as 
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applicable  to  jus  in  personam :  e.  g.  Assignee  of  a  contract :      L*cr. 
Succession  by  heir  to  rights  in  personam  of  deceased.  * — 1, — ' 

The  distinction  appears  to  be  useless,  except  for  this  pur- 
pose :  that  in  many  cases  of  derivative  titles,  the  party  is 
subject  to  duties  passing  from  the  party  from  whom  his  right 
is  derived. 

Attempts  at  Classification. 

Title  by  descent  and  title  by  purchase. 

A  convenient  division  in  the  Law  of  English  real  property, 
for  reasons  given  by  Christian  and  Blackstone.1  But  a  divi- 
sion only  of  one  class  of  rights  :  rights  in  rebus  singulis  fall- 
ing under  the  law  of  real  property. 

It  would  not  be  a  convenient  basis  for  a  general  division : 
And,  accordingly,  modes  of  acquiring  personal  property  are 
not  divided  in  that  manner. 

It  is  not  complete,  even  with  reference  to  real  property. 


Having  suggested  certain  of  the  leading  divisions  of  the 
titles  by  which  jura  in  rem  per  se  are  invested  and  divested, 
I  shall  now  proceed  to  consider  seriatim  certain  of  their 
classes. 

These  classes  are,  in  every  system,  extremely  numerous : 
So  numerous,  that  only  some,  and  perhaps  a  comparatively 
few,  have  gotten  concise  names.  Whence,  as  I  remarked  be- 
fore, the  expression, '  ex  lege ; 9 — analogous  to  tvariis  causarum 
figuris '  in  cases  of  obligations. 

I  shall  only  consider  such  as,  in  some  form  or  other,  oc- 
cur in  all  or  most  systems ;  and  of  these,  only  the  more  im- 
portant. 

I  shall  consider  them,  principally,  as  they  regard  absolute 
property. 

In  treating  them,  I  shall  abide  as  far  as  possible  by  Thi- 
baut's  division ;  i.  e.  shall  consider  first,  the  one-sided  titles 
(or  not  alienations  sensu  stricto).  For  these  I  shall  compare 
Miihlenbruch,  Mackeldey,  Thibaut,  Blackstone,  Bentham,  and 
others. 

One-sided  Modes  of  Acquisitzon9  and  Two-sided} 

This  seems  to  be  substantially  a  division  into  alienation 
(strictly  so  called),  and  all  other  modes  of  acquisition. 

It  does  not  quadrate  with  original  and  derivative,  or  jus 
civile  and  jus  gentium. 

1  Blackstone,  voL  ii.  pp.  200,  241-3.  »  Thibaut,  System  vol  ix.  p.  32,  etc 
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Lrcr-  Muhlenbruch's  division  (MS.  see  Table,  in  vol.  ii.  p.  245) s 

is  bottomed  on  the  division  of  titles  into  such  as  are  ex  jure 
civili  and  such  as  are  not. 

m 

Occwpancy. 

Occupancy  is  only  a  species  of  appropriation :  (Sed  qu0.) — In 
case  of  the  acquisition  of  a  servitude,  etc.,  prescription  must 
combine  with  appropriation. 

Occupancy,  what.  Occupancy  of  res  nuttvus,  and  adverse 
occupancy  of  res  alicujus.     Physical  and  legal  possession. 

(To  be  examined  particularly  under  *  Bight  of  Possession.') 

Distinguish  between  physical  occupancy,  (or  putting  a  thing 
to  any  of  the  uses  of  which  it  is  susceptible,)  and  legal  oc- 
cupancy. 

Remark  on  the  talk  about  occupancy  being  the  origin  of 
property,  etc. 

[Blackstone,  vol.  ii.  chap,  i  p.  9.] 
Why  it  ought  to  give  a  right. 
[Bentham,  vol.  ii.  p.  110.] 

Where  society  and  law  are  established,  the  original  reasons 
in  a  great  measure  cease.  It  is  then  little  more  than  a  mark. 
And  this  is  a  reason  for  carrying  over  to  the  fisc,  or  to  private 
persons  determined  in  the  way  of  devolution. 

Alienation. 

Essentials  of  an  alienation. — Voluntary  transference. — Ac- 
ceptance of  transfer : — Causa  or  inducement  being  implied. 

Voluntary  alienation  opposed  to  involuntary,  as  meaning 
alienation  compelled  by  law.  The  latter  would  come  under 
the  head  of '  adjudication.' 

The  various  modes  of  alienation,  are  merely  evidentiary. 

Solemnities  adjected  to  Alienations : 

1st.  For  the  protection  of  the  parties  to  the  alienation : 
A  doctrinejincluding  the  doctrine  of  Evidentiary  Instruments, 
and  the  doctrine  of  Considerations. 

2ndly.  For  the  protection  of  strangers  to  the  alienation : 
A  doctrine  including  that  of  Registration.     See  post,  *  Con- 

*  A  copy  of  this  Table,  taken  from  end  of  this  Lecture.  The  matter  of 
the  margin  of  the  page  in  Miihlenbruch  which  it  is  a  condensation  extends  over 
cited  in  the  text,  will  be  found  at  the    seventeen  pages. — 8JL 
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tracts/    '  combinations  of  jus  in  rem  and   in  personam,*      Lbot. 
*  evidence.'  » — , — * 

Limits  to  the  application  of  registration  and  of  other 
precautionary  solemnities,  arising  from  the  nature  of  the 
subject. 

Many  remarks  touching  solemnities  adjected  to  aliena- 
tions apply,  mutatis  mutandis,  to  solemnities  adjected  to 
other  titles. 

Where  Jus  m  Re  passes  by  tradition  or  delivery,  the  titulus 
or  investitive  incident  consists:  First,  in  an  intention  on 
the  part  of  the  alienor  to  alien ;  secondly,  in  such  a  ccmsa, 
consideration,  inducement,  or  motive  to  or  for  the  alienation, 
as  the  law  holds  to  be  just  or  sufficient. 

The  tradition  is  merely  preappointed  evidence  of  the  titulus ; 
though  in  consequence  of  its  being  esteemed  necessary 
evidence,  it  is  often  treated  as  part  of  that  titulus  (or  as  a 
mode  of  acquisition  superinduced  upon  it),  and  is  sometimes 
(for  that  reason)  feigned  to  have  taken  place. 

Instances  in  which  property  passes  by  force  of  the  titulus, 
evidenced  through  some  declaration  of  intention  other  than 
tradition,  actual  or  symbolical. 

The  Causa  or  consideration  may  be  insufficient  to  sustain 
the  disposition  as  against  the  alienor  himself  (e.  g. :  fear  of 
violence;  fraud;  which  last  may  vitiate  a  consideration 
otherwise  good) ;  Or,  as  against  third  parties  (e.  g. :  a  gift,  as 
against  creditors). 

Tradition  seems  to  have  been  confounded  with  Modus 
acquirendi,  on  account  of  its  having  been  preappointed  and 
conclusive  evidence  of  titulus;  until  (with  the  advance  of 
civilisation)  the  real  nature  of  the  transaction  came  to  be 
scrutinised. 

Same  virtue  attributed  to  the  English  feoffment  and  livery. 
(Blackstone,  vol.  ii.) 

Absurdity  of  presuming,  not  the  titulus,  but  the  tradition 
to  be  the  evidence. 

Evidentiary  Instruments  and  other  forms.  Interpretation 
of,  etc. 

Preappointed  evidence,  actions,  etc. ;  general  notions  of, 
as  preliminary  to  dispositions. 

Registration. 

(To  be  postponed  to  the  end  of  proscription.) 
Limits  to  the  application  of  registration,  arising  out  of  the 
nature  of  the  subject. 
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lvii  Disposition. 


*  Disposition '  may  be  conveniently  need  as  a  generic  ex- 
pression for  any  act  by  which  a  person  assumes  to  transfer, 
or  promises  to  transfer,  his  real  or  assumed  Bight,  or  any 
part  of  it,  to  another.  The  species  will  be  Voluntary  Aliena- 
tion and  Contract.4 

Dispositions  of  which  the  consequences  are  predetermined 
(by  the  law)  absolutely :  and  those  of  which  the  consequences 
(subject  to  restrictions)  are  left  to  the  will  of  the  parties.  In 
which  last  case,  consequences  (to  take  effect  in  default  of 
expressed  intention  by  the  parties)  are  marked  out  by  the 
law  or  not. 

Dispositions  are  valid  or  invalid : — If  valid,  the  consequences 
are  predetermined  by  the  law,  or  they  are  left  to  the  appoint- 
ment of  the  parties : — If  left  to  the  appointment  of  the 
parties,  provisional  dispositions  (dispositions  to  take  effect  in 
default  of  such  appointment)  are  laid  down,  or  not.  If  there 
be  no  appointment  by  the  parties,  where  there  are  such  pro- 
visional dispositions,  these  take  effect — 1st :  Either  because 
they  may  be  presumed  to  have  been  intended ;  or,  2ndly :  Be- 
cause they  are  the  best — generally  speaking — that  the  parties 
could  have  made ;  or,  3rdly :  Because  it  must  be  presumed 
that  they  did  not  intend  nothing,  and  here  is  a  something 
which  they  might  have  meant.  On  the  first  and  third  sup- 
positions, these  provisional  dispositions  are  indeed  nothing 
more  than  dispositions  of  the  parties  (tacitly  referring  to 
consequences  which  they  mean  to  adopt,  and)  which,  by  rea- 
son of  known  rules  of  law,  it  is  not  necessary  to  express.  If 
there  be  no  intelligible  appointment  by  them,  nor  any  in 
their  default,  the  transaction  is  without  effect. 

By  reason  of  the  invalidity  of  certain  dispositions,  and  of 
the  necessity  of  making  provisional  dispositions,  a  large  space 
is  in  every  Law  occupied  with  them.  See  '  Combinations  of 
Jus  in  Re,9  etc* 

Termination  of  Rights* 

The  modes  in  which  jura  in  rem  terminate,  are  not  described 
in  the  Institutes  of  Grains  or  those  of  Justinian. 

It  is  necessary  to  describe  the  end  explicitly  and  apart,  only 
in  those  cases  in  which  the  end  is  not  involved  in  a  mode  of 
acquisition. 

4  See  list  of  alienations,  contracts,  and  combinations  of  both,  in  Bentham, 
Traites,  etc.,  vol.  i.  p.  390. 
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[Dereliction.    See  Blackstone,  vol.  i.  p.  9  ;  Muhlenb.  vol.  i.  p.  236  ; 
Hugo,  G.  p.  238;  Mackeldey,  vol.  i.  §  186;  vol.  iv.  cap.  ii.  §  272.] 

Jura  m  Re  are  further  divisible  into — 

1st.  Such  as  are  available  against  all  the  world  (or  against 
men  indefinitely  and  without  Leption) ; 

.  2ndly.  Such  as  are  available  against  all  the  world  with 
certain  definite  exceptions.  The  first  of  these  is  also  called 
Property:  The  second,  Possession  (must  be  distinguished 
from  possession,  titulus) ;  and  is  to  property  in  the  last 
sense,  what  property  saddled  with  a  servitus  is  to  jus  in  re 
unsaddled  with  a  servitus.  Under  this,  therefore,  may  be 
included  the  jus  in  re  acquired  by  a  purchaser  in  Equity, 
as  against  all  subsequent  purchasers  with  notice ;  or  rather 
as  against  all  mankind  except  a  purchaser  without  notice, 
etc. 
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List  of  Authorities  referred  to  in  this  Lecture. 


Blackstone. 

French  Code. 

Mackeldey. 

Miihlenbrnch. 

Hugo. 

Beutham. 

Thibaut. 


Heineccius. 

Gains. 

Institutes. 

Table  II.  (post). 

Falck. 

Savigny. 
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FROM  <  LOOSE  PAPERS/ 
containing  Heads  of  Lectures  or  Sections.5 

Contracts. 

In  the  proper  sense  of  the  word,  a  Contract  is  a  promise, 
and  begets  only  jus  ad  rem  against  the  promisor :  i.  e.  a  right 
to  an  act,  an  endurance,  or  a  forbearance  on  his  part. 

(Gaii  Oomm.  lib.  ii.  §  85.  TraitSs,  etc.  272,  vol.  ii.  p.  165.  Table 
II.,  post,  last  note.) 

.  Confusion  of  incidents  which  are  not  promises,  or  not 
purely  so,  with  Contracts. 

Consequences  expressed  by  parties,  and  consequences  an- 
nexed by  law  in  default  of  such  expression. 

Consequences  of  Contracts  upon  third  persons. 

In  the  language  of  the  English  Law,  '  Contract '  is  often 
limited  to  mutual  promises ;  Bond  and  Covenant  being  the 
names  applied  to  unilateral  contracts. 

(Bentham,  Traitis,  etc.  vol.  i.  p.  289,  and  Fragment  on  Govern- 
ment.) 

Covenant,  in  the  Roman  Law,  a  generic  expression ;  in  the 
English,  the  name  of  a  species. 

(Hobbes,  Leviathan,  chap,  xiv.) 

Bond,  which  etymologically  is  equivalent  to  obligation,  is 
the  name  of  a  species  of  unilateral  contracts,  or  rather,  per- 
haps, of  a  formality  necessary  to  the  validity  of  it. 

Nominate  and  innominate  Contracts. 

Most  nominate  contracts  appear  to  be  improper  contracts : 
i.  e.  not  to  be  productive  of  Jus  ad  rem  purely. 

Pollicitation. 

Why  a  promise  is  binding  (abstraction  made  of  the  interests 
of  third  parties).  It  binds,  on  account  of  the  expectation  ex- 
cited in  the  promisee.  For  which  reason  a  mere  pollicitation 
(that  is,  a  promise  made  but  not  accepted)  is  not  binding ;  for 
a  promise  not  accepted  could  excite  no  expectation.  So  of 
a  promise  obviously  made  in  jest. 

In  enforcing  contracts,  the  expectations  of  both  parties  must 

.'Seep.  931,  ante. 
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be  looked  to.  Where  the  terms  are  expressed  in  writing, 
their  common  agreement,  contemplation,  expectation,  (i.  e.  of 
the  burthen  undertaken  by  one,  and  the  advantage  expected 
by  the  other,)  is  to  be  collected  from  that. 

In  the  Stipulation,  the  sense  in  which  each  party  con- 
tracted was  expressed  apart,  in  order  to  render  a  doubt  im- 
possible. 

Where  language  is  not  employed,  the  common  meaning  of 
the  parties  is  collected  from  the  peculiar  facts  of  the  case, 
and  from  the  consequences  attached  by  the  law  (or  usage)  to 
contracts  of  the  sort.  Which  consequences  are  either  posi- 
tive or  dispositive :  i.  e.  to  take  effect  whether  the  parties  wish 
them  or  not,  or  in  default  of  their  making  other  provisions  of 
their  own.  And  in  either  case  they  must  be  understood  to 
contemplate  these  consequences. 

Solemnities  annexed  to  Contracts. 

Their  ends,  as  regards  the  parties,  are  two.  1.  To  provide 
evidence  of  the  existence  and  purport  of  the  contract,  in  ca9e 
of  controversy.     2.  To  prevent  inconsiderate  engagements. 

Many  of  these  solemnities  answer  (and  were  intended  to 
answer)  both  purposes,  such  as  Bond,  Covenant,  Stipulation, 
etc.  Others  answer  (or  were  only  intended  to  answer)  one. 
Such  as  the  writing  required  by  the  Statute  of  Frauds- 
Distinction  between  such  solemnities  as  are  merely  evidence 
of  a  contract ;  and  such  as  are  evidence  of  a  contract  and  of 
its  terms. 

Earnest,  for  instance,  is  merely  evidence  that  a  contract 
was  made ;  its  subject,  its  terms,  etc.  must  be  established  by 
evidence  aliunde :  A  bond,  etc.  perpetuates  these  last.  So  a 
Stipulation  was  evidence  of  the  promise  and  of  the  terms. 

In  Unilateral  Contracts3  inconsiderateness  is  prevented  by 
the  unusual  solemnity  of  the  evidentiary  incident  annexed : 
— E.  g.  the  sealing  of  a  bond  or  covenant,  the  interrogation 
and  answer  in  a  Stipulation. 

In  Bilateral  Contracts  (by  the  Eomans  termed '  consensual,' 
by  the  English  4  parol '),  it  is  supposed  to  be  prevented  by 
the  mutuality :  each  party  contracting  for  his  own  pecuniary 
advantage;  contemplating  a  quid  pro  quo;  and  therefore, 
being  in  that  circumspective  frame  of  mind  which  a  man 
who  is  only  thinking  of  such  advantage  naturally  assumes. 
This  solution  will  not  indeed  apply  where  the  Consideration 
is  past,  or  of  small  amount ;  but  that  this  is  only  an  incon- 
sistent application  of  the  doctrine,  and  that  it  arose  out  of  the 
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principle  suggested,  is  clear,  from  the  considerations  after- 
wards suggested. 

By  consensual  is  meant,  resting  npon  consent  without 
solemnity;  by  parol,  contracts  which  are  not  evidenced  by 
writings  in  a  certain  shape  and  accompanied  by  certain 
solemnities. 

In  consistency  with  the  principle,  the  doctrine  of  Lord 
Mansfeld  and  Wilmot  (in  3d  Borrows,  1685)  is  the  just  one. 
The  contrary  opinion,  however,  is  consistent  with  the  actual 
law.  To  require  qwid  pro  quo  where  a  solemnity  analogous 
to  that  of  a  bond  intervenes,  seems  to  be  absurd. 

The  doctrine  of  Lord  Ellenborough,  that '  there  must  not 
only  be  a  consideration,  but  that  it  must  be  stated  in  the 
evidentiary  instrument,96  is  pushing  the  deviation  from  the 
principle  still  further.     (Sed  Que .) 

Quaere :  Whether,  in  cases  of  pure  contract,  the  solemnities 
in  question  are  ever  intended  for,  or  are  applicable  to,  the 
protection  of  third  pen-sons  ? 

In  cases  of  mortgage,  etc.  ^Registration  is  applicable  and 
applied ;  but  only  in  respect  of  the  subject  over  which  the 
jus  in  re  is  given. 

Since  a  contract  gives  no  jus  in  re,7  registration,  as  regards 
the  subject,  could  be  of  no  use ;  for  as  the  party  who  contracts 
to  dispose  of  that  subject  may,  if  the  transaction  be  really  a 
contract,  aliene  to  another  before  completion,  and  that  other 
can  retain  (even  with  notice),  registration  would  be  nugatory. 
It  is  only  where  the  other  could  not  retain  as  against  the 
former  party,  that  registration  is  of  use.  By  declaring  that 
he  shall  retain,  (if  there  be  no  registry  or  notice  in  some  other 
way,)  you  make  the  right  of  the  first  acquirer  conditional. 
But  in  the  case  of  contract,  he  has  no  right,  conditional  or 
unconditional,  as  against  third  persons ;  and  therefore,  third 
persons  need  not  any  such  precaution. 

Contracts  in  Equity,  which  give  jus  in  re  as  against  all  who 
have  real  or  constructive  notice,  are,  as  against  all  such  per- 
sons, alienations ;  though  only  contracts  as  against  others. 
So  far,  therefore,  as  regards  contracts,  registration  could  be 
of  no  use,  but  in  respect  of  the  person  of  the  contracting  party. 
By  knowing  the  nature  of  a  man's  engagements  with  others, 
I  may  make  a  guess  at  his  ability  to  fulfil  such  as  I  may 

•  Wain,  v.  Walters,  5  East,  10.  expression,  he  may  rery  well,  in  these 

'  With  regard  to  the  meaning  of  jus  notes  for  his  own  use  adopt  it  as  short 

in  re,  see  p.  992,  post.    Although  the  for  the  expression  'jus  in  rem  oyer  a 

author  there  objects  to  this  use  of  the  specific  thing.' — B.  G. 
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think  of  entering  into  with  him.  His,  in  case  of  partnership, 
has  taken  place  to  a  certain  extent.  But  it  seems  to  be  of 
limited  application. 

The  absence  or  presence  of  Consideration,  how  it  affects  third 
persons  (as  creditors  or  other  claimants  against  the  general 
means  of  the  obligor). 

Its  absence  as  affecting  third  persons  need  not  be  considered 
where  the  contract  is  unilateral,  and  is  not  accompanied  by 
such  solemnities  as  are  necessary  to  make  unilateral  contracts 
binding  on  the  promisor.  Not  being  binding  on  him,  it  is  of 
course,  and  &  fortiori,  not  binding  on  those  who  acquire  rights 
from  him. 

But  unilateral  contracts,  which  would  bind  the  promisor, 
are  often  void  as  against  third  persons,  because  they  are 
without  consideration ;  i.  e.  without  valuable  consideration ; 
for,  as  we  have  often  observed,  no  promise  or  act  is  without 
a  consideration,  inducement,  or  motive  of  some  sort. 

Analyse  the  different  motives;  and  shew  why  a  promise 
made  for  other  than  a  valuable  consideration  is  not,  and 
ought  not  to  be,  good  against  those  who  have  acquired  rights 
out  of  transactions  founded  on  such  consideration. 

Difference  between  the  intensity  of  the  expectations. 

Danger  of  fraud.  Danger  of  what  would  have  the  same 
effect,  if  rights  acquired  for  valuable  consideration  could  be 
defeated  wholly  or  partially  by  inconsiderate  engagements. 
Postponement  of  the  claims  of  the  industrious  to  those  of 
the  idle. 

Difference  between  vicious  consideration  and  want  of  consider- 
ation. 

Where  the  consideration  is  vicious,  the  contract  begets  no 
obligation.  Where  there  is  a  want  of  consideration,  there 
is  an  obligation  against  the  contracting  party,  provided  cer- 
tain solemnities  are  observed.  '  Want  of  consideration '  is 
an  elliptical  or  abridged  expression  for  'want  of  valuabk 
consideration.' 

Why  a  contract  (strictly  so  called)  gives  no  right  in  re  as 
against  third  persons,  whether  of  property  or  right  of  possession. 

The  principle  seems  to  be  this  :  that  for  want  of  sufficient 
publicity  (or  what  is  deemed  sufficient),  the  right  of  the 
obligor  over  the  subject,  and  consequently  his  power  of  dis- 
position, are  apparently  unaltered :  the  contract  is  not  gene- 
rally known.  Third  parties,  therefore,  afterwards  acquiring 
by  alienation  (to  which  more  publicity  is,  or  ought  to  be, 
attached),  would  be  disappointed  in  their  well-founded  ex- 
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pectations,  if  their  right  could  be  defeated  by  a  right  arising 
out  of  a  transaction  of  which  (as  is  assumed)  they  had  no,  or  ' 
very  inferior,  means  of  ascertaining  the  existence. 

Upon  this  principle,  a  transaction  accompanied  by  such 
evidentiary  solemnities  that  at  law  it  would  be  merely  a 
contract,  is,  in  equity,  an  alienation  (i.  e.  gives  a  jus  in  re 
which  may  be  classed  with  rights  of  possession),  against  all 
who  do  not  afterwards  acquire  by  a  conveyance  without 
notice  of  the  contract.  Equity  looks  at  the  purpose  of  the 
solemnity  which  is  attached  to  a  conveyance.  That  such 
solemnity  imparts  a  knowledge  of  the  disposition  to  third 
persons,  is  merely  a  presumption ;  that  in  the  absence  of  it 
no  such  knowledge  is  imparted,  is  also  a  mare  presumption ; 
and  since  this  limited  presumption  will  not  hold  if  there  be 
evidence  aliunde  (i.  e.  either  actual  evidence,  or  presumptio 
juris  of  another  sort — constructive  evidence),  that  such  know- 
ledge was  had,  Equity,  in  these  cases  (whether  usefully  or 
not,  is  a  question),  overrules  the  presumption,  and  gives  the 
subject  to  the  obligee,  as  against  all  who  are  proved  to  have 
had  that  notice  which  (for  want  of  a  conveyance)  it  is  only 
presumed  that  they  had  not. 

Cases  in  which  Equity  does  not  give  jus  in  re  against  ac- 
quirers with  notice,  but  defeats  an  existing  jus  in  re  in  favour 
of  acquirers  without  notice.  This  is  also  resolvable  into  prin- 
ciples of  evidence. 

Where  the  contract  is  accompanied  by  some  incident  which 
is  presumed  to  give  general  notice  of  the  disposition,  it 
changes  its  character  and  becomes  an  alienation,  e.  g.  a  sale 
with  delivery,  actual  or  symbolical. 

In  these  cases  there  is  jus  in  re  given  to  the  obligee  (i.e. 
a  power  of  making  a  valid  disposition,  and  of  retaining  as 
against  the  obligor  or  subsequent  acquirers  from  him),  though 
for  many  purposes  (such  as  that  of  rescinding  the  disposition 
and  recovering  the  equivalent — charging  the  obligor  with  the 
loss  of  the  subject,  etc.),  the  contract  is  still  in  fieri,  as  be- 
tween obligor  and  obligee.  Stoppage  in  transitu  is  a  good 
illustration.  The  disposition  as  an  alienation  being  incom- 
plete,8 the  seller,  by  preventing  its  completion,  prevents  the 
right  of  the  creditors  from  attaching. 

Wherever  a  disposition  given  jus  in  re  (i.  e.  a  right  on  the 
part  of  the  vendee  or  those  who  take  from  him,  against 

*  But,  according  to  English  law,  if  tract  of  sale.  Therefore  in  English  law 
the  subject  be  specific,  the  alienation  is  stoppage  in  transitu  is  an  anomaly.  See 
looked  upon  as  completed  by  the  con-    note,  p.  385,  voL  i.  ante. — R.  C. 
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acquirers  from  the  vendor),  the  disposition  is  manifestly  an 
alienation.  If  it  be  not,  there  are  no  means  of  distinguishing 
the  one  from  the  other.  The  ambiguity  in  truth  arises  from 
a  very  gross  mistake,  viz.  confounding  evidentiary  incidents 
with  dispositions.  Because  certain  incidents  at  law  give  no 
jus  m  re9  (and  therefore  are  contracts,)  ergo,  the  dispositions 
clothed  with  these  incidents  are  still  contracts,  though  in 
Equity  they  have  a  different  effect. 


QUAfll-CONTEACTS  AND   QUA8I-I>ELICT8. 

Qua-ii-Con-  Steictlt,  Quasi-Contracts  are  acts  done  by  one  man  to  his 

BtricSy        own  inconvenience  for  the  advantage  of  another,  but  without 

what?         the  authority  of  the  other,  and  consequently,  without  any 

promise  on  the  part  of  the  other  to  indemnify  him  or  reward 

him  for  his  trouble. 

Instances :  Negotiorum  gestio,  in  the  Roman  Law:  Salvage, 
in  the  English. 

An  obligation  arises,  such  as  would  have  arisen  had  the 
one  party  contracted  to  do  the  act,  and  the  other  to  indemnify 
or  reward.  Hence  the  incident  is  called  a  '  quasi-contract ; ' 
i.  e.  an  incident,  in  consequence  of  which  one  person  is 
obliged  to  another,  as  if  a  contract  had  been  made  between 
them. 

The  basis  is9  to  incite  to  certain  useful  actions.  If  the 
principle  were  not  admitted  at  all,  such  actions  would  not 
be  performed  so  often  as  they  are.  If  pushed  to  a  certain 
extent,  it  would  lead  to  inconvenient  and  impertinent  inter- 
meddling, with  the  view  of  catching  reward.  Whether  it 
shall  be  admitted,  or  not,  depends  upon  the  nature  of  the 
act : — i.  e.  its  general  nature ;  since,  without  a  general  rule, 
the  inducement  would  not  operate,  nor  would  the  limitation 
to  the  principle  be  understood.  Acts  which  come  not  within 
the  rule,  however  useful  in  the  particular  instance,  must  be 
left  to  benevolence  incited  by  the  other  sanctions. 
(See  *  Sanctions,'  post) 

But  quasi-contract  seems  to  have  a  larger  import ;— de- 
noting any  incident  by  which  one  party  obtains  an  advantage 
he  ought  not  to  retain,  because  the  retention  would  damage 
another ;  or  by  reason  of  which,  he  ought  to  indemnify  the 
other.  The  prominent  idea  in  quasi-contract  seems  to  be  an 
undue  advantage  which  would  be  acquired  by  the  obligor,  i£ 
he  were  not  compelled  to  relinquish  it  or  to  indemnify. 
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Quasi-delict : — an  incident  by  which  damage  is  done  to  the 
obligee  (though  without  the  negligence  or  intention  of  the 
obligor),  and  for  which  damage  the  obligor  is  bound  to  make 
satisfaction. 

It  is  not  a  delict,  because  intention  or  negligence  is  of  the 
essence  of  a  delict :  it  being  useless  to  appl  y  a  sanction  where 
the  will  is  passive. 

The  distinction  between  quasi-contract  and  quasi-delict, 
seems  to  be  useless.  In  neither  case  is  there  either  contract 
or  delict.  They  are  merely  arranged  under  these  heads,  be- 
cause there  is  an  obligation  (stricto  sensu)9  as  there  would 
have  been  if  there  had  been  a  contract  or  a  delict. 

Therefore  one  fiction  suffices ;  and  the  rational  way  of  con- 
sidering the  matter  is,  to  look  at  the  incident  as  begetting  an 
obligation ;  and  to  treat  the  refusal  to  make  satisfaction,  or 
to  withhold  the  advantage,  as  a  delict :  i.  e.  as  a  breach  of 
that  obligation. 

The  terms  are  merely  a  sink  into  which  such  obligatory 
incidents  as  are  not  contracts,  or  not  delicts,  but  beget  an 
obligation  as  if,  etc.  are  thrown  without  discrimination.  And 
this  is  the  rational  view  which  Gaius  has  taken  of  the  sub- 
ject, in  a  work  from  which  an  excerpt  is  contained  in  the 
Pandects.9 

Note. — Many  incidents  which  are  treated  as  quasi-con- 
tracts or  quasi-delicts  are,  in  truth,  contracts  or  delicts ;  or 
need  not  be  thrown  into  this  common  receiver,  because 
they  may  be  treated  of  conveniently  elsewhere.  Examples : 
1°.  The  refusal  to  pay  money  received  under  a  mistake,  ap- 
pears to  be,  not  a  quasi-contract,  nor  a  quasi-delict,  but  a 
delict ;  there  being  intentionality.  2°.  Evictio,  which  is  a  tacit 
contract.  8°.  The  obligation  of  the  hceres  to  pay  legacies ; 
which  it  is  absurd  to  refer  to  a  quasi-contract,  and  not  to 
the  will,  etc. 

In  the  English  Law  the  above  terms  do  not  occur ;  there 
the  obligation  is  said  to  arise  out  of  a  contract  or  promise 
which  the  law  implies.    But  the  fiction  is  the  same. 

Demand  necessary  to  support  an  action  on  jus  in  re. 

If  there  be  no  delict  without  intention  or  negligence, 
quasi-delicts  (like  quasi-contracts)  are  merely  sources  of 
obligations,  the  refusal  to  fulfil  which  is  properly  the  cause 

•  It  is  remarkable  that  Lord  Stair,  obligations' — duties  to  which,  namely, 

who  may  well  be  called  the  Gaius  of  we  are  bound  by  the  will  of  God  without 

Scotch  jurisprudence,  adopts  a  similar  our  own   engagement  or  consent,  and 

arrangement,  and  classes    both  under  which  include  the  primary  duties  arising 

one  head,  which  he  names  *  Obediential  from  the  domestic  conditions. — B.  C. 
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of  action.  Thus,  the  fact  of  my  having  received  money 
through  a  mistake,  is  not  a  delict ;  but  begets  an  obligation 
to  repay  that  money  or  an  equivalent.  And  the  refusal  (ex* 
press  or  indicated  by  conduct)  to  repay,  is  the  immediate 
cause  of  action  :  i.e.  is  a  delict. 

(Qu*.  Or  the  action  may  be  considered  a  vindication.) 
In  those  cases  in  which  a  consideration  has  fatted,  there  is 
a  breach  of  accessory  contract. 

So,  if  I  refuse  to  make  compensation  for  damage  done 
by  my  servant  (without  intention  or  negligence'  on  my  part) 
there  is  a  delict :  but,  before  refasal,  an  obligation  to  make 
such  compensation.  (Qu*.  Whether  demand  be  necessary 
to  sustain  the  action  ?) 

It  would  appear,  therefore,  that  every  Bight  of  Action 
arises  out  of  a  delict:  i.e.  a  violation  of  some  positive  or 
negative  obligation:  And  all  such  obligatory  incidents,  as 
amount  to  a  cause  of  action  without  demand  and  refusal, 
are  not  quasi-contracts  or  quasi-delicts,  but  breaches  of 
contract  or  violation  of  jus  in  re. 

In  quasi-contract,  the  prominent  idea  seems  to  be  the  ad- 
vantage derived  by  the  obligor  (though  inconvenience  must, 
of  course,  have  been  sustained  by  the  obligee). 

In  quasi-delict,  the  prominent  idea  is  the  damage  suffered 
by  the  obligee ;  any  advantage  which  may  have  accrued  to 
the  obligor  being  accidental  to  the  cause  of  obligation. 
But  in  many  cases  the  advantage  and  damage  so  suppose 
one  another  that  it  is  difficult  to  determine  the  class.  As 
sohitio  indebiti.     Hence,  *  ex  variis  causarum  figwris.9 

If  the  terms  are  to  be  retained,  it  would  be  better,  per- 
haps, to  limit '  quasi-contract '  to  incidents  in  which  a  service 
has  been  rendered  by  the  obligee,  and  on  which,  therefore, 
it  may  be  presumed  that  the  obligor  (if  conscious  and 
capable  of  contracting)  would  have  purchased  the  service  by 
a  promise  to  requite,  etc.  And  to  call  all  other  incidents 
*  quasi-delicts.' 

Note. — Wherever  there  is  a  promise,  expressed  or  implied 
(i.e.  to  be  inferred  from  the  words,  or  from  the  position,  or 
conduct  of  the  obligor,  previous  to  the  completion  of  the  ob- 
ligatory incident),  that  incident  is  not  a  quasi-contract,  but 
a  genuine  contract.  And  wherever  there  has  been  negli- 
gence or  intention,  immediate  or  remote,  on  the  part  of  the 
obligor,  there  is  a  genuine  delict.-  It  would  seem,  there- 
fore, that  damage  done  by  the  intention  or  negligence  of 
servants,  by  vicious  cattle,  etc.  of  the  obligor,  ought  to  be 
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rather  ranked  with  delicts :  for  there  is  a  degree  of  negli- 
gence in  employing  such  servants,  or  in  keeping  such  cattle, 
etc.  In  short,  where  the  damage  is  not  the  consequence  of 
some  incident  which  prudence  could  not  prevent,  there  is 
always  room,  for  applying  a  motive  to  the  will ;  and,  there- 
fore, the  incident  may  be  classed  with  delicts. 

(See  '  Sorts  of  Civil  Injuries,'  post) 

Limiting  .quasi-contract  to  services  without  instance  and 
promise,  and  quasi-delict  to  damage  without  intention  or 
negligence,  immediate  or  remote, — there  seems  no  reason 
for  the  use  of  the  two  terms ;  either  being  alike  applicable 
by  the  same  analogy:  i.e.  an  analogy  not  of  obligatory  in- 
cidents, but  of  consequent  rights  and  obligations.  Neither 
a  quasi-contract  nor  a  quasi-delict  is  like  either  a  contract 
or  a  delict;  but  the  consequences  of  either  of  the  former, 
are  like  the  consequences  of  either  of  the  latter ;  i.  e.  in  • 
begetting  jura  ad  rem. 

Blondeau  seems  to  mistake  the  meaning  of  quasi-delict. 
The  cases  which  he  has  cited  as  quasi-delicts  are  delicts : 
for  there  is  intention  or  negligence.  Quasi-delicts,  in 
truth,  are  not  violations  of  rights  at  all;  but  sources  of 
jwra  ad  rem,  the  refusal  or  omission  to  satisfy  which,  is  a 
delict. 

If  an  incident  beget  directly  an  action,  it  should  clearly 
be  ranged  with  delicts,  and  not  with  quasi-contracts  or  quasi- 
delicts. 

Perhaps  all  incidents  not  contracts,  which  imply  neither 
negligence  nor  intention  on  the  part  of  the  obligor,  but 
which  yet  beget  an  action  without  refusal  or  omission  to 
satisfy,  etc.  should  be  called  quasi-delicts,  being  like  delicts 
in  directly  begetting  an  action,  but  unlike  them  in  respect 
of  the  absence  of  negligence  and  intention. 

And  all  incidents  not  contracts,  which  imply  neither 
negligence,  etc.  but  which  only  beget  an  obligation,  the 
refusal  or  omission  to  satisfy  which,  is  the  direct  cause  of 
action,  should  be  called  quasi-contracts:  they  being  like 
contracts  (rather  than  delicts),  inasmuch  as  they  engender 
an  obligation  which  in  itself  supposes  no  right  of  action, 
but  only  begets  an  action  on  breach. 

If  this  be  so,  quasi-delicts  should  be  classed  with 
'  Sanctionative  Bights  and  Obligations/ 
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Gains  makes  no  distinction  between  delicts  and  quasi- 
delicts,  though  he  adverts  to  quasi-contracts. 

Quasi-contracts  and  quasi-delicts,  are  not  the  only  cases 
in  which  the  name  of  one  incident  is  extended,  to  another, 
by  reason  of  a  resemblance  between  the  rights  and  obligations 
which  they  respectively  engender.  Another  instance,  is  the 
extension  of  the  term  'purchasers  for  valuable  considera- 
tion,' to  certain  parties  who  are  entitled  under  marriage 
settlements. 

The  confusion  entirely  proceeds  from  the  want  of  a  ge- 
neric expression  by  which  these  incidents  can  be  bundled 
up  together. 

And  note  ->  the  same  want,  instead  of  leading  to  the  ex- 
tension of  a  narrower,  sometimes  leads  to  the  limitation  of 
a  wider :  as  in  the  instance,  Bights  arising  by  operation  of 
Law  j  as  if  all  rights  did  not  so  arise,  and  as  if  it  were 
possible  to  distinguish  this  narrower  class  of  rights  by  a 
term  which  is  common  to  all. 

Tendency  to  confound  tacit  contracts  with  quasi-contracts. 

(Give  instances :)  This  confusion  is  more  likely  to  arise 
amongst  English  lawyers  than  others,  on  account  of  their 
wanting  a  generic  name  (which,  bad  as  it  is,  the  Bomans 
have)  for  marking  this  sort  of  obligatory  incidents. 

Origin,  of  the  classification  of  spontaneous  services,  and  of 
damage  without  intention,  etc.  with  contracts  and  delicts. 

1st.  The  want  of  generic  names. 

2nd.  The  extension  to  the  former  of  the  remedies  pre- 
viously annexed  to  the  latter- 
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In  the  Preface  (p.  25,  vol.  i.  ante)  to  this  work,  I  mentioned  the 
Tables  which  Mr.  Austin  drew  out  and  distributed  to  the  members  of 
his  class.  I  also  gave,  in  his  own  words,  his  account  of  them,  and  of 
his  purpose  in  constructing  them.  I  added,  that  they  were  lament- 
ably incomplete,  but  that  I  was  not  without  a  faint  hope  that  some 
of  the  materials  destined  for  the  construction  of  the  missing 
Tables  might  be  found  among  his  papers.  I  have  clung  to  this 
hope  with  a  tenacity  which  there  was  little  to  justify;  but  after 
the  most  minute  search  and  anxious  inquiry,  I  am  compelled  to 
relinquish  it. 

Notwithstanding  the  incontestable  value  of  the  following  Tables 
and  Notes,  it  is  not  without  infinite  pain  that  I  submit  them  to  the 
public  in  their  actual  state ;  especially  since  I  have  the  full  per- 
suasion that  some  at  least  of  those  which  are  wanting  were  either 
prepared  or  in  course  of  preparation.  As  I  always  corrected  the 
press  with  him,  I  ought  to  be  able  to  recollect  exactly  what  were 
printed,  but  several  circumstances,  which,  for  his  justification,  it 
may  not  be  impertinent  to  mention,  tended  to  efface,  any  distinct 
memory  of  them  from  my  mind.  After  the  close  of  his  Lectures  in 
1832,  he  was  in  such  a  state  of  suffering  and  depression  that  my 
only  solicitude  was  to  keep  everything  out  of  his  way  that  could 
remind  him  of  his  abortive  projects  and  frustrated  hopes ;  and  I 
carefully  avoided  all  mention  of  his  Lectures.  The  copies  of  the 
Tables,  excepting  the  few  he  had  distributed,  were  left  in  the  hands 
of  the  printer,  and  remained  there  till  very  recently. 

In  the  Preface  I  have  mentioned  the  several  occupations  in  which 
Mr.  Austin  engaged.  To  these  successively  he  devoted  all  the  time 
and  thought  of  which  incessant  attacks  of  illness  left  him  master ; 
and  after  eight  years  passed  in  a  fruitless  and  exhausting  struggle, 
he  was  compelled  to  abandon  it,  and  to  seek  some  mitigation  of  his 
sufferings  abroad. 
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Thus  there  never  was  a  time  at  which  he  could  have  been  urged 
to  complete  this  laborious  work  with  the  smallest  chance  of  success. 
Nor  was  it  ever  alluded  to,  till  within  the  last  few  years,  when  he 
could  talk  with  calmness  of  his  failures  and  disappointments.  He 
one  day  said  to  me,  '  I  have  been  looking  over  those  Tables  of  mine, 
and  I  may  say  to  you  that  I  am  really  surprised  at  my  own  work.' 
And  he  went  on  to  describe  what  had  excited  in  him  the  rare  emotion 
of  self-applause.  Thus  encouraged,  I  did  venture  to  express  my 
ardent  desire  that  he  would  finish  them,  and  return  to  the  work  in 
which  he  acknowledged  his  own  mastery.  But  he  only  replied,  *  It 
is  too  late — At  that  time  I  hjad  it  all  before  me.  The  time  is  over. 
Besides,  who  would  care  for  them  P ' 

This  was  the  last,  I  believe  it  was  the  only  time,  we  ever  spoke  of 
them,  and  it  was  decisive. 

And  thus,  after  the  lapse  of  thirty  troubled  years,  I  can  do  nothing 
but  either  suppress  what  competent  judges  deem  so  conclusive  a 
proof  of  his  ability  and  learning,  (and  what,  above  all,  he  himself 
thought  admirable,)  or  give  the  fragments  which  exist  of  the  com- 
plete structure  he  had  planned. 

It  appears  clear  from  the  numerous  references  to  them  which  will 
be  found  in  the  following  pages,  that  the  missing  Tables  were  in 
existence.  Whether  any  manuscript  was  left  in  the  printer's  hands, 
and,  in  so  long  a  lapse  of.  time,  destroyed,  or  whether  he  himself, 
dissatisfied,  as  he  was  so  apt  to  be,  with  what  he  had  done,  destroyed 
it,  it  is  impossible  for  me  to  conjecture.  I  have  carefully  examined 
every  portion  of  the  manuscripts.  I  find  a  great  number  of  notes 
which  were  probably  intended  to  be  used  in  the  completion  of  this 
work,  but  nothing  that  can  be  applied  to  that  purpose  by  any  hand 
but  his. — 8.  A. 
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The  Arrangement  which  seems  to  have  been  in- 

Jus  (law  Publicum  : 

(*  Quod  ad  8tatum  Rei  Romanm — ad  pubHte  utilia—  tpectat: 
Quod  in  aacris,  in  aacerdotibus,  in  magistratibus  oonautit.') 


Jua  (law)  quod  ad  Personas 
pertinet :  (otherwise,  Dt  Persoxis — De  Jure 
Pereunarum —  Divisio    Perwonarum:    4  w 

*po*w*MV  &atpfO»tc  —  De    CoNDICION  B  Hoftd- 

num — De  Statu  Hominum — De  JPersonarum 
Statu.)    [fiait  4.] 


Jus  (law)  quod  ad  Res 
pertinet :  (otherwise  De 

KKBU8.)      [ftOtt  6.] 

The  subjects,  or  matter,  of  which  de- 
partment appear  to  be  the  following : 
viz. — 


Dominium  (in  the  large  signification) : 
A  class  of  Rights  (their  corresponding  duties  being 
implied)  which  contains  the  following  genera,  via. — 


Dominium  rei  singula* :  (or 
Dominium,  in  the  strict  ac- 
ceptation. Otherwise  styled 
Propbibtas  ;  otherwise, 
In  Rb  Potest  as.) 

Jus  Possessions  : 


Jura,  five  Jura  in 
Rr  aliena :  velut 
IServitus,  Jut  Pigno- 
ritt  etc 

Juris  in  re  aliena 
Quasi  Possessio. 


Dominium 


•/Zeros*  per 
universitatem  acqui- 
titarum:  velut  Heredir 
tati*,  Dott+PeculU,  tt£. 


f  For  the  fiotti  to  this  Table,  see  the  next  page.] 
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I. 


tended  by  the  Roman  Institutional  Writers.    Note  1 . 


Jus  (law)  Privatum  : 

('  Quod  ad  singulorum  utilitatem— ad  privatim  utilia— spectaL  )    [  $0tr  2.  | 

Containing — 


L 


Jus  (law)  quod  ad  Actiones 
pertinet:  (otherwise  De  Ao- 

TION1BU8.)      [fi&tt  3.1 

A  department  exclusively  conversant  (according 
to  the  intended  arrangement)  about  Civil  Procedure ; 
but  (as  it  is  given  by  Gaius,  and  also  by  his  imita- 
tor Justinian)  including  the  description  of  a  few 
rights  and  obligations  which  properly  are  substantive. 


I 


Obuoatio  (in  the  correct  signification)  :  (fiatt  6.] 
A  class  of  Rights  and  Obligations  which  contains  the  follow- 
ing genera,  viz.  :— 


I 


I 


Obligations  tx  Contractu 

et  quasi  et  Contractu : 
Which  department  relates  to 

1.  Obligations  arising  im- 
mediately from  contracts  and 
quasi-contracts  ( — Primary 
Obligations — Obligations  not 
founded  on  injuries,  delicts, 
or  wrongs). 

2.  Injuries  consisting  in 
the  non-performance,  or  in 
the  undue  performance,  of 
those  primary  obligations: 
e,g.  Morb\ 

8.  Obligations  arising  im- 
mediately from  those  injuries, 
though  mediately  from  the 
primary  obligations  of  which 
those  injuries  are  violations: 
e.g.  Liabilities  on  an  Action 
ex  contractu,  with  the  cor- 
responding Right  of  Action 
residing  in  the  injured 
party. 


ObLIGATIONES   rj)n#*  V  1 

quasi  ex  DelictoX*aU1* 


Obligations  ex 
Delicto-: 
Which  department 
relates  to 

1.  Delicts,  in  the  strict  sig- 
nification of  the  term  :  i.e. 

Damage,  intentional  or  by  negligence  (' dolo  aut 
culp&'h  to  absolute  rights— to  jura  in  rem  (in  the 
largest  import  of  the  phrase) — to  jura  qua  valent  in 
personas  generatim  (as  opposed  to  jura  quo.  valent  in 
personas  determinatas).  See  Table  II.  note  8.) — 
As  examples  of  Delicts,  in  the  strict  signification  of  the 
term,  may  be  mentioned,  Assaults,  and  other  offences 
against  the  body ;  Libels  and  other  offences  against 
reputation ;  Thefts  considered  as  civil  injuries ;  For- 
cible dispossession ;  Detention  mala  jide,  from  the  domi- 
nus,  or  proprietor  of  the  subject ;  Trespass  upon 
another's  land;  Wounding  or  otherwise  damaging, 
his  slaves,  cattle,  or  other  movables. 

2.  The  Obligations,  incumbent  upon  the  injuring 
parties  to  restore,  satisfy,  etc. ;  with  the  corresponding 
Rights  of  Action,  etc  which  reside  in  the  injured 
parties. 

Whether  the  Law  of  Crinus,  of  Punishments,  and  of 
Criminal  Procedure,  fell  within  the  plan  of  the  Roman 
Institutional  writers,  seems  to  be  doubtfuL    [fiatt  8.] 


CI 
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Notes  to  Table  L 

Table  i.         [Note  1.]  See  Gaii  InsUtutionum  Commentarii  iv  ;  Ulpi- 
r^—^   ani  Libri  Regularwm  Singularis  Fragmenta ;  Justiniani  In- 
stitutions ('  ex  omnibus  antiquorum  Institutionibus,  et  prae- 
cipue  ex  Commentariis  Gaii  tarn  Institutionum  quam  Rerum 
Quotidianarum,  aliisque  multis  Commentariis,  composite'). 

The  Arrangement  of  Justinian's  Institutes  (or,  rather,  of 
the  earlier  Institutes  from  which  they  were  copied  or  com- 
piled), is  a  systematic,  or  scientific  one:  that  is  to  say,  de- 
rived from  distinctions  lying  in  the  matter  of  the  treatise. 
Thus,  the  Roman  Law  (the  matter  of  the  Institutes)  is  di- 
vided, in  respect  of  its  sources,  into  Written  and  Unwritten, 
etc. :  in  respect  of  its  subjects,  into  Law  of  Persons  (i.  e. 
special  or  particular  law),  Law  of  Things  (i.  e.  the  general 
law  of  substantive  rights  and  obligations),  Law  of  Procedure, 
etc.  But  the  Arrangement  (if  such  it  can  be  called)  of  his  Code 
and  Digests,  is  an  historical  one.  Instead  of  being  founded 
upon  distinctions  lying  in  the  matter  of  the  compilations,  it 
was  taken  from  a  circumstance  purely  extraneous  and  acci- 
dental :  namely,  the  order  or  series  (consecrated  by  reverence 
for  antiquity),  in  which  the  various  branches  of  the  Roman 
Law  had  been  modified,  as  occasion  prompted,  by  the 
Edict  of  the  Praetors.  See  the  Constitution  *  De  Concep- 
tione  Digestorum/  in  which  the  Emperor  instructs  Tribo- 
nian  '  in  libros  et  titulos  materiam  digerere,  tarn  secundum 
Nostri  constitutionem  Codicis,  quam  Edioti  peepetui  imi- 
tationem.9  It  is  scarcely  necessary  to  add,  that  each  of  these 
clumsy  compilations  is  the  merest  chaos. 

In  the  Table  here  submitted  to  the  reader  (which  has  been 
abstracted  from  the  three  treatises  mentioned  above,  and 
also  from  the  corresponding  portions  of  the  Digests  or  Pan- 
dects), the  terms  of  the  Classical  Jurists  are  given  exactly. 
With  a  view  to  the  study  of  these  admirable  writers  (who 
are  incomparably  the  best  teachers  of  the  Koman  Law),  this 
is  a  matter  of  the  highest  importance.  Such  a  multitude  of 
new,  and,  in  some  respects,  preferable  expressions,  has  been 
imported  into  the  system  by  the  later  Civilians,  that  those 
who  have  only  studied  it  in  the  writings  of  these  last, 
scarcely  know  it  again  when  they  mount  to  the  original 
sources. 

[Note  2.]  For  the  distinction  between  Jus  publicum  and 
Jus  privatum,  see  Inst.  lib.  i.  tit.  i.  §  4 ;  Dig.  ib.  i.  tit.  i. 
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Tit.  i.  I.  1.  §  2.— And  see  below,  Note  8.    It  seems  that  the    Table  i. 
Elementary  writers  commonly  confined  themselves  to  the  >'ote2'5: 
latter.     For  Justinian's  Institutes  briefly  indicate  the  dis- 
tinction, and  then  immediately  subjoin  '  Dicmdum  est  igitw 
de  jure  privato/ 

[Note  3.]  The  Arrangement  of  Private  Law  exhibited  in 
the  Table  above  is  formally  announced  by  Gains  (i.  §  8.  '  De 
Juris  Divisione'),  and  al6o  by  Justinian  (Inst.  i.  2.  §  12) : 
And,  in  spite  of  the  opinion  now  prevalent  in  Germany  (see 
Tab.  HI.),  it  seems  to  be  the  arrangement  which  they  in- 
tended and  actually  observed.  Their  adherence  to  it  may  be 
traced  in  the  Institutes  of  Gains,  and  is  obvious  in  those  of 
Justinian. 

Compare  the  following  places  of  the  latter:  Inst.  i.  2. 
§  12.— ii.  1.  in  princip.— ii.  2.  §  2.— ii.  5.  §  6.— iii.  12, 
4  De  Obligationibus/  in  princip. — iv.  6,  *  De  Actionibus,'  in 
princip. 

For  the  scope  or  purpose  of  tins  Arrangement,  see  Table 
II.  note  2. 

[Note  4.]  These  various  expressions  for  the  Law  of  Per- 
sons may  be  found  in  the  following  places : — Gaii  Comm.  i.  §§ 
8,  9.— Inst.  i.  2.  §  12 :  t.  8.  in  pr.— Dig.  i.  5.  (<  De  Statu 
Hominum 9)  I.  2. — Theophilus  4*  6.  pr. 

[Note  5.]  Gaii  Comm.  ii.  §  1. — Inst.  ii.  1.  in  principio. 

In  the  language  of  the  Soman  Lawyers,  the  term  '  Res y 
has  various  meanings ;  and  of  these,  the  two  following  de- 
mand particular  notice.  It  means,  first,  Things,  Persons, 
Acts  (or  Forbearances),  as  subjects  or  objects  of  rights  and 
obligations  : — '  materia  juri  subjecta ' — *  in  qufl,  jus  versatur ' 
— '  ea  quce  jure  nostro  afficiuntwr ' — *  quse  tanquam  materia 
ei  sunt  proposita.'  Or  it  means,  secondly,  Rights  and  Obli- 
gations themselves  : — '  res  incorporates ' — *  ea  quse  in  jure 
consistent:'  velut  'jus  hereditatis,'  'jus  utendi  fruendi/ 
'servitutes/  '  obligationes  quoquo  modo  contracted 

See  Inst.  ii.  2  §  2. — If  this  passage  had  been  well  con- 
sidered, those  differences  about  the  arrangement  of  the 
Institutes,  which  are  referred  to  in  Note  3,  would  scarcely 
have  arisen.     See  Table  HI. 

For  the  import  of  the  expression  '  Jus  quod  ad  Res  per- 
tinet,'  see  Table  II.  note  2. 
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Table  i.         [Note  6.]  Dominium  (in  the  large  signification)  and  Obli~ 


Note  6 


*  gatio  (in  the  correct  signification)  are  synonymous  with  the 
Jus  in  Rem  and  Jus  in  Personam  {determinatam)  of  numerous 
modern  writers  upon  the  Roman  Law.  For  the  import  of 
which  distinction,  see  Table  II.  note  3. 

By  the  Classical  Jurists,  '  Obligation '  is  never  employed 
in  that  large  generic  sense  which  it  has  acquired  in  subse- 
quent times.  In  the  language  of  these  writers,  it  has  com- 
monly the  following  meanings. 

1°.  It  signifies  the  Obligation  which  answers  to  a  Bight  in 
personam. 

2°.  Inasmuch  as  they  had  no  name  specifically  belonging  to 
this  last  (rights  of  every  class  being  embraced  by  the  word 
jus),  they  used  the  term  '  Obligation '  to  denote  that  Bight 
(in  personam)  with  which  the  Obligation  correlates. 

3°.  It  signifies  the  Right  (in  personam)  which  resides  in 
the  party  entitled,  with  the  Obligation  which  is  incumbent 
upon  the  opposite  party :  *  Vinculum  inter  utrumque.' 

It  is  remarkable  that  a  similar  ambiguity  (with  a  swarm 
of  others)  sticks  to  the  term  Jus.  Thus,  '  in  omne  Jus  de- 
functi  succedere,'  is  to  succeed  to  the  obligations  as  well  as  to 
the  rights  of  the  deceased.  So  of  the  German  word  Recht ; 
in  the  legal,  as  well  as  in  the  popular,  language  of  the 
Middle  Ages.  And  so,  in  our  own  country,  when  a  man  is 
obliged  to  do  a  thing,  it  is  not  unfrequently  said  '  that  he 
has  a  right  to  do  it ' — an  expression  at  which  we  laugh,  but 
which,  beyond  a  doubt,  is  good  Saxon  English. 

As  the  Roman  Lawyers  had  no  specific  expression  for 
Rights  against  determinate  persons,  so  had  they  no  term 
appropriated  to  those  general  Obligations  which  correspond 
to  rights  in  rem.  A  Roman  Lawyer,  speaking  of  such  an 
obligation,  would  have  used  the  generic  term  Necessitas; 
or,  less  correctly,  Oflicivm ; — the  former  signifying  obliga- 
tions which  are  imposed  and  sanctioned  by  law ;  the  latter 
denoting,  properly,  those  religious  and  moral  obligations, 
which,  as  wanting  that  cogent  sanction,  are  frequently  styled 
'  imperfect.' 

Consequently,  the  language  of  the  Roman  Lawyers  stood 
(nearly)  thus : 

1°.  For  rights  (universally),  they  had  '  Jus :  *  for  rights 
in  rem  (generally),  'Dominium9  (in  its  loose  signification): 
for  rights  in  personam,,  '  Obligatio.9 

2°.  For  obligations  or  duties  (universally)  they  had  '  Offi- 
cium '  and  '  Necessitas : '  for  the  special  obligations  which 
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answer  to  rights  in  personam,  '  Obligation — For  the  general  Tablk  i. 
duties  or  obligations  which  answer  to  rights  in  rem,  they  had 
no  specific  expression.  But  since  obligations  of  this  class 
were  never  denoted  by  *  Obligatio,9  and  since  obligations  of 
the  other  class  were  always  denoted  by  it,  '  Officiwm '  or 
6  Necessitas,9  when  opposed  to  ' Obligatio9  supplied  the  de- 
fect.— For  a  closer  examination  of  the  matter,  see  Table  II. 
note  3. 

[What  follows,  to  the  end  of  the  Note,  was  found  among  c  Loose 
Papers.'  It  is  marked  '  Note  6,  to  Table  I.f '  and  is  the  only  frag- 
ment to  which  a  plaee  is  distinctly  assigned. — 8.A.] 

[The  Latin  Jus  (not  synonymous  with  Law)  sometimes 
means  Sight  as  opposed  to  Obligation.  Sometimes,  how- 
ever, it  is  nsed  collectively,  and  denotes  right  and  obligation, 
or  obligation  alone.  *  Succedere  in  omne  Jus  defuncH,  is  to 
succeed  to  his  obligations  as  well  as  to  his  rights. 

The  word  *  Obligation '  (stricto  sensu)  has  also  a  double 
meaning.  Sometimes  it  means  the  obligation  which  corre- 
sponds with  Jus  ad  Rem ;  sometimes  it  means  the  right  of 
the  one  party,  as  well  as  the  obligation  of  the  other.  Thus 
the  party  who  gains  a  right  by  a  contract  is  said  to  acquire 
an  obligation  ;  i.  e.  a  right  against  the  party  who  is  bound 
by  the  obligation.  Thus,  also,  the  theory  of  the  Eights 
and  Obligations  which  arise  out  of  contracts,  and  of  the 
rights  and  obligations  which  resemble  these,  though  they 
originate  in  other  incidents,  are  treated  in  the  Institutes, 
Gains,  etc.  under  the  title  'of  Obligations :  an  expression 
which  denotes  the  rights  of  the  parties  entitled,  as  well  as 
the  obligations  of  the  parties  who  are  bound. 

The  French  word  '  Engagement,9  which,  though  it  properly 
mean  not  an  obligation,  but  an  obligatory  incident  of  a 
certain  kind  (e.  g.  a  contract),  also  means  obligation,  and  is 
nsed  by  certain  French  writers  as  a  collective  expression  for 
rights  and  obligations. 

In  the  German,  Rechtsverhdltniss  (a  relation  arising  out  of 
law)  is  also  a  generic  name  for  right  and  obligation.  Some- 
times it  denotes  right  or  obligation ',  but  then  it  always  de- 
notes the  right  or  obligation  as  related  to  the  obligation  or 
right.     It  denotes  the  one  and  connotes  the  other. 

An  objection  to  these  uses  of  Jus,  Obligatio,  and  Engage- 
ment is,  that  the  words  thus  used  are  ambiguous,  and  that 
when  we  want  to  discriminate  between  right  and  obligation, 
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Taulk  i.    we  must  constantly  annex  to  the  term  a  declaration  of  the 
.  *  °,e  '-»  sense  in  which  we  mean  to  use  it. 

But  there  is  another  objection  of  a  more  general  nature : 
an  objection  which  applies  equally  to  Bechtsverhdltnis$ : 
namely;  that  each  of  these  terms  (used  collectively)  supposes 
that  every  right  supposes  an  obligation  ; — that  every  obliga- 
tion as  well  as  every  right  is  relative ;  that  as  the  existence 
of  a  party  invested  with  a  right  supposes  the  existence  of 
one  or  more  subjected  to  a  corresponding  obligation,  so  the 
existence  of  a  party  subjected  to  an  obligation  must  suppose 
that  some  other  party  is  clothed  with  a  corresponding  right 
This,  however,  as  we  have  already  shown,  is  not  true.  There 
are  absolute  obligations,  although  there  are  no  absolute 
rights. 

The  English  language  has  this  advantage,  that  though  its 
vocabulary  of  leading  terms  is  scanty,  they  are  precise  and 
unambiguous ; — Law — Eight — Obligation. 

'  Befugniss 9  and  *  Pflicht '  seem  to  denote  right  and  ob- 
ligation in  abstract,  but  sometimes  the  same  in  concrete ; 
c  Recht 9  and  *  Verbindlichkeit,9  the  converse  :  i.  e.  more  com- 
monly in  concrete,  but  sometimes  in  abstract. 

*  Forderung9  (which  corresponds  with  the  Latin  Debitum 
in  its  largest  sense)  denotes  that  which  is  to  be  done,  posi- 
tively or  negatively,  in  consequence  of  the  obligation ;  which 
last  is  rather  the  ' vinculum.9 

'  Ojjiciwm 9  is  moral  duty  or  obligation  in  the  largest 
sense. 

'  Necessitas 9  (which  rarely  occurs)  is  legal  duty  or  obli- 
gation, also  in  the  most  extensive  meaning  of  the  word 
obligation. 

'Obligatio9  is  a  species  of  '  Necessitas: 9  i.e.  Obligation 
limited  to  a  determinate  person  or  persons.  A  specific  name 
for  the  *  Necessitas 9  which  corresponds  with  Jus  in  rem  is  not 
to  be  found. 

In  German  there  are  single  names  for  the  party  having  a 
right,  and  for  the  party  subjected  to  an  obligation.  In  other 
languages,  circumlocution  must  be  resorted  to.  The  English 
'  entitled  9  applies  only  to  the  first,  and  only  denotes  it  in  an 
indirect  manner. 

Right,  Obligation,  Duty  (Devoir,  Officium), — with  their 
corresponding  expressions,  *  it  is,  or  is  not  right  to  do  such 
an  act/  '  such  an  act  ought,  or  ought  not  to  be  done;'  'such 
an  act  is  right/  '  such  an  act  is  a  duty/  etc. — are  perfectly 
equivalent  expressions ;  as  denoting  conformity  with  a  rule 
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(or  rather  performance  or  observation  of  the  obligation  which    Table  i. 

\  ,         ^      .,       v  B  Note  6-8. 

the  rule  prescribes). 

Sometimes  they  simply  denote  approbation  of  some  rule  of 
conduct  or  of  some  act :  as, '  Law  as  it  ought  to  be.9 

Sometimes  'ought'  (and  devoir,  the  verb)  denote,  like 
Law,  conformity  with  any  established  order  of  incidents :  as 
'  such  an  event  ought  to  (or  should,  or  must)  have  happened, 
on  such  and  such  suppositions.9 

The  metaphorical  sense  in  this  case  differs  from  that  in 
the  case  of  Law  only  to  this  extent :  that  whereas  the  meta- 
phorical *  Law 9  denotes  the  customary  order,  '  ought '  de- 
notes the  metaphorical  obligation  which  that  law  is  feigned 
to  have  imposed.  Observance  of  a  law,  or  of  the  obligation 
which  that  law  imposes,  are  equivalent  expressions;  each 
being  causes  of  the  uniformity  which  it  is  intended  to  indi- 
cate.] 

[iBtotl  7.]  The  distinction  between  Obligations  ex  Delicto, 
and  Obligations  Quasi  ex  Delicto,  seems  to  be  superfluous  and 
illogical.     Obligations  Quasi  ex  Delicto  arise  from  two  causes : 

1°.  Damage  to  the  right  of  another  by  one's  own  negli- 
gence (culpd,  imprudentid,  imperitid) : 

2°.  Damage  to  the  right  of  another  by  some  third  person 
for  whose  delicts  one  is  liable  (e.  g.  '  filius  in  potestate,' 
*  servus,'  '  aliquis  eorum  quorum  operd  exercitor  navis  aut 
stabuli  navem  aut  stabulum  exercet').  Cases  of  the  former 
sort  fall  within  the  notion  of  Delict ;  and  many  such  cases 
are  actually  ranked  with  Delicts  in  the  Lex  Aquilia  (one  of 
the  principal  sources  of  the  Roman  Law  for  that  department 
of  it).  In  cases  of  the  latter  sort,  the  class  of  the  obliga- 
tion varies  with  the  nature  of  the  ground  upon  which  the 
liability  is  founded.  If  the  mischief  be  caused,  though 
remotely,  by  the  negligence  of  the  party  obliged  (e.  g.  *  si 
aliquatenus  culpee  reus  sit,  quod  operd  malorum  hominwm 
uteretur'),  the  case,  as  before,  falls  within  the  notion  of 
Delict.  And  supposing  that  the  party  obliged  is  clear  of 
intention  and  negligence,  his  obligation  should  be  referred  to 
that  miscellaneous  class,  which  are  said,  by  analogy,  to  arise 
from  {quasi)  Contracts.  . 

[J&Ote  8.]  The  Institutes  close  with  a  short  Title  '  De 
Publicis  Judiciis,'  which  only  includes  a  species  of  Criminal 
Procedure,  together  with  the  Crimes  and  Punishments  to 
which  that  species  was  appropriate. 

F  f2 
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^nTV"  ^ee  ^e  ^^e  *n  question,  and  also  the  following  places 
> — . — ^  in  the  Digests :  xlvii.  1,  '  De  Privatis  Delictis,'  L  i.  3.— 
tit.  2.  L  94.— tit.  10.  I.  45. — tit.  11,  'De  Extraordinariis 
Criminibus.' — tit.  20.  Z.  1,  2. — tit  23,  'De  Popularibus  Actio- 
nibus.' — xlviii.  1,  '  De  Publicis  Jndiciis,'  to  tit.  3,  inclusive. 
— tit.  16,  to  the  end  of  the  Book,  and  especially  tit.  19, 
<  De  Pcenis,9  I  1.  §  3. 

It  would  seem  that  this  Title  in  the  Institutes  is  not  a 
member  or  constituent  part  of  the  work,  but  rather  a  hasty 
and  incongruous  appendix  added  on  an  after  thought.  For, 
first,  instead  of  expounding  the  subject  in  a  systematic 
manner,  it  merely  touches  (c  per  indicem  ')  a  fragment  of  tHe 
subject.  Secondly,  It  appears  that  Criminal  Law  was  looked 
upon  by  the  Roman  Jurists  as  properly  forming  a  department 
of  Jus  Publicum :  And  this,  it  is  most  probable,  was  not  in- 
cluded in  the  Treatises  from  which  Justinian's  Institutes 
were  copied  or  compiled. 

See  above,  Notes  1  and  2. — Whether  a  similar  Title  was 
appended  to  the  Institutes  of  Gains  is  uncertain ;  the  con- 
cluding portion  of  the  Manuscript  being  lost  or  illegible. 

In  order  to  determine  the  place  which  should  be  assigned 
to  Criminal  Law  (or,  rather,  in  order  to  determine  the  ar- 
rangement which  should  be  given  to  the  whole  Aggregate  of 
Law — 'Chime  Coepus  Juris '),  it  would  be  necessary  to  settle 
the  import  of  an  extremely  perplexing  distinction :  namely, 
the  distinction  between  Public  Law  and  Private  (or  Civil) 
Law. — According  to  the  large  and  vague  meaning  which  is 
often  attached  to  it,  '  Public  Law  9  comprises  not  only  the 
whole  of  Criminal  Law,  but  also  much,  if  not  the  whole,  of 
the  Law  which,  commonly,  is  denominated  '  Private.9  And 
if  the  term  be  taken  in  this  its  loose  signification,  a  distinct 
and  intelligible  arrangement  of  the  Corpus  Juris  is  simply 
impossible.  According  to  the  strict  and  determinate  mean- 
ing which  seems  to  have  been  annexed  to  it  by  some,  'Public 
Law9  is  included  in  the  Law  of  Persons :  that  is  to  say,  it  is 
merely  a  subordinate  member  of  that  great  Aggregate  or 
Whole,  which,  under  the  absurd  name  of  '  Private  Law/  is 
frequently  opposed  to  it.  If '  Public  Law '  be  taken  in  this  its 
definite  import,  there  is  only  a  small,  though  weighty,  por- 
tion of  Criminal,  that  can  possibly  be  referred  to  it  with  pro- 
priety.— See  Table  III.  sub  fine. 
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Notes  to  Table  II. 

[iBott  1.]  This  arrangement  coincides  exactly  with  that  Table  ii. 
which  I  have  given  in  Table  I.  But  in  lieu  of  the  terms 
which  occur  in  the  Institutes  of  Justinian,  in  the  Excerpts 
from  the  Classical  Jurists  of  which  his  Digests  are  com- 
posed, in  the  Institutes  of  Gaius,  etc.,  I  have  here  substi- 
tuded  terms  which  originated  in  the  Middle  Ages,  or  in 
times  still  more  recent.  For  the  following,  amongst  other 
reasons,  these  terms  demand  attention! 

1.  Expositors  of  the  Roman  Law  often  introduce  them 
into  their  writings  without  sufficient  explanation;  without 
opposing  them  to  the  corresponding  expressions  which  were 
employed  by  the  Authors  of  the  system. 

2.  Writers  upon  Universal  Jurisprudence,  upon  the  so- 
called  Law  of  Nations,  and  even  upon  Morals  generally, 
have  often  drawn  largely  from  that  justly  celebrated  system ; 
and,  in  their  express  or  tacit  references  to  it,  have  com- 
monly adopted  the  terms  devised  by  modern  Civilians,  or 
by  Commentators  of  the  Middle  Ages. 

3.  These  terms  have  been  imported  into  the  technical 
language  of  the  systems  which  are  mainly  derived  from 
the  Soman :  e.  g.  the  French  Law,  the  Prussian  Law,  the 
Common  or  General  Law  of  Germany. 

4.  Some  of  these  terms  are  better  constructed  than  the 
corresponding  expressions  of  the  Ancients ;  and  are,  indeed, 
the  only  ones,  authorised  by  general  use,  which  denote  the  in- 
tended meaning  without  the  most  perplexing  ambiguity. 

Trace  the  Arrangement,  which  is  given  in  the  Table 
above,  through  the  following  places  of  Heineccius,  the  most 
celebrated  teacher  of  the  Roman  Law  in  the  eighteenth 
century :  — c  Elementa  Juris  Civilis  secundum  Ordinem 
Institutionum';  together  with  his  admirable,  though  less 
known  c  Becitationes  in  Elementa,  etc.:' — Lib.  i.  tit.  1. 
§§  30,  31.— tit.  2.  §  74— ii.  tit.  1.  §  310  in  princip.  §§  331 
to  334.  §  335  in  princip.— tit.  3.  §  392.— tit.  10.  §  484.— 
iii.  tit.  14.  §§  767,  768,  771,  772,  774,  778.— tit.  28.— iv. 
tit.  1. — tit.  5. — tit.  6. — tit.  18.  And  see  the  corresponding 
places  of  his  'Antiquitates,'  in  which  the  Arrangement  of 
the  Institutes  is  also  observed. 

[iBtote  2.]  'Jus  Reeum  : '  i.e.  Law  regarding  Rights  and 
Obligations    in  general,  together    with    the  Things   which 
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Tablk  11.  are  their  subjects  or  objects.  It  stands  opposed,  on  the  one 
-2 — ^-L^"  side,  to  Jus  Aotionum  :  i.e.  Law  not  regarding  substantive 
rights  and  obligations,  but  the  'means  by  which  they  are 
enforced  when  a  resort  to  the  tribunals  is  necessary.  (See 
Tables  V.  VI.  note  2.)  It  stands  opposed,  on  the  other 
side,  to  Jus  Pebsonabum  :  i.e.  Law  regarding  the  distinc- 
tive rights  and  obligations,  which  arise  from  (or,  rather 
compose)  the  various  conditions  of  persons.  (See  below, 
note  3,  C.  b. :  And  see  Table  IV.  sec.  2). 

It  was  probably  styled  Jus  Rebum,  or  Jus  quod  ad  Res 
pertinet,  for  one  of  the  following  reasons : — 

1.  Inasmuch  as  the  term  Res  included  rights  and  obli- 
gations, the  general  law  or  doctrine  of  rights  and  obliga- 
tions might  be  styled  Jus  Rebum,  without  a  solecism. 
(See  Table  I.  note  5.) 

2.  The  description  of  the  Res,  which  are  subjects  of  rights 
and  obligations,  is  placed,  in  the  Institutes,  at  the  beginning 
of  the  Jus  Rebum  :  and  hence,  a  name,  strictly  belonging  to  a 
section  was  naturally  extended  to  the  whole  department  of 
which  that  particular  section  was  the  prominent  and  most 
obvious  feature.  So  the  third  department  embraces  the 
law  of  Procedure ;  but  as  Actions  (strictly  so  called)  occupy 
the  foremost  place,  the  whole  is  denoted  by  the  partial  and 
inadequate  name  of  Jus  Actionum. 

The  arrangement  of  the  Roman  Lawyers  is  liable  to 
objection  in  the  detail,  but  is  manifestly  just  in  the 
main ;  though  certain  modern  writers  have  involved  it  in 
thick  obscurity,  by  grossly  misconceiving  the  purpose,  and 
grievously  distorting  the  expressions. 

[iflote  8.]  (A.)  '  Jus  in  Re — Jus  in  Rem — Jus  beale — Do- 
minium sensu  latiore : ' 

These  expressions  are  synonymous.  Taken  in  the  largest 
signification  of  which  they  are  susceptible,  they  denote  a  class 
of  rights  which  may  be  defined  thus : —  Rights  of  persons 
against  all  other  persons,  or,  at  least,  against  other  persons 
generally  : — 'Facultas  homini  compete  ns  sine  respectu  ad  cer- 
tam  personam.9  Or  these  rights  may  be  defined  as  follows  : 
— Such  rights  of  persons  as  answer  to  obligations  incumbent 
upon  all  other  persons,  or,  at  least,  upon  other  persons  ge- 
nerally. 

*  Jus  ad  Rem— Jus  in  Pebsonam — Jus  pebsonale — Obli- 
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Taken  in  the  largest  signification  of  which  they  are  sus-    table  ii. 
ceptible,   these  synonymous  expressions  denote  a  class  of      B.tL'  " 
rights  to  which  the  ensuing  definitions  will  apply : — Rights  '      '      ' 
of  persons  against  determinate  persons : — Rights  answering 
to  obligations  incumbent  upon  determinate  persons : — *  Facul- 
tas  homini  competens  m  ceetam  personam.9 

Rights  of  the  first  class,  and  rights  of  the  second  class, 
are,  therefore,  distinguishable  by  this : — The  obligations  cor- 
relating with  these,  are  limited  to  determinate  persons:  the 
duties  (or  obligations)  correlating  with  those,  attach  univer- 
sally or  generally. 

But  though  this  is  the  essence  of  the  distinction,  they  are 
further  distinguishable  thus.  The  duties  or  obligations 
which  answer  to  rights  of  the  first  class,  are,  all  of  them, 
negative :  that  is  to  say,  obligations  to  forbear  or  abstain. 
Of  those  obligations  which  answer  to  rights  of  the  second 
class,  some  are  negative,  but  some  (and  most)  are  positive : 
that  is  to  say,  obligations  to  do  or  perform. 

(B.)  The  full  exposition  of  this  all-pervading  distinction, 
is  necessarily  reserved  for  the  Course  of  Lectures  to  which 
these  Tables  are  intended  to  serve  as  helps.  But,  perhaps, 
the  following  examples  will  give  the  clue  to  its  import. 

(a.)  Ownership  or  Property  (equivalent  to  Dominion,  taken 
in  its  limited  senses),  is  a  term  of  such  complex  and  various 
meaning,  that  it  were  hardly  possible  to  force  a  just  explana- 
tion of  it  into  the  narrow  compass  of  a  note.  But  in  order 
to  illustrate  the  distinction  here  in  question,  Ownership  may 
be  described,  accurately  enough,  thus : — The  Right  to  use  or 
deal  with  some  given  subject,  in  a  manner,  or  to  an  extent, 
which,  though  it  is  not  unlimited,  is  indefinite.  In  which 
description  is  necessarily  implied,  that  the  Law  will  protect 
or  relieve  the  owner  against  every  disturbance  of  his  right 
on  the  part  of  any  other  person.  To  change  the  expression, 
all  other  persons  are  bound  to  forbear  from  acts  inconsistent 
with  the  scope  of  his  right.  But,  here,  the  obligations  which 
correlate  with  that  very  right,  terminate.  Every  positive  obli- 
gation which  may  regard  or  concern  that  right,  is  neverthe- 
less foreign  or  extraneous  to  it,  and  flows  from  some  incident 
specially  binding  the  party  upon  whom  the  obligation  falls  : 
for  instance,  from  a  contract  into  which  he  enters  with  the 
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Nute3  b"  owner  °^  *^e  subject,  or  a  delict  which  he  commits  against 
a.,  B.'b."  his  right  of  ownership.  In  other  words,  every  such  positive 
'  "  '  obligation  is  confined  to  a  determinate  person,  and  is,  there- 
fore, an  obligation  (in  the  sense  of  the  Roman  Lawyers). 
And  even  an  obligation  which  is  negative  and  regards  the 
right  of  ownership,  will  not  correspond  to  that  very  right,  in 
case  the  vinculum  be  special ;  that  is  to  say,  not  attaching 
indefinitely  upon  all  mankind,  but  binding  some  certain  per- 
son or  some  certain  persons,  and  arising  from  some  incident 
which  particularly  regards  the  obliged. 

It  follows  that  Ownership  or  Property  is  Jus  in  Rem.  For 
ownership  is  a  right  of  a  person,  over  or  to  a  person  or  thing, 
against  all  other  persons : — a  right  implying  and  exclusively 
resting  upon  obligations  which  are  at  once  universal  and 
negative. 

In  case  the  subject  of  Jus  in  Rem  happen  to  be  a  person,  the 
position  of  the  party  enitled  wears  a  double  aspect.  He  has 
rights  (in  rem)  over  or  to  the  subject,  as  against  other  persons 
generally.  He  has  also  rights  (in  personam)  against  the  sub- 
ject,  or  lies  under  obligations  (in  the  narrower  meaning  of  the 
term)  towards  the  subject. 

See  below,  in  the  present  note,  C.  b. 

(b.)  8ervitu8  (for  which  the  English  '  easement9  is  hardly 
an  adequate  expression)  is  a  Bight  to  use  or  enjoy,  in  a  given 
or  definite  manner,  a  subject  owned  by  another.  Take,  for 
instance,  a  Bight  of  Way  over  another's  land. 

The  term  is  often  extended  to  certain  rights,  which,  pro- 
perly, are  rights  of  ownership  limited  in  point  of  duration : 
e.  g.  TJsusfructus,  TJsus,  Habitatio.  It  has  also  been  applied 
to  a  right  (Superficies),  which,  justly  considered,  is  a  species 
of  Condominium :  i.e.  a  right  of  ownership  over  some  given 
subject,  but  limited  by  a  right,  similar  and  simultaneous, 
which  resides  in  another  person.  But  as  servitudes  are  fre- 
quently distinguished,  and  by  the  Roman  Lawyers  themselves, 
from  the  rights  which  I  have  just  mentioned,  I  think  that 
authority,  as  well  as  the  reason  of  the  thing,  justifies  the 
description  above. 

Now,  according  to  that  description,  the  capital  difference 
between  Ownership  and  Servihis  lies  in  this  :  that  the  right 
of  dealing  with  the  subject,  which  resides  in  the  owner  or 
proprietor,  is  larger,  and,  indeed,  indefinite;  whilst  that  which 
resides  in  the  party  entitled  to  the  servitude,  is  narrower  and 
determinate.    In  respect  of  the  grand  distinction  which  here 
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is  directly  in  question,  Ownership  and  Servitus  are  equivalent,  ^asix  ii. 
Servitus,  like  Ownership,  is  Jus  in  Rem.  For  it  avails  against  b.,  B.  &  ' 
all  mankind,  including  the  owner  of  the  subject.  Or  (chang-  " 
ing  the  expression)  it  supposes  an  obligation  on  all  (the  owner 
again  included)  to  forbear  from  every  act  which  would  pre- 
vent or  hinder  the  enjoyment.  But  this  is  the  only  obliga* 
tion  which  corresponds  to  the  Jus  Sebvitutis  :  every  special 
obligation  which  happens  to  regard  it,  being  nevertheless 
foreign  or  extraneous  to  it.  Suppose,  for  example,  that  the 
servitude  is  constituted  (or  granted)  by  the  owner  or  proprietor 
of  the  subject :  and  suppose  that  the  owner  or  proprietor  also 
contracts  with  the  grantee,  not  to  molest  him  in  the  exer- 
cise of  the  right.  Now,  here,  the  grantor  of  the  servitude 
lies  under  two  obligations:  one  of  them  arising  from  the 
grant,  and  answering  to  the  right  which  it  creates ;  the  other 
derived  from  the  contract  by  which  he  is  specially  bound, 
and  answering  to  the  right  (in  personam)  which  the  contract 
vests  in  the  grantee.  In  case  he  molest  the  grantee  in  the 
exercise  of  the  servitude,  the  act  is  single,  but  the  injuiy  is 
double.  He  violates  an  Offlcium  (or  duty)  which  he  shares 
with  the  rest  of  mankind,  and  he  also  breaks  an  Obligation 
which  arises  from  his  peculiar  position. 

(c.)  Having  given  an  example  or  two  of  Bights  in  rem,  I 
will  now  produce  examples  of  Bights  in  personam. 

Bights  begotten  by  Contracts  (or,  ascending  to  a  larger  ex- 
pression, by  Pacts  or  Conventions),  belong,  all  of  them,  to  this 
last-mentioned  class :  although  there  are  certain  cases  (inca- 
pable of  explanation  here),  in  which  the  right  of  ownership, 
and  others  of  the  same  kind,  are  said  (by  a  solecism)  to  arise 
from  contracts,  or  are  even  talked  of  (with  conspicuous  and 
flagrant  absurdity)  as  if  they  arose  from  obligations  in  the 
sense  of  the  Roman  lawyers. 

Bights  which,  properly  speaking,  arise  from  contracts,  avail 
against  the  parties  who  bind  themselves  by  contract,  and  also 
against  the  parties  who  are  said  to  represent  their  persons  1 
that  is  to  say,  who  succeed,  on  certain  events,  to  the  univer- 
sitas  (or  bulk)  of  their  rights,  and,  therefore,  to  their  facul- 
ties (or  means)  of  fulfilling  or  liquidating  their  obligations. 
But  as  against  persons  who  neither  oblige  themselves  by  con- 
tract, nor  succeed  per  uwiversitatem  to  the  means  of  perform- 
ing obligations,  rights  which,  properly  speaking,  arise  from 
Contracts,  are  nothing.  Suppose,  for  example,  that  you  con- 
tract with  me  to  deliver  me  some  movable  (a  slave,  a  horse,  a 
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Table  II.    garment^  or  what  not) ;  but,  instead  of  delivering  it  tome,  in 
&,  b.  d.  *   pursuance  of  the  contract,  that  you    sell  and  deliver  it  to 

w  ■  '  another.  Now,  here,  the  rights  which  I  acquire  by  virtue  of 
the  Contract  or  Agreement  are  the  following.  I  have  a  right 
to  the  movable  in  question,  as  against  you  specially :  jus  ad 
rem  (aoquieendam).  So  long  as  the  ownership  and  the  pos- 
session continue  to  reside  in  you,  I  can  force  you  to  deliver 
me  the  thing  in  specific  performance  of  your  agreement,  or, 
at  least,  to  make  me  satisfaction,  in  case  you  detain  it.  After 
the  delivery  to  the  buyer,  I  can  compel  you  to  make  me  satis- 
faction for  your  breach  of  the  contract  with  me.  But  here  my 
rights  end.  As  against  strangers  to  that  contract,  I  have  no 
right  whatever  to  the  movable  in  question.  And,  by  conse- 
quence, I  can  neither  compel  the  buyer  to  yield  it  to  me,  nor 
force  him  to  make  me  satisfaction  as  detaining  a  thing  of  mine. 
For  '  obligationum  substantia  non  in  eo  consistit  ut  aliquod 
nostrum  faciat,  sed  ut  alium  nobis  obstringat  ad  dandum  aliquid, 
vel  faciendum,  vel  prsestanduin.'  (See  the  admirable  Title 
in  the  Digests,  '  De  Obligationibus  et  Actionibus,'  xliv.  7.) 
But  if  you  deliver  the  movable,  in  pursuance  of  your  agree- 
ment with  me,  my  position  towards  other  persons  generally 
assumes  a  different  aspect.  In  consequence  of  the  Delivery 
by  you  and  the  concurring  Apprehension  by  me,  the  thing  be- 
comes mine  :  for  the  Delivery  and  Apprehension  are  a  Modus 
Acquisitions,  and  not,  like  the  Contract  of  which  they  are  a 
consequence,  a  TUmIus  ad  acquirendum.  I  have  now  jus  in 
rem : — a  right  to  the  thing  delivered,  as  against  all  man- 
kind :  a  right  answering  to  obligations  negative  and  universal* 
And,  by  consequence,  I  can  compel  the  restitution  of  the  sub- 
ject from  any  who  may  take  and  detain  it,  or  can  force  him  to 
make  me  satisfaction  as  for  an  injury  to  my  right  of  owner- 
ship.— '  Ubi  rem  meam  invenio,  ibi  earn  vindico ;  sive  cum  ed 
person^  negotium  mihi  fuerit,  sive  non  fuerit.  Contra,  si  a 
bibliopolA  Kbrum  emi,  isque  eum  nondum  mihi  traditum  ven- 
diderit  iterum  Sempronio,  ego  sane  contra  Sempronium  agere 
nequeo ;  quia  cum  eo  nullum  mihi  unquam  intercessit  negotium : 
sed  agere  debeo  adversus  bibliopolam  a  quo  emi ;  quia  ago  ex 
contractu,  i.  e.  ex  jure  ad  rem? — Heineccii  Becitationes,  lib.  ii. 
tit.  I.  §  881. 

(d.)  Bights  of  Action,  with  all  other  rights  founded  upon 
injuries,  are  also  jura  in  personam.  For  they  answer  to  obliga- 
tions attaching  upon  the  determinate  persons,  from  whom  the 
injuries  have  proceeded,  or  from  whom  they  are  apprehended. 
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It  is  true  that  difficulties  have  arisen  about  the  nature  of  Jablk  ii. 
Actions  in  rem ;  i.  e.  those  Actions  (or,  rather,  those  Sights  of     d.,c.  a. 
Action)  of  which  the  ground  is  an  offence  against  a  right  in  ' 

rem,  and  of  which  the  intention  (scope,  or  purpose)  is  the 
restitution  of  the  injured  party  to  the  exercise  of  the  violated 
right.     But  these  and  other  difficulties  besetting  the  Theory 
of  Actions,  appear  to  have  sprung  from  this :  that  the  nature 
of  the  right  which  is  affected  by  the  injury,  and  the  nature  of 
the  remedy  which  is  the  purpose  of  the  action,  are  frequently 
blended  and  confounded  by  expositors  of  the  Soman  Law. 
Which,  confusion  of  ideas  absolutely  disparate  and  distinct, 
seems  to  have  arisen  from  the  abridged  shape  of  the  expres- 
sions by  which  rights  of  action  are  commonly  denoted.    By 
an  ellipsis  commodious   and   inviting,  but   leading  to  con- 
fusion and  obscurity,  a  name  or  phrase  applicable  to  the 
violated  right,  is  often  extended  improperly  to  the  remedy. 
Thus,  the  phrase  'in  rem9  is  extended  to  certain  actions,  which, 
though  they  are  necessarily  directed  against  determinate  per- 
sons, are  grounded  upon  violations  of  rights  availing  against 
all  mankind.     And,  thus,  certain  actions  are  styled  'ex  con- 
tractu,9 although  they  properly  arise  from  the  non-performance 
of  contracts,  and  are  only  remote  and  incidental  consequences 
of  the  contracts  themselves. 

To  pursue  this  subject  further  were  inconsistent  with  my 
present  purpose.  But  before  I  dismiss  it,  I  will  advert  to  an 
important  remark  made  (I  think)  by  Leibnitz — Every  right 
to  restitution  is  a  right  in  personam.  In  case  the  party 
against  whom  it  avails  be  unconscious  of  the  right,  the 
right,  with  the  corresponding  obligation,  is  (quasi)  ex  con- 
tractu. For,  since  he  is  perfectly  clear  of  intention  and 
negligence,  he  is  also  innocent  of  wrong.  But  so  soon  as  he 
is  apprised  of  the  right,  either  by  demand  or  otherwise,  it 
passes  from  the  department  (quasi)  ex  contractu  to  the  class 
of  rights  and  obligations  which  properly  are  founded  upon 
injuries. 

(C.)  Hitherto  I  have  tried  to  illustrate  the  distinction 
which  is  the  subject  of  the  present  note,  by  apt  examples.  A 
brief  examination  of  the  terms  by  which  it  is  usually  ex- 
pressed, may  cast  a  stronger  light  upon  the  import  of  that 
distinction,  and  upon  the  importance  of  seizing  its  import  in 
a  precise  and  comprehensive  manner. 

(a.)  Jus  in  re — Jus  in  rem — Jus  reals — Dominiwm  (in  the 
large  signification),  will,  none  of  them,  indicate  the  distinc- 
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4 «.,  c.  b.  ambiguity.  For  though  they  denote  (when  taken  in  the 
*  '  '  largest  meaning  of  which  they  are  susceptible)  every  right 
availing  universally  or  generally,  they  are  commonly  used  by 
the  Roman  Lawyers,  or  by  succeeding  Civilians,  for  the  pur- 
pose of  signifying  Bights  over  or  to  Things :  that  is  to  say, 
Things  in  the  narrower  acceptation  :  permanent  objects  which 
are  not  persons :  things  which,  on  the  one  hand,  are  opposed 
to  persons  themselves ;  and  which,  on  the  other,  are  distin- 
guished from  the  acts  of  persons,  and  from  the  rest  of  the 
transient  objects  denominated  facts  or  events. 

But  of  jura  qua  valent  in  alios  gbnbratim— of  rights  which 
avail  or  obtain  against  other  persons  generally— of  rights 
which  answer  to  obligations  general  and  negative,  some  are 
rights  over  or  to  persons,  and  some  have  no  subject  (person  or 
thing). 

The  terms  now  under  consideration  are,  therefore,  of 
varying  extension.  They  are  generic  and  specific  They 
sometimes  denote  universally  the  department  of  rights  in 
question,  but  are  commonly  used  in  a  narrower  signification, 
and  restricted  to  a  subordinate  class.  Consequently,  there 
is  no  concise  expression,  authorised  by  established  use, 
which  denotes  the  whole  of  these  rights  adequately  and 
unambiguously. 

(b.)  Of  rights  existing  over  or  to  persons,  and  availing 
against  other  persons  generally,  take  the  following  exam- 
ples:— The  right  of  the  father  to  the  custody  and  education 
of  the  child — the  right  of  the  guardian  to  the  custody  and 
education  of  the  ward — the  right  of  the  master  to  the  services 
of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or  servant, 
these  rights  are  rights  in  personam :  that  is  to  say,  rights 
answering  to  obligations  upon  those  deternvmate  individuals. 
In  case  the  child  or  ward  desert  the  father  or  guardian,  or 
refuse  the  lessons  of  the  teachers  whom  the  father  or  guardian 
has  appointed,  the  father  or  guardian  may  compel  him  to 
return,  and  may  punish  him  with  due  moderation  for  his 
laziness  or  perverseness.  If  the  slave  run  from  his  work,  the 
master  may  force  him  back,  and  drive  him  to  his  work  by 
chastisement.  If  the  servant  abandon  his  service  before  its 
due  expiration,  the  master  may  sue  him  for  breach  of  the 
contract  of  hiring,  or  for  breach  of  an  obligation  (quasi  ex  con- 
tractu) implied  in  the  status  of  servant. 
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Considered  under  another  aspect,  these  rights  are  of  an-    Tablkii. 
other  character,  and  belong  to  another  class.     Considered  ■-    ,'     - 
under  that  aspect,  they  avail  or  obtain  against  other  persons 
generally,  and  the  obligations  (or,  rather,  the  officio)  to  which 
they  correspond,  are  invariably  negative.    As  against  other 
persons  generally,  they  are  not  so  much  rights  to  the  custody 
and  education  of  the  child,  to  the  custody  and  education  of  the 
ward,  and  to  the  services  of  the  slave  or  servant,  as  rights  to- 
the  exercise  of  such  rights  without  molestation  by  strangers. 
As  against  strangers,  their  substance  consists  of  duties,  in- 
cumbent upon   strangers,  to  forbear   or    abstain  from  acts 
inconsistent  with  their  scope  or  purpose.     In  case  the  child 
(or  ward)  be  detained  from  the   father  (or  guardian),  the 
latter  can  recover  him  from  the  stranger  by  a  proceeding  in  a 
Court  of  Justice,  which,  let  it  be  named  as  it  may,  is  sub- 
stantially an  action  in  rem :  that  is  to  say,  an  action  grounded 
on  an  injury  to  a  right  which  avails  generally,  and  seeking 
the  restitution  of  the  injured  party  to  the  exercise  of  that 
violated  right.     In  cade  the  child   be   beaten  or  otherwise 
harmed  injuriously,  the  father  has  an   action  against  the 
wrongdoer  for  the  wrong  to   his  interest  in  the  child.     In 
case  the  slave  be  detained  from   his  master's  service,  the 
master  can  recover  him  in  specie  (or  his  value  in  the  shape 
of  damages)  from  the  stranger  who  wrongfully  detains  him. 
In  case  the  slave  be  harmed  and  rendered  unfit  for  his  work, 
the  master  is  entitled  to  satisfaction  for  the  injury  to  his 
right  of  ownership.     If  the  servant  be  seduced  from  his  ser- 
vice, the  master  can  sue  the  servant  for  breach  of  contract ; 
and  also  the  instigator  of  the  desertion,  for  the  wrong  to  his 
interest  in  the  servant.     In  case  the  servant  be  harmed  and 
disabled  from  rendering  his  service,  the  harm  is  an  injury  to 
the  master's  interest  in  the  servant;  as  well  as  to  the  person 
of  the  latter. 

The  correlating  conditions  or  status  of  husband  and  wife, 
will  also  illustrate  that  capital  distinction  which  it  is  the 
purpose  of  the  present  note  to  explain  or  suggest. 

Between  themselves,  they  have  mutual  rights  in  personam, 
and  are  subject  to  corresponding  obligations.  Moreover, 
each  has  rights  to  the  other  availing  against  the  rest  of  the 
world,  and  answering  to  duties,  which,  invariably,  are  nega- 
tive. Adultery  by  the  wife  violates  a  right  of  the  first  class, 
and  entitles  the  husband,  against  the  wife,  to  a  divorce  a 
mensd  et  thoro.    Adultery  with  the  wife  violates  a  right  of  the 
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Table  ii.    second  class,  and  gives  him  an  action  for  damages,  against 
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■ . '  the  adulterer. 

A  right  or  interest  to  or  in  a  person,  and  a  right  or  interest 
to  or  in  a  thing,  differ  in  this  :  that  the  subject  of  the  former 
belongs  to  the  class  of  persons,  whilst  that  of  the  latter  is  a 
thing,  in  the  narrower  acceptation  of  the  term.  (See  above, 
•in  the  present  note,  C.  a.)  With  reference  to  the  capital 
distinction  which  is  the  matter  of  the  present  note,  these 
rights  are  precisely  equivalent.  Each  is  a  right  availing 
universally  or  generally  9  and  implying  or  composed  of  obliga- 
tions, incumbent  upon  the  world  at  large,  to  forbear  from 
such  positive  acts  as  would  defeat  or  thwart  its  purpose.  The 
rights  (in  personam  determinatam)  and  the  obligations  (strkto 
sensu)9  which  invariably  concur  with  the  former,  are  never- 
theless distinct  from  it ;  just  as  a  like  obligation,  which  may 
concern  or  regard  the  latter,  is  nevertheless  extraneous  to  it. 
(See  above,  in  the  present  note,  B.  a.  b.) 

But  though  these  rights  are  thus  equivalent  or  identical 
certain  writers  have  marked  and  distinguished  the  former  by 
a  peculiar  name. 

A  right  or  interest  to  or  in  a  person,  has  been  styled,  in 
German,  '  dinglich-]>er&'6nliche8  Becht :'  '  personliches  Becht 
amf  dingliche  Art  :9  c  personliches  Eecht  von  dinglicher  Be- 
schaffenheit :'  ' Becht  auf  eine  Person  als  auf  eine  Sachet' 
In  modern  Latin,  *  jus  realiter  personale.'  Each  of  which 
expressions  may  be  rendered  into  English  by  this :  *  A  right 
or  interest  to  or  in  a  person  as  if  that  person  were  a  thing? 

The  author  of  this  iDnovation  upon  the  established  lan- 
guage of  the  science  was  Kant.  See  his  '  Metaphysische 
Anfangsgriinde  der  Bechtslehre ' — *  Metaphysical  Princi- 
ples of  the  Science  of  Law :'  A  treatise  darkened  by  a 
philosophy  which,  I  own,  is  my  aversion,  but  abounding,  I 
must  needs  admit,  with  traces  of  rare  sagacity.  He  has 
seized  a  number  of  notions,  complex  and  difficult  in  the  ex- 
treme, with  a  distinctness  and  precision  which  are  marvellous, 
considering  the  scantiness  of  his  means.  For,  of  positive 
systems  of  law  he  had  scarcely  the  slightest  tincture ;  and 
the  knowledge  of  the  principles  of  jurisprudence  which  he 
borrowed  from  other  writers,  was  drawn,  for  the  most  part, 
from  the  muddiest  sources :  from  books  about  the  fustian 
which  is  styled  the  Law  of  Nature. 

But  though  this  novelty  comes  from  an  imposing  quarter, 
and  has  even  been  adopted  by  lawyers  of  consummate  acute- 
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ness  and  learning,  I  venture  to  pronounce  it  needless,  and   Table  il 
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pregnant  with  perplexity  and  error.  « r- — ' 

'  In  Rem 9  ( — a  phrase  purely  classical,  barbarous  and  un- 
couth as  it  may  look)  would  obviate  the  fancied  necessity  for 
these  newfangled  expressions,  supposing  it  were  used  in  a 
manner  which  analogy  justifies  or  commands.  The  phrase 
is  nowhere  employed  by  the  Soman  Lawyers  themselves,  for 
the  purpose  of  signifying  briefly,  and  withal  adequately  and 
unambiguously,  the  entire  class  of  rights  which  avail  against 
the  world  at  large.  But  if  it  were  applied  by  us  to  this  most 
important  purpose,  in  a  manner  analogous  to  the  modes  in 
which  it  was  applied  by  them,  it  would  accomplish  the  pur- 
pose perfectly.  Thus  applied,  it  would  denote  the  compass 
of  a  right,  and  not  the  natwre  of  its  subject.  It  would  indi- 
cate that  the  right  in  question  availed  against  other  persons 
generally,  without  denoting  also  that  its  subject  was  a  thing. 
It  would  apply  tb  rights  over  persons,  as  well  as  to  rights 
over  things,  without  the  shadow  of  a  solecism.  [See  below, 
in  the  present  note,  C.  d.  8.]  Consequently,  the  newfangled 
expression,  'jus  realiter  personale,'  with  others  of  the  like 
intention,  are  needless.  'Jus  in  rem,  taken  in  the  large 
signification  which  analogy  justifies,  would  point  with  perfect 
precision  at  the  generic  property  of  the  right.  And  in  case 
it  were  necessary  to  indicate  '  that  its  subject  was  a  person* 
this,  its  specific  property,  might  be  adjected  briefly  and  easily, 
by  a  slight  qualification  of  the  term :  E.  g.  '  jus  in  rem  over 
(or  to)  a  person.9 

Nor  are  these  ungainly  expressions  merely  needless.  Those 
amongst  them  which  are  not  some  yard  in  length,  and  which 
are  properly  names  rather  than  definitions  or  descriptions, 
are  ambiguous  as  well  as  needless.  According  to  the  inten- 
tion of  their  author,  and  of  those  who  have  adopted  them, 
they  should  suggest  to  the  hearer  or  reader,  the  extensive 
compass  of  the  rights  which  they  are  used  to  denote.  They 
ought  to  indicate,  that  these  rights  are  not  of  the  class  which 
avail  against  determinate  persons :  that  though  their  subjects 
are  persons,  they  avail  against  the  world  at  large  as  if  they 
were  rights  over  things.  Now,  according  to  established  usage, 
the  term  personate  (or  personliches)  intimates  the  reverse  :  jus 
personals  commonly  signifying  rights  which  obtain  against 
persons  certain.  Consequently,  the  expressions  now  in  ques- 
tion defeat  their  own  end,  by  suggesting  the  very  notion 
which  it  is  their  purpose  to  exclude.  Nor  is  this  inconve- 
nience obviated  by  the  adverb  realiter  (or  dinglich),  which  is 
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Tablk  II.  adjected  to  the  term  personate  for  the  purpose  of  qualifying 
- — r^-~'  its  import.  To  a  mind  exclusively  conversant  with  the  es- 
tablished language,  'jus  realiter  personale'  (or  'dinglich- 
personliches  Eecht ')  would  probably  suggest  a  species  of  jus 
personale9  though  not  the  entire  class.  Instead  of  suggesting, 
as  it  should,  jus  in  rem  over  a  person,  it  would  probably  seem 
to  indicate  that  sort  of  jus  in  personam  which  is  usually  de- 
noted by  the  expression^  ad  rem  (acquirendam)9  and  to  which 
that  significant  expression  ought  to  be  confined.  In  other 
words,  it  would  probably  seem  to  indicate  those  rights  in 
personam,  which  imply  and  consist  of  obligations  '  ad  dandum 
aliquid :'  that  is  to  say,  obligations  to  deliver  a  thing  (or  to 
pass  a  right  in  rem)  at  the  instance  and  appointment  of  the 
obligee.  [See  above,  in  the  present  note,  B.  c. ;  and  below, 
note  4.] 

Before  I  pass  from  the  subject  directlymnder  considera- 
tion, I  will  offer  a  few  remarks  which  it  naturally  suggests ; 
and  for  which  the  present  place  is  the  least  inconvenient 
that  I  can  find,  though  they  are  rather  digressive  from  the 
general  subject  of  the  Note. 

Bights  or  Interests  over  or  in  Persons,  with  the  general 
and  special  obligations  which  those  rights  or  interests  imply, 
fall  under  the  departinentof  Law  denominated  JusPersonarum. 
The  j  flow  from  those  Differences  of  persons  (styled  Conditions 
or  Status) ,  which  are  the  basis  of  the  Division  of  persons,  or 
of  the  Distribution  of  persons  into  classes.  Or  (speaking  more 
accurately)  these  rights  and  obligations  are  ingredients  or 
constituent  parts  entering  into  the  composition  of  those  differ- 
ences. 

For  the  various  conditions  (or  status)  of  various  persons, 
are  not  the  sources  of  differences  in  their  rights,  obligations 
and  capacities  ( — 'qualitates  quarum  rations  diverso  jure 
utuntur')  but  are  constituted  or  formed  of  those  very  differ- 
ences. 

A  given  person  bears  a  given  condition  (or,  changing  the 
expression,  belongs  to  a  given  class),  by  virtue  of  distinctive 
rights,  capacities,  and  duties — by  a  want  of  certain  rights, 
and  of  capacities  to  take  those  rights — or  by  exemptions  from 
certain  obligations.  In  other  words,  these  rights,  capacities, 
and  duties,  or  these  incapacities  and  exemptions,  are  con- 
sidered as  forming  or  composing  a  single  though  complex 
being,  and  are  bound  into  that  complex  One  by  the  collective 
name  '  condition.' 
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His  condition  is  not  the  source  of  his  distinctive  rights  TahleH. 
and  obligations,  for  these  are  his  condition,  or,  at  least,  con-  %?  ,'  1* 
stituent  parts  of  it.  Their  source  ( — '  id  cujus  ratione  diverso 
jure  utitur')  is  the  fact,  event,  or  incident,  which  invests 
him  with  the  condition ;  that  is  to  say,  gives  him  the  rights 
and  capacities,  and  subjects  him  to  the  duties  and  incapa- 
cities, of  which  the  condition  is  composed,  or  for  which  that 
word  is  a  name.  For  example,  the  barrister  or  the  attorney 
is  distinguished  from  other  men,  by  peculiar  obligations 
which  are  imposed  upon  him,  and  by  peculiar  rights  which 
he  enjoys.  These  peculiar  obligations,  with  these  peculiar 
rights,  compose  or  are  the  Condition  of  Barrister  or  Attorney. 
The  source  or  cause  of  his  condition,  or  of  his  distinctive  obliga- 
tions and  rights,  is  his  Call  to  the  Bar,  or  his  Admission  as 
an  Attorney. 

The  notion  of  status  or  condition  (as  understood  by  the 
Roman  Lawyers),  has  been  covered  with  thick  darkness  by 
the  vague  talk  of  their  successors,  and  is  not  entirely  free 
from  difficulty  and  doubt.  But  I  think  that  the  plain  ac- 
count of  it,  which  I  have  given  above,  will  be  found  to  tally 
with  the  truth,  or  to  approach  it  pretty  closely,  by  those  who 
will  take  the  trouble  (trouble  too  seldom  taken)  of  seeking, 
inspecting,  and  collating  the  original  and  proper  authorities. 

See  and  compare  the  following  places : — Gaii  Comm.  i.  §§ 
8,  9,  18,  67,  80,  81,  128,  159,  162.— Inst.  i.  8,  §  4.— i.  5, 
§  3.— i.  16,  §  4.— i.  22,  §  4.— ii.  11,  §  5.— ii.  17,  §§  1, 4,  6.— 
Dig.  i.  5  (De  statu  hominum),  I.  5,  pr.  U.  9,  21,  26,  sub  fine. 
— i.  9  (De  Senatoribus),  I.  10. — iv.  5  (De  capite  minutis), 
I.  3,  §  1,  I.  11. 

To  fix  the  notion  of  Status  with  perfect  exactness,  seems 
to  be  impossible.  For  there  are  certain  sets  or  series  of  rights 
and  obligations,  which  would  probably  be  considered  by  one 
man  as  forming  or  composing  Status,  though  another  would 
rather  refer  them  to  the  Jus  Rerum :  i.  e.  the  Law  (or  Doc- 
trine) of  Eights  and  Obligations  in  general,  or  of  Rights  and 
Obligations  abstracted  or  apart  from  venditions.  [See  above, 
note  2  :  and  also  Table  IV.  Sec.  2.] 

The  matter  is  full  of  embarrassment,  and  I  presume  to 
touch  it  with  n<J  small  hesitation.  But  still  I  will  venture 
to  suggest,  that  the  following  properties  or  marks  are,  perhaps, 
the  test  of  a  Condition :  that  is,  may  serve  to  distinguish 
Conditions  properly  so  called,  from  Bights,  Obligations,  and 
Capacities  to  which  the  name  is  inapplicable. 

1.  The  duties  or  obligations,  which  are  constituent  parts  of 
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Table  ii.    conditions,  or  which  correspond  to  rights  entering  into  the 
t_V  \S  composition  of  conditions,  are  general  or  indeterminate: 
that  is  to  say,  obligations  to  acts  or  forbearances  indefinite 
in  respect  of  number. 

For  example,  If  you  hire  another  as  your  servant,  two  con- 
ditions (those  of  master  and  servant)  are  created  by  the  con- 
tract. For  each  incurs  obligations  and  each  requires  rights, 
of  which  the  objects  are  not  determined  individually,  although 
their  hinds  may  be  fixed.  You  are  obliged  to  feed  him,  etc., 
so  long  afc  the  contract  shall  continue ;  and  he  is  obliged  to 
render  a  series  of  services,  which  are  equally  indefinite  as 
to  number. 

But  if  you  hire  another  to  do  some  single  service  (as  to  go  on 
a  given  errand),  the  conditions  of  master  and  servant  are  not 
created  by  the  contract:  nor,  even  in  popular  and  vague 
language,  would  he  be  called  your  servant,  or  you  his  mas- 
ter. And  a  like  remark  will  apply  to  every  legal  relation, 
which  consists  of  a  right,  or  an  obligation,  to  a  determinate 
act  or  forbearance.  No  one  ascribes  a  status  to  Buyer  or 
Seller,  etc. 

2.  The  duties  or  obligations,  which  are  constituent  parts 
of  conditions,  or  which  correspond  to  rights  entering  into 
the  composition  of  conditions,  are  also  indeterminate  in  this: 
that  the  acts  or  forbearances  which  are  their  objects,  are  in- 
definite with  respect  to  kind. 

If  you  hire  another  as  your  servant,  the  hinds  of  services 
which  he  undertakes  to  render,  are  just  as  undetermined  as 
the  single  or  individual  services  to  which  the  contract  binds 
him.  Consequently,  you  are  master,  and  he  is  servant ;  or 
you  and  he  are  severally  clothed  with  the  conditions  which 
are  denoted  by  those  names. 

But  if  you  engaged  another  to  render  services  of  a  class 
(as  to  supply  your  family  with  bread,  to  shoe  your  horses,  or 
the  like),  you  and  he  would  hardly  be  clothed  with  conditum 
by  virtue  of  that  contract.  And  the  same  remark  will  apply 
to  the  relation  of  L^idlord  and  Tenant,  of  Principal  and 
Factor,  of  Grantor  and  Grantee  of  an  Annuity,  etc.  For  in 
all  these  cases,  the  services  to  be  rendered  by  the  parties, 
are  fixed  or  circumscribed  as  to  kind,  altitough  the  acts  or 
forbearances  to  which  they  are  bound  are  not  determined  as 
to  number. 

In  short,  Eights,  Duties,  Capacities,  or  Incapacities,  can 
hardly  be  said  to  constitute  a  Status  or  Condition,  unless 
they  impart  to  the  person  a  conspicuous  character :  unless 
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they  run  through  his  position  in  a  continued  vein  or  stratum :  Table  ii. 
unless  they  tinge  the  whole  of  his  legal  being  with  a  dis-  *■?*,'  '-<' 
tinctive  and  obvious  colour. — All  which  talk  is  certainly  a 
tissue  of  metaphors,  and  therefore  little  better  than  sheer 
trumpery.  But  such  are  the  difficulties  sticking  to  the  mat- 
ter in  question,  that  I  am  tempted  at  every  instant  to  flee 
from  the  toilsome  analysis,  and  take  to  the  ready  refuge  of 
ignorant  or  perplexed  interpreters. 

For  instance:  Whether  the  circumstances  which  I  have 
mentioned  as  the  second  mark  of  a  condition,  be  indeed  such 
a  mark,  seems  to  admit  of  doubt. 

There  certainly  are  many  Statm  in  which  it  occurs,  and 
of  which  it  is  a  prominent  and  striking  feature :  e.  g.  those 
of  Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward, 
Master  and  Slave,  Alien,  Insolvent,  Magistrate,  etc.  In  all 
which  cases,  the  distinctive  duties  of  the  parties,  or  the  duties 
which  correspond  to  their  distinctive  rights,  oblige  to  acts 
and  forbearances  indefinite  in  respect  of  kind.  Instead  of 
being  confined  or  circumscribed  by  a  well-determined  de- 
scription, these  acts*and  forbearances  run  indistinctly  through 
numerous  and  disparate  classes. 

But  I  think  I  might  talk,  without  impropriety,  of  the 
Condition  of  an  Agricultural  Servant:  And  yet  the  rights 
and  duties  of  the  master  and  servant  are,  here,  of  a  definite 
character. 

The  Bight,  Interest,  or  Estate,  which  a  man  may  have  in  a 
Dignity,  presents  a  similar  difficulty.  The  scope  or  purpose 
of  the  right  is  to  bear  a  Title  of  Honour ;  and  to  get  there- 
with the  admiration  or  deference  which  that  distinctive  and 
honorary  mark  may  extract  from  the  rest  of  the  world. 
Consequently,  the  duties  which  correspond  to  the  right,  are 
simple  and  exactly  circumscribed.  They  are  merely  obliga- 
tions, incumbent  upon  other  persons  generally,  to  abstain 
from  all  such  acts  as  might  cast  a  slur  upon  the  right :  E.  g. 
disputing  the  title  of  the  party  to  wear  the  honorary  badge ; 
or  treating  the  badge  itself  irreverently,  to  the  possible 
damage  of  the  worth  which  it  derives  from  current  opinion. 

But  yet  I  imagine,  that  a  person  invested  with  a  Dignity, 
is  also  invested,  by  virtue  of  the  Dignity,  with  a  Status  or 
Condition:  and  that  in  an  Arrangement  of  Law  founded 
upon  just  principles,  this  his  distinctive  right,  together  with 
the  corresponding  duties,  would  be  detached  from  General 
Law  (or  Jus  Rerum),  and  inserted  in  Special  Law  (or  Jus  Per- 
sonarum).     [See  above,  note  2,  and  also  Table  IV.  Sec.  2.] 
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Table  ii.  It  is  scarcely  necessary  to  remark,  that  I  have  here  been 
speaking  of  a  Dignity  considered  simply  or  by  itself.  The 
status  or  conditions  constituted  by  rights  of  the  sort,  are  ab- 
solutely distinct  from  the  political  or  public  status,  which  not 
unfrequently  concur  with  them  in  the  same  individuals.  The 
political  powers  of  an  English  Peer,  might  be  precisely  what 
they  are,  although  he  were  not  distinguished  by  a  single 
honorary  title.  And  a  right  to  a  Dignity  (as  to  that  of  Baro- 
net, for  instance),  is  frequently  unconnected  with  a  political 
or  public  character. 

8.  Certain  Conditions  are  purely  or  mostly  onerous. — Such 
is  the  Condition  of  the  Slave:  to  whom  the  Law  refuses 
rights,  or  deals  them  with  a  niggard  hand.  According  to  the 
Roman  Law  (down  to  the  age  of  the  Antonines),  the  slave 
had  'nullum  caput;9  was  'res:'  that  is  to  say,  he  was  the 
subject  of  rights  residing  in  his  master ;  lay  under  obligations 
towards  his  master  and  others ;  but  enjoyed  not  a  particle  of 
right  against  a  single  creature.  As  the  subject  of  another's 
rights,  he  was  susceptible  of  damage ;  but  he  was  not  sus- 
ceptible of  injury. — According  to  the  same  system  (in  its 
earlier  and  ruder  state),  the  Son  inpotestate9  and  the  Wife  in 
manu,  were  also  '  res,9  in  respect  of  the  Father  and  Husband ; 
although  they  had  4  caput,9  or  were  invested  with  rights,  in 
respect  of  third  persons. 

Now  to  talk  of  a  right  or  interest  in  a  purely  onerous  condi- 
tion, were  to  talk  absurdly.  But  so  far  as  a  condition  is  lu- 
crative, or  consists  of  rights  and  advantages,  we  may  imagine 
an  interest  in  the  condition,  considered  as  a  complex  whole : 
considered  as  'juris  universitas:9  considered  without  refer- 
ence to  the  single  and  separate  rights,  which  are  component 
or  constituent  parts  of  it.  And  this,  I  incline  to  think,  is 
a  mark  of  every  status  not  purely  onerous :  although  there 
are  certain  aggregates,  or  universities  of  rights,  to  which  the 
name  of  status  is  inapplicable.  In  other  words,  though  every 
juris  universitas  is  not  a  condition,  every  condition,  so  far  as  it 
consists  of  rights,  is  juris  universitas. 

Accordingly,  the  party  has  a  right  in  his  condition,  analo- 
gous to  ownership  in  a  single  or  individual  thing :  jus  in  rem : 
a  right,  or  interest,  which  avails  against  the  world  at  large 
(although  the  several  rights,  which  are  ingredients  in  his 
condition,  be  rights  in  personam  merely). 

Consequently,  wrongs  against  this  right  are  analogous  to 
wrongs  against  ownership :   And,  according  to  the  practice 
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of  the  Roman  Law.  wrongs  of  both  classes  are  redressed  by   Table  11 

1  j-  Note8,C.b. 

analogous  remedies.  > — ,1— ~ 

Where  the  individual  thing  is  unlawfully  detained  from  the 
owner,  he  vindicates  or  recovers  the  thing  by  an  action  in  rem. 
Where  the  right  in  the  condition  is  wrongfully  disputed,  the 
party  asserts  his  right  by  a  peculiar  and  appropriate  action, 
'  quee  in  rem  esse  videtwr.9 

According  to  the  practice  of  the  English  Law,  contro- 
versies touching  conditions,  and  other  juris  universitates,  are 
commonly  decided  or  tried  in  an  indirect  or  incidental  man- 
ner. Some  particular  right,  parcel  of  the  complex  whole,  is 
the  immediate  object  of  the  proceeding ;  and  the  more  com- 
prehensive question  is  handled  in  the  course  of  this  proceed- 
ing, obliquely,  or  by  way  of  episode.  Tor  example,  The 
interest  of  the  Assignees  in  the  Estate  and  Effects  of  the 
Bankrupt  (or,  changing  the  expression,  in  the  aggregate  or 
university  of  his  rights),  is  frequently  impugned  and  asserted 
in  an  action  of  assumpsit  or  trover.  And,  thus,  a  question  of 
legitimacy  (precisely  a  question  de  statu),  is  not  uncommonly 
agitated  in  an  action  of  ejectment  or  trespass. 

For  these  reasons,  juris  universitates,  or  rights  in  aggre- 
gates of  rights,  stand  out  sharply  in  the  Roman  Law,  and 
are  marked  with  comparative  indistinctness  in  the  English. 
But  rights  of  the  sort  are  not  the  less  known  to  the  latter. 
They  are,  in  truth,  essential  or  necessary  parts  in  every  pos- 
sible system  of  rights  and  obligations.  And,  if  I  were  not 
limited  with  respect  to  space  and  time,  I  could  mention  cer- 
tain proceedings,  before  certain  of  the  English  Courts,  wherein 
rights  of  the  sort  are  brought  directly  in  question :  wherein 
the  complex  whole,  abstracted  from  its  component  parts,  is 
the  immediate  object  of  the  controversy. 

The  wrongs,  against  rights  in  conditions,  to  which  I  have 
just  adverted,  are  analogous  to  dispossession  or  detention,  in 
the  case  of  dominion  or  ownership.  But  a  right  in  a  condi- 
tion, like  ownership  in  an  individual  thing,  is  also  obnoxious 
to  offences  which  differ  from  dispossession:  by  which  the 
enjoyment  of  the  right  is  not  usurped ;  by  which  the  title  of 
the  party  is  not  impugned ;  but  by  which  the  right  is  never- 
theless annihilated,  or  its  value  diminished  or  endangered. 
E.  g.  To  wound  or  beat  the  Child,  is  an  offence  against  the 
Condition  of  the  Father.  For  the  mass  of  the  rights  and 
advantages  which  accrue  to  the  father  from  his  fatherhood,  is 
thereby  put  in  jeopardy,  or  positively  lessened  in  worth. — To 
slay  the  Husband  and  Father,  is  not  only  a  crime  punishable 
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Table  II.  on  the  part  of  the  community,  but  is  also  a  civil  injury  to 
t  m  , '  '.  /  the  Conditions  of  the  Wife  and  Child.  For  the  sum  of  the 
rights  and  advantages  arising  from  their  relation  to  the 
deceased,  is  annihilated  or  diminished  by  the  act.  According 
to  the  notions  and  the  practice  which  have  obtained  in 
modern  times,  the  civil  injury  merges  in  the  crime.  But 
still  it  is  easy  to  imagine,  that  the  Law  might  impose  upon 
the  criminal  a  twofold  obligation:  an  obligation  to  suffer 
punishment,  on  the  part  of  the  community  at  large ;  and  a 
further  obligation  to  satisfy  the  parties,  whose  interest  in  the 
deceased  he  has  destroyed.  Before  the  abolition  of  Appeals, 
this  was  nearly  the  case  in  the  Law  of  England.  The  mur- 
derer was  obnoxious  to  punishment,  properly  so  called  ;  and, 
in  case  that  punishment  were  not  inflicted,  the  wife  and  the 
heir  of  the  slain  were  entitled  to  vindictive  satisfaction, 
which  they  exacted  or  remitted  at  their  pleasure. — If  I 
slander  your  servant,  and  you  turn  him  off  in  consequence,  I 
wrong  your  servant  in  his  condition.  I  debar  him  from  that 
aggregate  of  contingent  advantages,  which  his  stay  in  your 
service  might  have  given  him. — To  slander  the  skill  of  a 
surgeon,  or  to  question  without  cause  the  solvency  of  a  trader, 
are  wrongs  of  the  same  sort.  They  are  not  violations  of 
rights  to  individual  subjects  or  objects,  but  are  offences 
against  conditions.  They  tend  to  abridge  the  sum  of  those 
future  and  indeterminate  advantages,  which  the  surgeon  may 
derive  from  his  calling,  or  the  trader  from  his  trade. 

In  short,  of  the  several  properties  or  marks  which  may  be 
found  in  every  status,  the  following  would  seem  to  be  one  :— 
Every  status,  so  far  as  it  consists  of  rights,  is  *  juris  univer- 
sitas.'  Therefore,  as  an  aggregate  of  rights,  and  abstracted 
from  its  component  parts,  it  is  the  subject  of  a  right  in  rem 
which  is  analogous  to  the  right  of  ownership.  Therefore, 
each  of  these  rights  is  obnoxious  to  wrongs,  which  are  also 
analogous.  Therefore,  whatever  may  be  the  practice  of  this 
or  that  system,  offences  against  ownership,  and  offences 
against  rights  in  conditions,  admit  of  analogous  remedies. 

In  conditions  which  are  purely  onerous,  or  consist  of  obli- 
gations only,  this  mark  is  not  to  be  found.  But  conditions 
of  that  sort  commonly  correlate  with  others  in  which  the 
mark  occurs.  The  condition  of  slave,  for  instance,  is  implied 
in  the  condition  of  master :  and  when  I  consider  the  latter, 
I  necessarily  consider  the  former.  Consequently,  if  the 
mark  in  question  belongs  to  lucrative  conditions,  it  is  also, 
indirectly,  a  mark  of  onerous  conditions. 
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4.  Single  persons,  or  persons  determined  singly,  may  be  Table 1  ii. 
marked  or  distinguished  by  peculiar  rights  and  capacities,  or  t  oe,'  '  ; 
peculiar  duties  and  incapacities.  For  example,  The  Legisla- 
ture may  grant  to  an  individual,  or  to  a  corporate  body,  the 
monopoly  of  some  commodity :  laying  on  that  individual,  or 
on  that  artificial  person,  peculiar  obligations  with  respect  to 
the  manufacture  or  import. 

By  the  Eoman  Lawyers,  and  by  modern  expositors  of 
the  system,  rights  and  obligations  of  the  sort  are  often 
denominated  singular :  oftener,  and  less  ambiguously,  privi- 
legia. 

Now  certain  of  these  privilegia  have  many  of  the  marks  of 
conditions,  but  yet  are  distinguished  from  conditions.  They 
are  not  styled  conditions,  nor  are  they  inserted  in  *  The  Law 
of  Persons :'  the  department  of  the  Corpus  Juris  which  is 
occupied  with  the  description  of  conditions;  and  which 
would  be  named  more  appositely,  if  it  were  called  '  The  Law 
of  Status.9 

Nor  is  this  exclusion  capricious.  All  privileges  are  pecu- 
liar or  distinctive ;  and  some  of  them  have  other  marks, 
which  are  also  found  in  conditions.  But  though  conditions 
are  peculiar,  still  they  are  common  or  general,  as  contra- 
distinguished from  singular :  Privileges  are  peculiar  and  sin- 
gular. Conditions  distinguish  persons,  considered  as  members 
of  classes :  Privileges  distinguish  persons,  considered  singly 
or  individually.  The  distinctive  rights  and  duties  of 
Fathers,  Wives,  and  Infants,  constitute  conditions :  Distinc- 
tive rights  or  duties  limited  to  Sempronius  or  Styles,  are  not 
a  condition.  At  least,  they  are  not  a  condition  fit  for  the  Law 
of  Persons. 

For  the  Law  of  Persons  or  Status  (and  the  Corpus  Juris  in 
general),  ought  to  be  occupied  with  matters  of  wide  and  last- 
ing concern.  It  should  no  more  stoop  to  the  description  of 
these  singularities  or  anomalies,  than  the  Law  or  Doctrine  of 
Contracts  should  attempt  to  anticipate  the  peculiarities 
which  distinguish  contracts  individually. 

Privileges  are  matter  for  a  peculiar  department  belonging 
to  Jus  Rerum.  For,  in  this  peculiar  department,  they  should 
not  be  described  singly,  but  considered  generally.  It  should 
merely  determine  the  principles  which  regulate  privileges  as 
a  class. 

In  truth,  the  Statutes,  or  Customs,  which  create  or  esta- 
blish privileges,  can  hardly  be  ranked  with  Laws.  They  are 
mere  anomalies :  exorbitant  or  irregular  commands  proceed- 
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Table  11.  ing  from  the  Legislature;  or,  what  in  effect  is  exactly  the 
v.°  /  LJ  same  thing,  eccentric  customs  tacitly  sanctioned  by  the  Le- 
gislature. They  are  not  so  much  analogous  to  laws  or  rules 
of  law,  as  to  titles,  or  investitive  events.  And,  accordingly, 
most  of  them  must  be  proved  by  the  parties  who  are  interested 
in  sustaining  them,  before  the  Courts  of  Justice  can  know  or 
notice  their  existence. 

Consequently,  one  mark  of  Conditions  is  this :  A  Condition 
or  Status  is  common  to  persons  of  a  class,  and  is  not  restricted 
to  persons  singly  or  individually  determined. 

But  this,  like  most  propositions,  must  be  qualified.    There 
are  certain  powers  or  rights  and  also  certain  duties,  which 
are  properly  ranked  with  conditions  and  inserted  in  the  Law 
of  Persons,  although  they  are  limited  to  single  men  or  to 
single   bodies   of  men.     The  principle  which  suggests  the 
exclusion  of  singular  rights  and   obligations,  points  at  the 
propriety  of  admitting  them  in  these  excepted  cases.     For 
the  powers  and  duties  in  question  are  of  wide  and  lasting 
concern  :  And  if  they  were  not  inserted  in  the  Corpus  Juris, 
this  would  be  little  better  than  a  fragment  and  a  riddle. 
Such  are  the  powers  of  the  Sovereign,  where  the  Sovereign 
is  One.  And  such  are  the  rights  and  duties  of  certain  magis- 
trates or  companies,  who  though   they  are   single  persons, 
natural  or  artificial,  are  clothed  with  functions  which  deeply 
concern  the  general,  and  run  in  a  continued  vein  through  the 
mass  or  aggregate  of  the  law. 

5.  It  appears  from  the  last  section,  that  a  Condition  or 
Status  is  common  to  persons  of  a  class.  To  which  I  will  add 
(superfluous  as  the  addition  may  seem),  that  no  Condition 
or  Status  extends  to  persons  indiscriminately.  The  rights  or 
duties  which  constitute  a  Condition,  reside  exclusively  in  per- 
sons of  a  given  description :  though  many  of  the  duties  or 
rights  to  which  they  correspond,  may  reside  in  persons 
generally,  or  even  in  all  persons. 

This  is  a  truism.  But,  like  all  other  truisms,  it  is  prone  to 
slip  from  the  memory.  If  the  excellent  Sir  Matthew  Hale 
had  looked  to  it  steadily,  and  had  stayed  to  ask  the  meaning 
of  *  Jus  Personarum,9  it  is  certain  that  he  would  not  have 
fallen  into  an  extremely  gross  error  which  deforms  his  Ana- 
lysis of  the  Law.  (See  post,  in  Tables  VII.  and  VllL,  the 
Arrangement  proposed  by  Hale,  and  adopted  by  Blackstone.) 
Under  the  '  The  Bights  of  Persons '  (meaning  '  The  Law  of 
Persons '),  they  have  placed  the  right  to  liberty ;  the  right  to 
bodily  security ;  the  right  to  reputation ;  with  the  rest  of 
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certain  rights  which  they  are  pleased  to  style  absolute :  Rights  Table  ii. 
which,  nevertheless,  belong  pre-eminently  and  conspicuously  -  ,'  V 
to  '  The  Law  of  Things  :'  which  of  all  imaginable  rights  are 
precisely  the  most  general :  which,  in  every  region  on  earth, 
reside  in  every  person  to  whom  the  Sovereign  or  State  ex- 
tends a  particle  of  protection.  Such,  at  least,  is  the  case 
with  the  right  to  bodily  security,  and  also  with  the  right  to 
liberty :  i.  e.  the  right  of  exercising,  without  molestation 
from  others,  that  liberty  of  doing  or  forbearing  which  is  con- 
ceded by  the  Law.  And  such  is  the  case,  nearly,  with  all 
the  rest  of  the  rights,  which,  under  the  name  of  absolute,  they 
have  foisted  into  the  Law  of  Persons.  All  of  them  are  rights 
residing  in  all  persons,  or,  at  least,  in  persons  generally. 

To  speak  plain  English,  they  either  forgot  to  ask,  or  they 
considered  slightly  and  superficially,  the  following  obvious 
questions : — What  is  a  Status  or  Condition  ?  What  are  the 
fit  contents  of  that  department  of  the  Law  which  is  styled 
by  the  Roman  Lawyers,  or,  rather,  by  their  followers,  Jus 
Personarum  ? 

The  terms  which  Hale  employs,  and  which  Blackstone 
copies,  shew,  without  more,  that  such  was  the  fact.  How 
does  the  title  '  Bights  of  Persons 9  apply  to  the  department 
in  question  more  than  to  another?  The  Bights  and  Obliga- 
tions of  Persons  are  the  subjects  of  all  Law ;  and  all  the 
various  departments  into  which  it  is  divided,  equally  concern 
such  rights.  What  would  be  thought  of  a  treatise  on  the 
various  races  of  mankind  which  should  distinguish  White 
Men  or  Black  Men  by  the  simple  appellative  '  Men '  ? 

Nor  can  we  impute  this  absurdity  to  the  Roman  Lawyers, 
and  suppose  that  Hale  and  Blackstone  were  blinded  by  their 
example.  For  they  nowhere  style  this  department  'The 
Rights  of  Persons.9  In  two  or  three  passages  which  lie  at  the 
threshold  of  their  Institutes,  and  in  which  a  stranger  to  their 
system  naturally  sticks  and  is  ensnared,  they  do,  indeed,  call 
it  *  The  Law  of  Persons,'  or  '  The  Law  which  concerns  Per- 
sons.' And  here,  I  admit,  they  have  fallen  into  nonsense 
which  is  scarcely  less  gross  than  the  other.  But  their  usual 
names  for  the  department  are  these  :  '  Divisio  Personarum ' 
— *  De  Conditions  Hominum  * — *  De  Statu  Hominum ' — '  De 
Personarum  Statu : '  Names  not  inapposite,  and  intimating 
clearly  enough  the  general  scope  of  their  Arrangement. 

Nor  is  the  opposite  department  styled  by  the  Roman  Lawyers 
'  The  Rights  of  Things :  *  a  title  which,  taken  literally,  ascribes 
rights  to  rights,  and  to  things,  acts,  and  forbearances,  as  subjects 
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Note  3*0  b    an^  ofrJec*s  of  rights.     Their  name  was  not  absurd,  although 

* A- '  it  was  wretchedly  obscure.     It  was  obscure  in  consequence  of 

its  ambiguity,  and  in  consequence  of  its  elliptical  shape.  For 
as  *  res,9  in  one  of  its  senses,  signifies  things,  c  Jus  Berum '  (or 
'  Jus  quod  ad  Res  pertinet ')  will  hardly  suggest  to  a  novice 
surely  and  readily,  the  meaning  which  was  really  intended : 
namely,  The  Law  of  Rights  and  Obligations  (abstracted  from 
Conditions.)  And  though  the  term  *  res '  signifies  rights 
and  obligations,  still  the  elliptical  expression  '  Jus  Rerum ' 
drops  the  characteristic  of  the  department  in  question:  namely, 
that  it  relates  to  Bights  and  Obligations  abstracted  from  Con- 
ditions, and  is  thereby  distinguished  from  '  Jus  PersonarumJ 
or  the  department  which  treats  of  Conditions. 

Before  I  conclude  this  digression,  which  has  run  to  uncon- 
scionable length,  I  will  yet  venture  a  remark. — The  contents 
of  the  great  departments  *  jus  personarum  et  rerum,  are  per- 
fectly distinct  in  general,  but  cross  or  blend  occasionally. 
The  line  of  demarcation  by  which  the  departments  are 
severed  has  never  been  observed,  nor  should  it  be  observed, 
with  inflexible  rigour.  The  principles  or  grounds  of  Method 
are  subordinate  to  the  ends  of  Method. 

I  have  stated,  a  little  above,  that  certain  rights  and  obliga- 
tions, which,  strictly,  are  not  conditions,  should  yet  be  ranked 
with  conditions,  and  placed  in  the  Law  of  Persons.  I  may 
now  add,  that  certain  rights  and  obligations  which,  properly, 
constitute  conditions,  are  placed  with  propriety  in  the  Law  of 
Things. 

This  is  remarkably  the  case  with  the  rights  and  obligations 
of  those  who  are  styled  the  general  representatives  of  testators 
or  intestates,  or  are  said  to  represent  their  persons :  that  i9  to 
say,  who  succeed  per  universitatem  to  their  rights  and  duties, 
or,  at  least,  to  their  rights  or  duties  of  a  given  description  or 
class.  Such  is  the  heir,  whether  testamentary  or  legitimate,  of 
the  Roman  Law.  Such  are  the  executor  or  administrator  and 
the  next  of  kin,  in  the  Law  of  England.  And  such  (I  may 
add)  is  the  English  heir,  with  the  general  or  particular  devisee. 
As  opposed  to  the  executor,  etc.,  the  heir  or  devisee  has  been 
esteemed  a  singular  successor.  But  it  were  perfectly  easy  to 
demonstrate  that  he  is  *  successor  universalis,9  or  a  general 
representative  of  the  deceased.  For  he  succeeds  universally 
or  generally  to  rights  and  duties  of  a  class,  or,  at  least,  to 
duties  of  a  class. 

Now  I  think  you  would  hunt  in  vain  for  a  single  property 
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or  mark,  whereby  the  rights  and  duties  of  such  universal  sue-    Table il 
cessors  can  be  distinguished  from  the  purest  of  the  Conditions  »f  V  *  -' 
which  are  placed  in  the  Law  of  Persons.     And,  accordingly, 
Sir  Matthew  Hale,  in  his  Analysis  of  the  Law,  has  posted  in 
that  department  the  relation  of  Ancestor  and  Heir :  i.  e.  the 
status  or  condition  of  the  latter. 

And  yet  these  rights  and  duties  have  never  been  styled 
conditions,  and  are  placed  by  general  consent  in  the  Law  of 
Things.  The  reason  of  which  seeming  anomaly  I  take  to  be 
this. 

By  dividing  the  aggregate  of  the  law  into  'jus  personarum 
et  rerum,'  two  important  ends  are  or  may  be  attained : 
brevity  and  distinctness.  Sights  and  duties  in  general  ( — all 
that  can  be  said  about  them  apart  from  conditions),  are  severed 
or  abstracted  from  the  distinctive  rights  and  duties  of  which 
conditions  are  composed.  Hence  rights  and  duties  in  general 
are  described  once  for  all.  And,  hence,  the  march  of  these 
general  descriptions  is  comparatively  clear  and  easy :  being 
freed  from  the  numerous  restrictions,  extensions,  and  explana- 
tions with  which  we  must  take  these  descriptions,  when  we 
look  at  the  matter  of  conditions.     (See  Table  IV.  Sec.  2.) 

But  in  case  the  rights  and  duties  of  these  general  represen- 
tatives or  successors  were  ranked  with  status  or  conditions, 
the  two  important  ends,  which  are  attained  by  the  division, 
would  be  thwarted  rather  than  advanced.  For  the  special 
matter  in  question  is  inseparably  connected  and  interlaced 
.  with  the  general  scheme  or  system  of  rights  and  obligations. 
In  order  to  the  explanation  of  the  last,  the  former  must  be 
expounded  with  it.  Consequently,  an  attempt  to  treat  the 
former  apart  from  the  other,  would  lead  to  repetition  and 
obscurity.  Such  is  the  intrinsic  connection  subsisting  be- 
tween the  two,  that  they  must  be  considered  jointly  in  spite  of 
the  attempt  to  sever  them.  And  the  title  assigned  to  the 
former  in  the  Law  of  Persons,  were,  therefore,  a  mere  ex- 
crescence without  an  intelligible  purpose. 

The  questions  which  I  have  laboured  to  elucidate  in  this 
long  andwearisome  digression,  are  probably  the  most  difficult 
which  the  science  of  jurisprudence  presents.  Beyond  a  doubt 
they  rank  with  the  most  important.  For  every  attempt  to 
digest^the  aggregate  of  the  law,  or  to  compose  a  treatise  or 
commentary  embracing  the  same  subject,  ought  to  be  preceded 
by  a  perspicuous  notion  of  the  leading  distinctions  and  divi- 
sions.    On  the  degree  of  precision  and  justness  with  which 
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Table  ii.   these  are  conceived  and  predetermined  the  merit  and  success 
*  b^c/ct*   of  the  attempt  will  mainly  depend.     Errors  or  defects  in  the 
'      '      '  detail  are  readily  extirped  or  supplied.   Errors  in  the  general 
design  infect  the  entire  system,  and  are  absolutely   incur- 
able. 

But  of  all  distinctions  and  divisions,  the  most  comprehen- 
sive are  these : — The  distinction  between  CondUians9  and  the 
Eights,  Obligations,  and  Capacities  which  are  not  Conditions ; 
— The  division  of  Law  into  general  and  special,  or  Law  of 
Things  and  Law  of  Persons. 

To  fix  that  distinction  firmly,  and  to  draw  an  intelligible 
line  between  those  two  departments,  were  to  cleanse  the 
science  from  much  of  the  confusion  and  jargon  by  which  it  is 
obscured  and  disgraced.  And  if  the  few  desultory  remarks 
which  I  have  ventured  to  throw  out,  should  turn  the  attention 
of  the  reflecting  to  these  weighty  and  perplexing  problems,  I 
shall  feel  myself  more  than  repaid  for  the  labour  which  they 
have  cost  me,  crude  and  defective  as  they  are. 

(c.)  It  is  said  in  a  preceding  section  (C.  a.),  €  that  of  rights 
which  avail  or  obtain  against  other  persons  generally,  some  are 
rights  over  or  to  persons,  and  some  have  wo  subject  (person  or 
thing).'  Examples  of  the  former  have  been  given  in  the  last 
section  (C.  b.).  I  will  now  produce,  as  briefly  as  I  can,  a  few 
instances  of  the  latter. 

1.  The  right  to  reputation. — The  scope  or  end  of  this  right, 
is  the  esteem  or  goodwill  of  the  public ;  of  that  indeterminate 
number  of  indeterminate  persons,  by  whom  the  person  in 
question  may  happen  to  be  known.  And  here,  it  is  manifest, 
there  is  not  the  shadow  of  a  subject,  over  which  the  right  can 
be  exercised,  or  in  which  it  can  be  said  to  inhere  or  exist.  It 
is  merely  a  right  to  that  mass  of  contingent  enjoyments, 
which  the  person  may  chance  to  derive  from  general  appro- 
bation and  sympathy.  And  yet  this  is  a  right  which  avails 
against  the  world  at  large :  every  false  imputation  thrown 
upon  the  person  in  question,  being  a  delict  or  injury  affecting 
or  committed  against  it. 

2.  A  monopoly :  or  the  right  of  vending  exclusively  com- 
modities of  a  given  class. — This  is  aright  which  illustrates  in 
a  striking  manner  the  nature  of  jus  in  rem.  Here,  the  generic 
character  of  the  right  stands  alone.  There  is  not  a.single 
circumstance  to  draw  the  attention  from  it.  There  is  no 
determinate  subject  (person  or  thing),  over  which  the  right 
is  exercised,  or  in  which  it  can  be  said  to  exist.    Nor  is  it  a 
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right  to  sell  commodities  of  the  class.     For  that  is  a  right  J^JgVc 
which  the  party  would  enjoy  without  the  monopoly.      The       c.k*  "' 
right  consists  in  the  duty,  which  is  imposed  upon  other  per-  *"    '      ' 
sons  generally,  to  forbear  from  all  such  acts  as  would  defeat 
or  thwart  its  purpose :  namely,  from  selling  commodities  of  the 
class. 

3.  Certain  of  those  rights  which  are  styled  in  the  English 
Law  franchises :  as,  for  instance,  right  of  exercising  juris- 
diction in  a  given  territory,  or  a  right  of  levying  a  toll  at  a 
bridge  or  ferry. — In  each  of  these  cases,  the  law  empowers  the 
party  to  do  certain  acts,  and  lays  a  negative  obligation  upon 
other  persons  generally  to  forbear  from  disturbing  the  exer- 
cise. But  the  acts  are  not  exercised  over  a  determinate  sub- 
ject. And  this  peculiarity  distinguishes  the  interest  of  the 
party  from  an  interest  in  a  person  or  thing;  as,  for  instance, 
property  in  a  slave — the  interest  of  the  father  or  guardian  in 
the  child  or  ward — ownership  or  servitus  in  or  over  a  field. 

It  is  scarcely  necessary  to  add,  that  the  rights  in  personam, 
which  concur  with  the  rights  in  question,  are  perfectly  dis- 
tinct from  the  latter.  Those  who  reside  within  my  territory 
are  bound  to  bring  their  plaints  into  my  court.  Those  who 
traverse  my  bridge  or  ferry  are  bound  to  pay  me  a  toll.  But 
these  are  positive  obligations,  specially  attaching  upon  persons 
who  stand  in  peculiar  positions.  They  are  broadly  dis- 
tinguished from  the  general  or  negative  duties,  of  which  my 
right,  considered  as  jus  in  rem,  is  constituted  or  composed : 
e.  g.  not  to  usurp  jurisdiction  within  the  limits  of  the  ter- 
ritory, or  not  to  molest  passengers  crossing  the  bridge  or 
ferry. 

4.  Bights  or  interests  in  certain  conditions,  considered  as 
juris  universitates.     (See  above,  C.  b.) 

In  many  cases,the  right  of  interest  in  the  condition  concurs 
with  a  right  or  interest  over  or  in  a  person.  For  example,  the 
father  or  husband  has  an  interest  in  the  child  or  wife ;  the 
child  or  wife,  in  the  father  or  husband ;  the  master,  in  the 
slave  or  servant.  But,  in  other  cases,  there  is  no  determinate 
subject  (person  or  thing)  to  which  the  right  in  the  condition 
can  be  said  to  relate.  Such  are  rights  in  the  conditions 
which  are  constituted  by  callings  or  professions.  (See  above, 
C.  b.) 

(d.)  One  of  the  great  desiderata  in  the  language  of  juris- 
prudence is  this :  A  pair  of  opposed  expressions  denoting 
briefly  and  unambiguously  the  two  classes  of  rights  which  are 
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Table II.    the  subject  of  the  present  note:  namely.  Bights  availing 
*  ote  ,  .     ggainst  persons  generally  or  universally,  and  Bights  availing 
against  persons  certain  or  determinate. 

The  opposed  or  contrasted  expressions  commonly  employed 
for  the  purpose,  are  the  following  :  *  jus  in  re '  and  'jus  ad 
rem:'  'jus  in  rem9  and  'jus  in  personam: '  'jus  reale9  and 
'  jus  personate : '  '  dominium  9  (sensu  latiore)  and  '  obligation 
But  these  are  liable  to  the  general  objection  which  I  have  ex- 
plained in  the  preceding  remarks.  (See  C.  a.  b.  c.)  Jus  in  re, 
jus  in  rem,  jus  reale  and  dominium,  will  none  of  them  denote, 
without  a  degree  of  ambiguity,  the  entire  class  of  rights  which 
avail  against  the  world  at  large.  Although  they  are  often 
employed  in  that  extensive  signification,  they  commonly 
signify  such  of  those  rights  as  are  rights  to  determinate 
thing  8. 

Besides  this  general  objection,  each  of  these  pairs  of  terms 
is  liable  to  special  objections,  which  now  I  will  briefly  indi- 
cate. In  the  course  of  this  review,  certain  terms,  synony- 
mous with  the  terms  in  question,  will  be  noticed  with  the 
same  brevity.  At  the  close,  I  will  shortly  state  my  reasons 
for  giving  a  decided  preference  to  'jus  in  rem  etjus  in  per- 
sonam? 

1.  'Jus  in  re*  and 'Jus  ad  rem.' — Jus  ad  rem  signifies 
any  right  which  avails  against  a  person  certain.  Still  it  is 
often  restricted  to  a  species  of  such  rights:  to  those  which 
correlate  with  obligations  *  ad  dandum  aliquid.'  (See  above, 
B.  c:  C.  b.:  And  see  below,  note  4.)  It  is,  therefore,  am- 
biguous. « 

2.  '  Jus  reale 9  and  '  Jus  personate.9 — For  the  numerous 
ambiguities  which  stick  to  these  expressions,  see  below, 
note  5. 

3.  ' Dominium9  (sensu  latiore)  and  'Obligatio? — Besides 
the  general  objection  which  is  mentioned  above,  dominium 
(as  opposed  to  obligatio)  differs  from  dominium  (in  the  strict 
signification).  As  opposed  to  obligatio,  it  embraces  'jura  in 
re '  (in  the  sense  of  the  Classical  Jurists) :  that  is  to  say, 
'jura  in  re  aliend :9 rights  or  interests  in  subjects  which  are 
owned  by  others.  Taken  in  the  strict  signification,  it  is  di- 
rectly opposed  to  these  rights  :  being  synonymous  with  'pro- 
prietas,9  with  'in  re  potestas,9  or  with  'jus  in  re  propria? 
(See  Table  I. — For  the  numerous  ambiguities  which  beset 
the  term  obligatio,  see  Table  I.  note  6.) 
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4.  g  Potestas 9  and €  ObHgatio.9 — It  has  been  proposed  to  sub-  Table  ii. 
stitute  these  in  the  place  of  dominium  and  obUgatio,  jus  in  >1  /  V 
rem,  and  jus  in  personam,  etc.    But  this  were  a  change  to  the 

worse.  For,  first,  potestas,  as  synonymous  with  dominium,  is 
encumbered  with  all  the  ambiguities  which  stick  to  the  latter. 
And,  secondly,  it  is  liable  to  an  objection  from  which  the 
latter  is  free.  For  it  usually  signifies  certain  species  of  the 
rights  which  avail  against  persons  determinate :  namely,  the 
rights  of  the  master  against  the  slave  ( — '  potestas  domino- 
rum  in  servos ') ;  and  the  rights  of  the  paterfamilias  against 
his  descendants  ( — '  patria  potestas/  or  '  potestas  parentum 
inliberos'). 

5.  c Absolute  rights 5  and  *  Relative  rights.' — Eights  which 
avail  against  persons  generally  or  universally,  and  rights  which 
avail  against  persons  certain  or  determinate,  are  not  unfre- 
quently  opposed  by  the  names  of  absolute  and  relative.  But 
these  expressions,  as  thus  applied,  are  flatly  absurd.  For 
rights  of  both  classes  are  relative :  Or,  in  other  words,  rights 
of  both  classes  correlate  with  duties  or  obligations.  The  only 
difference  is,  that  the  former  correlate  with  duties  which  are 
incumbent  upon  the  world  at  large ;  the  latter  correlate  with 
obligations  which  are  limited  to  determined  individuals. 

6.  '  Jura  quae  valent  in  personas  generatvm,9  and '  Jura  quse 
valent  in  personas  certas  sive  determinatas' — These  expres- 
sions are  sufficiently  clear  and  precise.  But  they  are  rather 
definitions  than  names,  and  are  much  too  long  for  ordinary 
use.  To  the  purposes  of  discourse,  brevity  is  just  as  neces- 
sary as  distinctness  or  precision. 

7.  €  Law  of  Property 9  and  '  Law  of  Contract.' — These  ex- 
pressions, as  thus  opposed,  are  intended  to  express  the  dis- 
tinction which  is  the  subject  of  the  present  note.  But  they 
do  the  business  wretchedly.  Of  the  numerous  objections 
which  immediately  present  themselves, -I  will  briefly  advert 
to  the  following.  1°.  We  need  contrasted  expressions  for  the 
two  classes  of  rights,  and  not  for  the  laws  or  rules  of  which 
those  rights  are  the  creatures.  2°.  Property  is  liable  to  the 
objection  which  applies  to  dominium.  In  this  instance,  its 
meaning  is  generic.  It  signifies  rights  of  every  description 
which  avail  against  the  world  at  large.  But,  in  other  in- 
stances, it  distinguishes  some  species  of  those  rights  from  some 
other  species  of  the  same  rights.      For  example :  It  signifies 
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Table  ii.    ownership,  as  opposed  to  servitude  or  easement •  or  it  signifies 
< — 1L~U  ownership  indefinite  in  point  of  duration,  as  opposed  to  an 
interest  for  a  definite  number  of  years.      In  short,  if  I  tra- 
velled through  all  its  meanings  and  attempted  to  fix  them 
with  precision,  this  brief  notice  would  swell  to  a  long  disser- 
tation.     8°.  Contract  is  not  a  name  for  a  class  of  right*,  but 
for  a  class  of  the  facts  or  titles  bj  which  rights  are  generated. 
4°.  Bights  arising  from  contracts  are  only  a  portion  of  the 
rights,  which  the  expression  '  law  of  contract '  is  intended  to 
indicate.      For  '  law  of  contract,'  as  opposed  to  '  law  of  pro- 
perty/ denotes,  or  should  denote,  rights  in  personam  certain: 
a  class  which  embraces  rights  not  arising  from  contracts,  aa 
well  as  the  species  of  rights  which  emanate  from  those 
sources. 

8.  '  Jus  in  rem '  and  *  Jus  in  personam.9 — Of  all  customary 
expressions  for  the  classes  of  rights  in  question,  these  art* 
incomparably  the  best.  *  Jus  in  personam '  (certam  sive  <b- 
terminatam),  is  expressive  and  free  from  ambiguity.  Cat 
down  to  jus  in  personam,  it  is  also  sufficiently  concise.  J& 
in  rem,  standing  by  itself,  is  ambiguous  and  obscure.  Bat 
when  it  is  contradistinguished  from,  jus  in  personam^  it  catches 
a  borrowed  clearness  from  the  expression  to  which  it  is 
opposed. 

Another  decisive  reason  in  favour  of  these  terms  will  be 
found  in  the  following  remarks. 

The  phrase  'in  rem'  is  an  expression  of  frequent  occur- 
rence. And  in  all  the  instances  in  which  it  occurs,  the  sub- 
ject to  which  it  is  applied  is  a  something  which  avails  gene- 
rally :  '  quod  generatim  in  causam  aliquam  valet.' 

Take  the  following  instance  from  the  language  of  the 
English  Law. 

The  Judgments  of  Courts  of  Justice  are  evidence  against 
parties  to  the  cause,  and  against  the  determinate  persons 
(succeeding  or  representing  them)  who  are  styled  their  jprit**- 
As  against  persons  who  are  neither  parties  nor  privies,  judg- 
ments, speaking  generally,  are  not  evidence.  But  certain 
judgments  are  excepted  from  the  general  principle,  and  art 
evidence  against  all  persons,  or,  at  least,  against  the  world 
at  large.  Accordingly,  judgments  of  this  species  are  marked 
by  a  peculiar  name :  And  that  peculiar  name  is,  *  judgments 
in  rem9 

In  this  instance,  the  phrase  in  rem,  and  the  manner  of  &p 
plying  it,  are  manifestly  borrowed  from  the  Roman  Lawyers. 
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For  the  latter  is  analogous  to  the  manner  in  which  they  em-  table  n. 
ploy  the  phrase,  wherever  it  occurs  in  their  writings.  When-  t_  /  ' ; 
ever  they  use  the  phrase,  they  always  intend  a  something 
which  avails  generally  or  universally :  in  &vour  of  a  deter- 
mined  person  against  persons  indeterminate;  or  in  favour 
of  indeterminate  persons  against  a  person  determined. — The 
cases  to  which  they  apply  it,  I  omit.  For  they  could  hardly 
be  made  intelligible,  unless  I  wearied  the  reader  with  long 
and  unseasonable  explanations. 

How  the  phrase  in  rem  came  to  acquire  this  meaning,  it  is 
not  very  easy  to  perceive.  It  is  one  of  the  elliptical  expres- 
sions with  which  language  abounds,  and  which  too  frequently 
obscure  the  simplest  and  easiest  notions.  In  this  instance, 
it  might  perhaps  be  possible  to  restore  the  links  which  are 
dropped :  to  connect  '  res '  (as  signifying  a  thing)  with  '  in 
rem 9  (as  signifying  generality).  But  I  have  neither  space 
nor  time  for  merely  etymological  researches. 

To  mark  the  important  purpose  to  which  the  phrase  may 
be  turned,  is  matter  of  more  moment. 

Although  it  is  applied  by  the  Soman  Lawyers  to  a  con- 
siderable number  of  cases,  they  always  apply  it  partially. 
They  nowhere  use  it  for  the  purpose  of  signifying  briefly  and 
unambiguously,  *  rights  of  every  description  which  avail 
against  persons   generally.9     The   large  generic  expression 

*  Jus  in  rem/  is  not  to  be  found  in  their  writings. 

This  expression  was  devised  by  the  Glossators,  or  by  the 
Commentators  who  succeeded  them.     Seeing  that  the  phrase 

*  in  rem '  always  imported  generality ,  and  feeling  the  need  of 
a  term  for  *  rights  which  avail  generally/  they  applied  the  for- 
mer to  the  purpose  of  marking  the  latter,  and  talked  of 
'  Juea  in  rem.9  And,  in  this  instance,  as  in  many  others, 
they  evince  a  strength  of  discrimination,  and  a  compass  of 
thought,  which  are  rarely  displayed  by  the  elegant  and  fas- 
tidious scholars  who  scorn  them  as  scholastic  barbarians.  In 
spite  of  the  ignorcmce  to  which  their  position  condemned 
them,  their  reason  was  sharpened  and  invigorated  by  the 
prevalent  study  of  their  age :  by  that  school  logic  which  the 
shallow  and  the  flippant  despise,  but  which  all  who  examine 
it  closely,  and  are  capable  of  seizing  its  purpose,  regard  with 
intense  admiration. 

Now  the  expression  jus  in  rem,  in  this  its  analogical  mean- 
ing, perfectly  supplies  the  desideratum  which  is  stated  above. 
For  as  'in  rem9  denotes  generality,  ' Jus  in  rem9  should 
signify  rights  availing  against  persons  generally.    Therefore, 

H  H  2 
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Table  it.  it  should  signify  all  rights  belonging  to  that  germs,  let  their 
AN°ot*-  4,  a/  specific  differences  be  what  they  may.  And  that  is  the  thing 
*      '      '  which  is  wanted. 

If  it  were  possible  for  me  to  fix  the  meaning  of  words,  I 
would  distinguish  the  two  classes  of  rights  and  obligations  in 
the  following  manner. 

1°.  Obligations  considered  universally,  I  would  style  c  Of- 
fices '  or  '  Duties.9 

2°.  Rights  which  avail  against  persons  generally  or  univer- 
sally, I  would  style  ^Rights  in  rem9 

3°.  Rights  which  avail  against  persons  certain  or  deter- 
minate, I  would  style  '  Rights  in  personam.9 

4°.  Obligations  which  are  incumbent  upon  persons  gene- 
rally or  universally  , 1  would  style  *  Offices 9  or  '  Duties.9 

6°.  To  those  which  are  incumbent  upon  persons  certain  or 
determinate,  I  would  appropriate  the  term  c  Obligations.9  (See 
Table  L  note  6.) 

Without  introducing  a  single  new  term,  and  without  em* 
ploying  an  old  one  in  a  new  manner,  we  should  thus  be 
provided  with  language  passably  expressive  and  distinct; 
which  would  enable  the  writer  or  speaker  to  move  onward, 
without  pausing  at  every  second  step  to  clear  his  path  of 
ambiguities.  All  that  is  necessary  to  this  desirable  end,  is 
to  use  established  terms  in  established  meanings,  taking  good 
care  to  use  them  determinately  :  i.  e.  to  restrict  each  term,  to 
its  appropriate  object. 


[J&Oie  4]  ' Jus  in  Be9  et  'Jus  ad  Rem:9 

(A.)  By  the  Classical  Jurists,  the  expression  jura  in  re 
is  opposed  to,  or  contradistinguished  from,  dominium,  pro- 
prietor, or  in  re  potestas.  (See  Table  L  and  Table  IE.,  note 
3.  C.  d.  3.)  For  example,  A  servitude  over  land  of  which 
another  is  the  owner,  is  'jus  in  re  (aliend) : '  but  the  right 
or  interest  of  the  owner,  is  *  dominium,9  '  proprietor,9  or  'in  re 
potestas.9  The  interest  of  the  Pledgee  or  Mortgagee,  and  the 
interest  of  the  Pledgor  or  Mortgagor,  are  also  respectively 
'jus  in  re  {aliend)  9  and  'dominium9  (or  'proprietas9).  For, 
in  the  Roman  Law,  as  in  English  Equity,  the  interest  of  the 
Mortgagee  is  considered  in  the  rational  light  of  a  mere  lien : 
a  security  for  the  performance  of  the  obligation  which  is  in- 
cumbent upon  the  Mortgagor. 

Consequently,  the  import  of  jus  in  re,  in  the  sense  of  the 
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Boman  Lawyers,  is  comparatively  narrow.    In  their  writings,    Table  ii. 
*  jura  in  ed  re,'  *  jura  in  re,'  or  (more  concisely  still)   'jura,'   b.  a.,  it.  hi 
are  the  opposite   of  ' dominion'   or  ' property.'     They  are  *      '      ' 
merely  abridged  expressions  for  'jura  in  re  aliend,9  as  contra- 
distinguished from  'jus  in  re  proprid.9    They  are  restricted 
to  such  of  the  rights,  availing  against  the  world  at  large,  as 
are  acquired  over  property  or  dominion  residing  in  another 
person. 

By  the  successors  of  the  Soman  Lawyers,  the  meaning  of 
jus  in  re  has  been  extended.  As  they  employ  it,  'jus  in  re ' 
is  synonymous  with  'jus  in  rem:9  sometimes  signifying 
generally  rights  which  avail  against  the  world ;  sometimes 
signifying  such  of  those  rights  as  are  rights  to  determinate 
things.  (See  Note  3.  C.  a.,  C.  d.)  But  this  extension  of 
the  term  is  most  objectionable*  For,  first,  it  is  needless  and 
gratuitous :  'jus  in  rem 9  answering  the  purpose  completely. 
(See  Note  3.  C.  d.  8.)  And,  secondly,  it  darkens  the  tech- 
nical language  of  the  original  and  proper  authorities.  We 
must  restore  the  term  to  its  narrower  and  genuine  import, 
before  we  can  follow  the  expositions  of  the  Roman  Lawyers 
themselves. 

(B.)  Jus  in  re  (in  this  its  extended  meaning)  is  opposed  to 
jus  ad  rem :  an  expression  which  was  devised  in  the  Middle 
Ages,  and  of  which  there  is  not  a  vestige  in  the  writings  of 
the  Classical  Jurists. 

(a.)  As  opposed  to  'jus  in  re '  (in  the  modern  and  extended 
meaning),  'jus  ad  rem '  is  synonymous  with  '  jus  in  personam.9 
It  embraces  all  rights  which  avail  against  persons  certain. 
But  still  it  is  often  used  in  a  narrower  signification,  and 
restricted  to  a  species  of  those  rights. 

(b.)  Taken  in  this  its  restricted  meaning,  it  answers  to  the 
obligation  'ad  dandwm  aliquid.'  It  is  the  right  to  the 
acquisition  of  a  thing:  'jus  ad  rem  (acquirendam).9  Or 
(speaking  more  generally  and  more  adequately)  it  is  the  right 
of  compelling  the  party,  who  lies  under  the  corresponding 
obligation,  to  pass  a  right  in  rem.  (See  Note  3.  B.  c,  C.  b., 
C.  d.  1.) 

Take  the  following  examples : 

1.  If  you  contract  with  me  to  deliver  me  a  specific  thing,  I 
have  not  a  right  over  or  in  the  thing,  but  a  right  to  the  thing 
as  against  you  specially.    I  have  not  jus  in  rem  (or  jus  in  re), 
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Table ii.  but  jus  ad  rem*,  a  right  of  compelling  yon  to  give  me  jvs  w 
b.,°B.  c!,  c.  Tem9  or  of  doing  some  act,  in  the  way  of  grant  or  conveyance, 
*""    '      '  which  shall  make  the  thing  mine. 

2.  If  you  owe  me  money  determined  in  point  of  qwmtity, 
or  if  yon  have  done  me  an  injury  and  are  bound  to  pay  me 
damages,  I  have  also  a  right  to  the  acquisition  of  a  thing,  or, 
rather,  of  compelling  you  to  pass  me  a  right  in  rem.  I  have 
a  right  of  compelling  you  to  deliver  or  pay  me  moneys,  which 
are  not  determined  in  specie,  and  as  yet  are  not  mine :  though 
they  will  be  determined  in  specie,  and  will  become  mine,  by 
the  act  of  delivery  or  payment. 

3.  Suppose  that  you  enjoy  a  monopoly  by  virtue  of  a  patent, 
and  that  the  patent  (as  generally  happens)  empowers  you  to 
assign  the  monopoly :  and  suppose,  moreover,  that  you  enter 
into  a  contract  with  me  to  transfer  your  exclusive  right  in  my 
favour.  Now  here,  also,  I  have  jus  ad  rem ;  but  still  I  have 
not  a  right  to  a  determined  thing.  The  object  of  the  contract 
is  neither  a  determined  thing,  nor  a  thing  that  can  be  deter- 
mined. (See  Note  3.  C.  c.  2.)  My  right  is  purely  this :  A 
right  of  compelling  you  to  transfer  a  right  in  rem  as  I  shall 
direct  or  appoint.  If  I  may  refine  upon  the  expression  which 
custom  has  established,  I  have  not  so  properly  '  jus  ad  rem1 
as  'jus  ad  (jus  in)  rem.9 

(c.)  It  is  manifest  that  the  expression  'jus  ad  rem '  ought 
not  to  be  substituted  for  'jus  in  personam.9  It  is  merely  an 
abridged  expression  for  'jus  ad  rem  acquirendam : '  and  it 
properly  denotes  rights,  which  are  rights  to  the  acquisition 
of  a  thing,  or  (speaking  more  generally  and  adequately)  to  the 
acquisition  of  a  right  in  rem.  But  many  of  the  rights  which 
avail  against  persons  certain,  are  not  of  that  character :  They 
have  not  the  acquisition  of  a  thing  (or,  rather,  of  a  right  *» 
rem)  as  their  purpose  or  scope.  For  example :  If  you  con- 
tract with  me  to  perform  work  and  labour,  or  if  you  contract 
with  me  to  forbear  from  some  given  act,  the  contract  gives  me 
a  right  which  properly  is  'jus  in  personam,9  but  which  it  were 
impossible  to  denominate  'jus  ad  rem  {acquirendam),9  without 
a  glaring  departure  from  the  appropriate  import  of  the  ex- 
pression.— 'Jus  ad  rem9  should  clearly  be  restricted  to  a 
species  of  rights  in  personam. 

(C.)  With  a  view  to  the  study  of  the  Roman  Law,  or  of 
any  of  the  modern  systems  which  are  offsets  from  the  former, 
it  is  highly  expedient  (or,  rather,  absolutely  necessary)  *° 
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distinguish '  jus  ad  rem/  in  its  broad  and  improper  meaning,  Tabi*  ii. 
from  'jus  ad  rem '  (or,  rather, '  ad  rem  acquvrendam '),  in  its  J!_, — li" 
restricted  and  correct  signification.  The  neglect  of  this 
simple  precaution  has  engendered  the  grossest  error :  has 
darkened  the  fair  face  of  the  Roman  Law ;  and  covered  the 
arrangement  of  the  Prussian  and  French  Codes  with  a  mist 
which  is  scarcely  penetrable. 

As  the  matter  is  intimately  connected  with  the  subject  of 
the  present  note,  I  will  try  to  explain  briefly  the  flagrant 
error  which  I  have  mentioned,  and  to  dispel  or  attenuate  the 
obscurity  of  which  that  error  is  the  source. 

(a.)  The  acquisition  of  a  right  m  rem,  is  commonly  or  fre- 
quently preceded  by  jus  ad  rem  (in  its  restricted  and  correct 
signification).  This  is  generally  the  case,  whenever  the  right 
in  rem  is  acquired  by  virtue  of  an  alienation :  e.  g.  by  virtue 
of  tradition  (or  delivery),  or  by  virtue  of  grant  or  conveyance 
not  accompanied  with  tradition. 

The  cases  which  I  have  supposed  in  the  last  section  (B.  b.), 
are  cases  of  the  sort.  In  the  first  of  those  cases,  the  right 
in  rem  is  acquired  by  tradition  or  delivery,  or  by  conveyance 
without  tradition :  and  the  acquisition  is  preceded  by  jus  ad 
rem  arising  from  contract  or  agreement.  In  the  third  case, 
the  nature  of  the  acquisition  is  such  that  tradition  is  impos- 
sible. The  mode  of  acquisition  is  conveyance  without  tra- 
dition ;  and  the  preceding  jus  ad  rem9  with  the  correlating 
or  corresponding  obligation,  arises,  as  before,  from  contract. 
In  the  second  case,  the  mode  of  acquisition  is  simple  tradition 
or  payment ;  and  the  preceding  jus  ad  rem,  with  the  corre- 
lating or  corresponding  obligation,  arises  from  an  injury.  In 
other  cases,  the  preceding  jw  ad  rem,  with  the  correlating  or 
corresponding  obligation,  arises  from  gtkiw-contract. 

Observing  that  the  acquisition  of  jus  in  rem  is  preceded  in 
certain  cases  by  jus  ad  rem,  many  of  the  modern  Civilians 
generalised  hastily  and  rashly,  and  fell  into  the  following 
errors. 

1.  They  inferred  from  those  cases  (which  are  striking  by 
their  frequency  and  importance),  that  every  acquisition  of 
jus  in  rem  is  preceded  by  jus  ad  rem  and  by  a  correlating  or 
corresponding  obligation.  And  this  (as  they  supposed)  in- 
variable antecedence,  they  denoted  in  the  following  manner. 
To  the  fact  or  incident  imparting  jus  in  rem,  they  gave  the 
name  of  '  modus  acqwrendd,9  or  '  modus  acquisitionis.9  To 
the  preceding  incident  imparting  jus  ad  rem  (which  they  con- 
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Table  ii.  sidered  as  a  step  or  means  to  the  acquisition  of  jus  in  rem), 
°c.b.  **  they  gave  the  name  of  'titulus  ad  acquirendumy9  or  (simply 
'  '  and  briefly)  'titulus.9  For  example:  According  to  their 
language,  a  contract  to  deliver  a  thing  is '  titulus  ad  acqniren- 
dum  (jus  in  rem) ' :  The  delivery  or  tradition  which  follows  it, 
or  by  which  it  ought  to  be  followed,  is  'modus  (jus  in  rem) 
acquirendi '  or  '  modus  acquisitionis.' 

2.  Prom  this  first  error  they  fell  into  a  second.     Having 
supposed  that  jus  in  rem  is  invariably  preceded  by  jus  ad  rem, 
they  supposed  that  the  latter  has  no  independent  existence, 
but  is  merely  a  forerunner  of  the  former.    Or  (changing  the 
expression)  they  supposed  that  the  acquisition  of  jus  in  rem 
is  always  the  scope  or  object  of  jus  ad  rem  and  of  the  obliga- 
tion to  which  it  answers.  Or  (changing  the  expression  again) 
they  supposed  that  every  incident  which  imparts  jus  ad  rem 
is  *  titulus  ad  acquirendum  (jus  in  rem).'    And  if  the  expres- 
sion jus  ad  rem  be  taken  in  its  restricted  signification,  the 
supposition  is  just.   But,  confounding  its  restricted  significatim 
with  its  broad  and  improper  meaning y  they  extended  the  sup- 
position to  every  right  in  personam  and  to  every  possible  obli- 
gation.   They  supposed  that  'jus  ad  rem9  (as  synonymous 
with  'jus  in  personam9)  has  always  the  acquisition  of  jus  in 
rem  for  its  scope,  purpose,  or  object :    that  every  incident, 
which  imparts  'jus  in  personam,9  is  merely '  titulus  ad  (jus  in 
rem)  acquirendum/  or  is  merely  preparatory  to  a  modus  ac<- 
quisitionis.    The  falsity  of  which  supposition  is  gross  and 
palpable.     (See  above,  in  the  present  note,  B.  c.) 

Briefly  stated  their  errors  were  these  : 

1.  They  supposed  that  'jus  in  rem9  (with  the  mean  by 
which  it  is  acquired)  is  always  preceded  by  'jus  in  per- 
sonam9  (and  by  a  fact  or  incident  imparting  it).  2.  They 
supposed  that  'jus  in  personam,9  in  every  case  whatever, 
is  the  forerunner  of  'jus  in  rem:9  that  the  fact  or  incident, 
which  gives  'jus  in  personam,9  is  always  a  title  to  the  acqui- 
sition of  'jus  in  rem,9  or  is  always  preparatory  to  a  modus  ac- 
quisitionis.— The  former  of  these  errors,  combined  with  the 
varying  extension  of  'jus  ad  rem/  naturally  led  to  the  latter. 

(b.)  The  influence  of  the  latter  upon  the  Prussian  and 
French  Codes  is  most  remarkable.  I  therefore  reserve  the 
further  consideration  of  it  for  the  notes  which  I  purpose 
annexing  to  Tables  V.  and  VI.12 

n  Some  remarks  on  the  Prussian  and  French  Codes  will  be  found  in  a  lster 
part  of  this  volume,— &  A. 


Tables  and  Notes.  99  7 

(c.)  As  proofs  of  the  extent  to  which  the  former  obtained,    Table  11, 
I  extract  the  following  passage  from  Heineccius:  the  most  « —  /  --' 
renowned,  and,  perhaps,  the  most  authoritative  of  the  Civi- 
lians, who  flourished  in  the  eighteenth  century. 

The  passage  (which,  for  the  sake  of  facilitating  appre- 
hension, I  break  down  into  short  and  distinct  paragraphs)  is 
taken  from  his  excellent  Recitations :  Lib.  ii.  tit.  1.  §  339. 
(See  also  his  '  Elements  according  to  the  Institutes ' :  Lib.  ii. 
tit.  1.  §  339.) 

« 

'  Quod  adtinet  ad  qusestionem  quid  sit  modus  adquirendi  ? 
cavendum  est,  ante  omnia,  ne  confundamus  titulum  etmodum 
adquirendi :  quippe  qui  toto  ccelo  differunt. 

'Omne  enim  dominium  duplicem  habet  caussam:  prozi- 
mam,  perquam  immediate  dominium  consequor ;  et  remotam, 
per  quam  et  propter  quam  mediate  fio  dominus.  E.g.:  Si 
rem  a  domino  emi,  et  hie  mihi  rem  emtam  tradit,  dominus 
fio :  Et  tunc  traditio  est  caussa  dominii  proxima ;  emtio 
autem,  caussa  remota. 

*  Caussa  dominii  proxima  vocatur  modus  adquirendi  1  caussa 
autem  remota,  titulus. 

'  Et  hi  etiam  effectu  differunt.  Nam  per  titulum  tantum 
consequor  jus  ad  rem :  per  modum  adquirendi,  jus  in  re.  Ex 
titulo  ago  in  personam ;  adversus  eum  quocum  mihi  negotium 
fuit :  ex  modo  adquirendi  ago  in  rem ;  adversus  quemcumque 
possessorem.  E.  g. :  Liber  a  bibliopole  primum  mihi,  deinde 
Titio  venditus  est :  posteriori  etiam  traditus.  Quaeritur,  an 
ego,  qui  prior  emi,  adversus  Titium  agere  et  librum  prius 
emtum  vindicare  possimP  Negatur.  Nam  qui  emit,  jam 
turn  titulum  habet ;  nondum  autem  rem  adquisivit :  Adeoque 
nee  in  rem  agit  adversus  quemcumque  possessorem ;  quia  jus 
in  re  nullum  habet.  Ergo  agere  debeo  adversus  bibliopolam, 
quocum  mihi  negotium  fuit,  ad  implendum  contractual ;  vel, 
si  adimplere  nequeat,  ad  id  quod  interest. 

'  Notandum  itaque  hie  axioma :  titulus  nunquam  dat  jus 
in  re,  sed  debet  accedere  traditio. 

'  Ergo  sive  emerim,  sive  res  mihi  legata,  donata,  permu- 
tata  sit,  nondum  tamen  sum  dominus,  antequam  traditio 
accedat :  quae  sola  transfert  dominium  vel  jus  in  re,  modo 
prsecesserit  Titulus  ad  trcmsferendum  dominium  Kahilis. 

6  Ergo  nee  titulus  sufficit  sine  traditione,  nee  traditio  sine 
titulo : — Axioma  regnans  per  unirersum  jus,  et  probe  infi- 
gendum  memorise.9 
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Table  ii.  if  y0u  examine  this  passage  closely,  and  take  its  parts  in 
A ^-L,  conjunction,  you  will  find  it  involving  the  following  assump- 
tions :  1.  That  every  acquisition  of  dominium,  or  jus  in  rem, 
consists  of  two  degrees :  One  of  them  being  the  proximate ; 
the  other,  the  remote  cause  of  the  right :  One  of  them,  modus 
aequirendi  (strictly  so  called) ;  the  other,  titulus,  or  tiiulus 
ad  acquvrendum.  2.  That  the  titulus,  or  remote  cause  of  the 
right,  always  consists  of  an  incident  imparting  jus  in  per- 
sonam :  E.  g.  a  contract.  3.  That  the  modus  acquisitionis  or 
proximate  cause  of  the  right,  ia  always  tradition  and  appre- 
hension. 

Now  each  of  these  assumptions  is  grossly  false :  and  truly 
wonderful  it  is,  that  the  learned  and  clear-sighted  jurist, 
who  wrote  the  passage  which  I  have  copied,  fell  into  the 
strange  errors  with  which  it  abounds. 

I  will  examine  these  assumptions  in  succession. 

1.  It  is  not  true,  that  every  complete  acquisition  of  do- 
minium, or  jus  in  rem,  is  divisible  into  a  modus  aequirendi 
and  a  titulus  ad  acquirendum. 

There  are  two  cases,  and  only  two,  in  which  Acquisition 
is  opposed  to  Title  by  the  Roman  Lawyers :  namely,  the  case 
of  tradition,  and  the  case  of  usucapion. 

According  to  their  system,  every  tradition  or  delivery, 
which  gives  *  jus  in  rem,9  is  preceded  by  an  obligation  (or  by 
'jus  ad  rem9).  Considered  with  reference  to  that  preceding 
obligation,  the  tradition  or  delivery  is  denominated  modus 
aequirendi,  or,  briefly,  acquisiUo.  Considered  with  reference 
to  the  following  tradition,  the  contract,  or  other  incident, 
which  creates  the  obligation,  is  styled  '  Justus  titulus,9 €  jus- 
turn  initium,9 '  justa  caussa9 :  i.  e.  the  legally  operative  in- 
ducement to  the  subsequent  modus  acquirend/L — '  Nunquam 
enim  nuda  traditio  transfert  dominium  ised  ita;  si  venditio, 
aut  alia  justa  caussa  pracesserit,  propter  quam  traditio 
sequeretur.' 

The  effect  of  usucapion  (a  species  of  proscription)  is  this :  It 
cures  the  fault  which  vitiates  tradition  or  delivery,  where 
the  party,  from  whom  the  delivery  proceeds,  has  not  the 
right  in  rem  which  he  affects  to  transfer.  Here,  the  tradi- 
tion, by  itself,  is  inoperative :  though,  coupled  with  subse- 
quent possession  on  the  part  of  the  alienee,  it  may  give  him 
the  right  in  rem,  after  a  certain  interval.  But  in  order  that 
the  alienee  may  benefit  by  his  subsequent  possession,  bona 
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fides  is  requisite.  His  subsequent  possession  works  nothing,  Table  n. 
or,  in  other  words,  there  is  no  usucapion,  unless  he  believes,  v-V  Jt 
at  the  time  of  the  delivery,  that  the  person  affecting  to  alien 
is  competent  to  pass  the  right.  But  this  he  can  scarcely 
believe,  unless  the  tradition  or  delivery  be  made  in  the  legal 
manner :  unless  the  tradition  or  delivery  would  transfer  the 
right,  supposing  that  the  party  who  makes  it  had  the  right 
to  transfer.  Consequently,  *  Justus  titulus,9  'justum^ra£^wm,, 
or  '  justa  caussa,y  is  a  condition  precedent  to  usucapion.  For 
it  necessarily  precedes  the  tradition  by  which  the  possession 
is  preceded,  and  upon  which  the  possession  operates.  The 
contract  which  is  the  inducement  to  the  tradition,  is  the 
titulu8  ad  acquirendum :  The  vicious  tradition,  and  the  pos- 
session which  purges  it  of  the  vice,  constitute  the  modus 
acquirendi. 

Now,  in  these  cases,  the  division  of  the  entire  acquisition 
into  a  mode  of  acquisition,  and  a  title  to  acquire,  is  intelligible. 
But,  in  many  cases,  it  were  utterly  senseless.  Take,  for 
example,  the  case  of  Occupation  :  i.  e.  acquisition,  by  appre- 
hension or  seisin,  of  a  subject  which  belongs  to  no  one  ( — res 
nullius).  Here,  the  entire  acquisition  is  a  simple  and  indi- 
visible incident.  You  may  call  that  simple  incident  a  mode 
of  acquisition,  or  you  may  call  it  a  title.  But  to  split  it  into 
a  mode  of  acquisition  and  a  foregoing  title,  is  manifestly  im- 
possible. 

The  truth  is,  that  Heineccius  and  other  Civilians  arrived 
at  their  general  inference  through  a  narrow  and  hasty  in- 
duction. When  they  affirmed  generally,  'that  a  mode  of 
acquisition  supposes  a  foregoing  title,9  their  attention  was 
directed  exclusively  to  tradition  preceded  by  contract.  This 
is  the  only  example  adduced  in  the  passage  which  I  have 
copied,  to  support  or  illustrate  the  proposition.  And,  in 
cases  of  that  class  (and  also  of  some  other  classes),  the  pro- 
position holds  universally.  Or  (speaking  more  accurately) 
the  proposition  holds  universally  in  cases  of  that  class,  if  we 
look  exclusively  at  the  doctrine  of  the  Roman  Lawyers  with 
regard  to  the  essentials  of  the  tradition. 

Their  doctrine  seems  to  be  this : 

The  tradition  is  not  sufficient  to  pass  an  irrevocable  right, 
unless  the  preceding  contract  bind  the  alienor,  and  therefore 
impart  to  the  alienee  jus  ad  rem.  In  other  words,  the  tradi- 
tion is  not  sufficient  to  pass  the  right  irrevocably,  unless 
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Table  ii.  the  preceding  contract  amount  to  'Justus  titnlus  * :  c  tilit\u$ 
ad  transferendum  dominium  habilis.9  Accordingly  every 
acquisition  by  delivery,  made  in  pursuance  of  a  contract,  is 
divisible  into  two  degrees :  a  mode  of  acquisition  and  a  title  to 
acquire. 

But,  according  to  other  systems  (as,  for  instance,  the 
English),  acquisition  by  tradition  or  delivery,  made  in  pur- 
suance of  a  contract,  is  not  always  divisible  into  those  dis- 
tinct degrees. 

Take  the  following  example : 

You  sell  me  a  house  or  field.  The  contract,  however,  is 
not  reduced  into  writing,  and  therefore  is  void  by  the  Statute 
of  Frauds.  But  though  you  are  not  obliged  to  perform  the 
contract,  you  convey  the  house  or  field,  agreeably  to  the  terms 
of  the  contract,  by  livery  or  feoffment. 

Now,  here,  I  acquire  the  subject  through  tradition  pre- 
ceded by  contract.  But  yet  it  were  impossible  to  split  the 
entire  acquisition  into  a  mode  of  acquisition  and  a  title  to 
acquire.  The  acquisition  in  this  instance,  like  that  by 
occupation,  is  a  simple  and  indivisible  incident.  In  con- 
sequence of  the  livery  and  feoffment,  I  acquire  an  indefeasible 
right  in  or  over  the  subject :  dominium,  or  jus  in  rem,  which 
is  not  revocable  by  you.  But  my  right  commences  at  the 
moment  of  the  acquisition.  Before  the  acquisition,  / 
am  not  invested  with  jus  ad  rem,  nor  is  there  a  corresponding 
obligation  incumbent  upon  you.  There  is  not  the  shadow 
of  'Justus  titulus'  from  the  beginning  to  the  close  of  the 
transaction. 

The  exceptions  which  I  have  mentioned  are  amply  suffi- 
cient to  demonstrate,  that  every  acquisition  of  jus  in  rem  is 
not  divisible  into  a  mode  of  acquisition  and  a  preceding  titU 
to  acquire. 

There  is,  however,  a  class  of  cases,  which  will  also  serve  to 
demonstrate  the  same  truth,  and  which  I  am  desirous  of 
noting  for  another  reason :  namely,  that  they  'somewhat 
obscure  that  strong  line  of  demarcation  by  which  'jus  in  rem 
is  separated  from  'jus  in  personam,'  and  which  should  be 
seized  distinctly  by  every  student  of  law  who  aspires  to  master 
its  principles. 

Eights  in  rem  sometimes  arise  from  incidents  which  are 
styled  contracts.  The  meaning  of  which  seeming  contradic- 
tion is  this  :  that  the  incidents  in  question  wear  a  double 
aspect,  or  are  followed  by  a  twofold  effect.    To  one  purpose, 
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an  incident  of  the  sort  gives '  jus  in  personam,'  and,  therefore,    Table  11. 

is  a  contract :  to  another  purpose,  it  gives  'jus  in  rem,9  and,   * A-L. 

therefore,  is  a  conveyance.  In  a  word,  the  incident  combines 
the  properties  of  a  contract  and  a  conveyance ;  but,  by  one  of 
those  ellipses  which  are  at  once  so  commodious  and  so  per- 
plexing, it  is  styled,  briefly,  '  a  contract.9 

In  the  cases  which  I  have  now  mentioned,  the  incident 
combines  the  properties  of  a  contract  and  a  conveyance,  and 
is  styled  a  contract  simply  for  the  sake  of  brevity.  In  other 
cases,  the  so-called  contract  is  a  pure  conveyance  or  transfer, 
and  is  styled  a  contract  by  a  mere  abuse  of  language,  and 
through  a  confusion  of  ideas  which  are  utterly  disparate  and 
distinct. 

Take  the  following  examples  of  these  several  cases :  viz. 
the  cases  wherein  the  incident  is  styled  a  contract  by  an  el- 
lipse ;  and  the  cases  wherein  the  incident  is  styled  a  contract 
by  a  solecism. 

According  to  English  Equity  (i.e.  according  to  the  Lww 
which  certain  of  our  Courts  administer),  u  sale  and  purchase, 
although  it  is  styled  a  contract,  imparts  to  the  buyer,  without 
more,  dominion  or  '  jus  in  rem.9  In  the  technical  language 
of  the  system,  *  what  is  agreed  to  be  done  is  considered 
as  done.'  The  subject  of  the  sale  is  his,  as  against  the  seller 
specially;  and  the  subject  is  also  his,  as  against  the  world  at 
large.  The  only  interest  in  the  subject,  which  remains  to  the 
seller,  is  a  right '  in  re  aliend ' :  a  mortgage  or  lien  expressly 
or  tacitly  created,  to  the  end  of  securing  the  equivalent  for 
which  he  has  aliened. 

But,  according  to  the  antagonist  system  which  is  styled 
pre-eminently  Law,  a  sale  and  purchase,  without  more,  merely 
imparts  to  the  buyer  'jus  ad  rem.'  The  seller  is  obliged  by 
the  sale  to  transfer  the  subject  to  the  buyer,  and,  in  case  he 
break  his  obligation,  by  refusing  or  neglecting  to  transfer, 
the  buyer  may  sue  him  on  the  breach,  and  recover  compen- 
sation in  damages.  But  that  is  the  extent  of  the  right 
which  the  sale  imparts.  The  property  or  dominion  of  the 
subject  still  resides  in  the  seller,  and,  in  case  he  convey  the 
subject  to  a  third  person,  the  property  or  dominion  passes  to 
the  alienee. 

Now,  if  the  antagonist  Law  were  fairly  out  of  the  way, 
the  right  of  the  buyer,  according  to  Equity,  would  stand  thus. 
Unless  the  seller  refused  to  deliver  the  subject,  and  the  buyer, 
in  that  event,  were  satisfied  with  his  right  to  compensation, 
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Tabu?  ii.  the  sale  and  purchase,  though  styled  a  contract,  wotdd  give 
*- — !~^  him  completely  and  absolutely  dominion  or  'jus  in  rem.9  He 
could  vindicate  or  recover  the  subject  as  against  the  seller 
himself,  and  as  against  third  persons  who  might  happen 
to  get  the  possession  of  it.  The  so-styled  contract  would 
amount  to  a  perfect  conveyance. 

But,  by  reason  of  the  dominion  or  property  which  remains 
to  the  seller  at  Law,  the  sale  and  purchase,  even  in  Equity, 
is  still  imperfect  as  a  conveyance.  In  order  that  the  do- 
minion of  the  buyer  may  be  completed  in  every  direction, 
something  must  yet  be  done  on  the  part  of  the  seller.  He 
must  pass  his  legal  interest  in  legal  form.  He  most  convey 
the  dominion  or  property,  which  still  resides  in  him  at  Law, 
according  to  the  mode  of  conveyance  which  Law,  in  its  wis- 
dom, exacts. 

To  this  special  intent  or  purpose,  the  buyer,  even  in 
Equity,  has  merely  '  jus  in  personam.9  Or  (borrowing  the 
language  of  the  Soman  Lawyers)  the  subject  of  the  sale,  even 
in  Equity,  '  continues  in  obligations.' 

Speaking  generally,  the  buyer,  in  contemplation  of  Equity, 
has  dominion  or  'jus  in  rem.9  And,  speaking  generally ,  the 
sale,  in  Equity,  is,  therefore,  a  conveyance. 

But,  to  the  special  intent  or  purpose  which  is  mentioned 
above,  the  buyer  has  'jus  in  personam.9  Or  (changing  the 
shape  of  the  expression)  the  seller  remains  obliged.  This 
right  in  personam,  certam,  and  this  corresponding  obligation 
Equity  will  enforce  in  specie.  And,  in  respect  of  this  right 
in  personam,  and  of  this  corresponding  obligation,  the  sale, 
even  in  Equity,  is,  properly,  a  contract. 

According  to  the  Soman  Law  dominium  or  jus  in  rem  is 
not  transferred  by  tradition,  unless  it  be  preceded  by  con- 
tract, or  by  other  titulus.  '  Nunquam  enim  nuda  traditio 
transfert  dominium :  sed  ita ;  si  venditio,  aut  alia  justa  caussa 
praecesserit,  propter  quam  traditio  sequeretur.9 

And,  conversely,  dominion  or  jus  in  rem  is  not  transferred 
by  contract,  unless  it  be  followed  by  tradition.  'Tradi- 
tionibus  et  usucapionibus,  non  nudis  pactis,  dominia  rerum 
transferuntur., 

This  rule  or  maxim  had  been  imported  from  the  Bonnm 
into  the  French  Law :  And  it  formed  a  portion  of  the  latter 
to  the  time  of  the  Revolution.  A  contract  to  deliver  a  thing 
(or  to  pass  a  right  in  rem),  imparted  to  the  obligee  'jus  ad 
rem/  or  imposed  upon  the  obliggr  an  obligation  to  transfer 
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or  convey.  But  domdmon  or  'jus  in  rem9  was  not  acquired  TablkII. 
by  the  former,  till  the  contract  to  pass  the  right  was  com-  J^t'0'* 
pleted  by  consequent  tradition. 

'Dans  l'ancienne  jurisprudence,  pour  qu'une  obligation 
transmit  la  propriety,  elle  devait  6tre  suivie  de  la  tradition. 
Celui  qui  achetait  une  maison,  par  exemple,  n'en  devenait 
propri£taire  que  du  moment  ou  la  maison  lui  6tait  livr^e  ; 
si  elle  £tait  livr6e  a  une  autre  personne,  c'^tait  cette  per- 
sonne  qui  Facqu6rait.  L'obligation  n'£tait  alors  qu'un  titre 
pour  se  faire  donner  la  propria ;  le  moyen  d9cLcquerir  cette 
propri£t£  6tait  la  tradition. — See  'Code  civil  expliqu£  par 
fees  motifs  et  par  des  exemples,9  par  J.  A.  Rogron,  Avocat 
aux  Conseils  du  Boi  et  &  la  Oour  de  Cassation :  Paris,  1826. 
(Note  by  M.  Rogron  to  Article  711.) 

But,  according  to  the  Code  which  now  obtains  in  France, 
the  dominion  of  a  subject,  belonging  to  the  class  of  immov- 
ables, passes  to  the  buyer  by  the  so-called  contract.  Or  (in 
.the  exquisitely  absurd  language  of  the  Code  and  its  Com- 
mentators) the  right  m  rem  passes  to  the  buyer  by  the  obli- 
gation which  the  contract  creates. 

'  La  propriety  des  biens  s'acquiert  et  se  transmet  par  succes- 
sion, par  donation  entre-vifs  ou  testamentaire,  et  par  Veffet 
des  obligations.9  (Code  civil,  article  711.) — '  Aujourd'hui  on 
pent  avoir  la  propri6t£,  c9est-&-dire  le  droit  de  poss&Ler,  quoi 
qu'on  ne  possdde  pas  r£ellement.  Aussi  est-elle  trausmise 
par  la  seule  force  de  Pobligation,  sans  qu'il  soit  n£cessaire 
qu9il  y  ait  eu  tradition.9    (Note  to  Article  711,  by  M.  Rogron.) 

'  L 'obligation  de  donner  emporte  celle  de  livrer  la  chose,9 
etc.     (Code  civil,  article  1136.) 

'  L'obligation  de  livrer  la  chose  est  parfaite  par  le^  seul 
consentement  des  parties  contractantes.  Elle  rend  le  ch- 
ancier (i.e.  the  obligee)  propriitaire9  (Code  civil,  article 
1138.) — '  Ainsi  Pobligation  donne  au  cr6ancier  le  droit  sur 
la  chose  jus  in  re ;  et,  par  suite,  l9 action  rSeUe,  ou  revendica- 
tion:  c9est-k-dire,  le  droit  de  forcer  tout  d£tenteur  de  la 
chose  que  nous  appartient  a  nous  la  rendre.9  (Note  to 
Article  1138,  by  M.  Rogron.) 

'  Les  effets  de  l'obligation  de  donner  ou  de  livrer  un  im- 
meuble  sont  r£gl£s  au  titre  de  la  vente  et  au  titre  des  pri- 
vileges et  hypoth&ques.9     (Code  civil,  article  1140.) 

'La  vente  est  une  convention  par  laquelle  Pun  s9 oblige  a 
livrer  une  chose  et  l'autre  a  la  payer.9  (Code  civil,  article 
1582.) 

'  La  vente  est  parfaite*  entre  les  parties,  et  la  propriStS 
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Table  ii.  est  acquise  de  droit  a  Pacheteur  a  regard  du  vendeur  f  ik 
A  oe  '  'I'  qa'on  est  convenu  de  la  chose  et  du  prix,  quoique  la  chose 
n'ait  pas  encore  6b6  livr£e  ni  le  prix  pay6.'  (Code  civil, 
article  1588.) — *  *  Parfaite.  Cette  disposition  est  la  con- 
sequence de  Particle  711,  portant  que  la  propri£t£  est  trans- 
f6r6e  par  Peffet  des  obligations ;  c'est-a-dire  sans  qu'il  soil, 
comme  autrefois,  besoin  de  tradition/  (Note  to  Article 
1588,  by  M .  Rogron.) — t  'Al'Sgard  du  vendeur.  Mais  non 
a  P£gard  des  tiers  qui  peuvent  avoir  sur  la  chose  vendue  des 
droits  anterieurs  a  la  vente.  Par  exemple,  si  le  vendeur 
n'£tait  pas  veritable  propri&aire  de  la  chose,  celui  auquel 
elle  appartient  conserverait  le  droit  de  la  revendiquer.' 
(Note  to  Article  1588,  by  M.  Rogron.) 

If,  then,  the  subject  of  the  sale  belong  to  the  class  of  tm- 
movables,  dominion  or  *  jus  in  rem '  passes  from  the  seller  to 
the  buyer  independently  of  tradition.  But,  if  the  subject  be 
movable y  the  buyer,  without  tradition,  has  merely  *  jus  ad 
rem.9  He  has  no  right  to  the  subject  against  a  third  person, 
unless  the  third  person  be  in  maid  fide,  or  has  gotten  pos- 
session of  the  subject  with  notice  of  the  buyer's  titulus. 

€  Si  la  chose  qu'on  s'est  oblig£  de  donner  ou  de  livrer  a 
deux  per8onne8  successivement  est   purement  mobili&re  celle 
des  deux  qui  en  a  StS  raise  en  possession  rSelle  est  pr£f£r£e,  et 
en  demeure  proprifitaire,  encore  que  son  titre  soit  post6rieur 
en  date;  pourvu  toutefois  que  la  possession  soit  de  bonne 
foi.'     (Code  civil,  article  1141.) — '  Je  vqus  vends  mamontre: 
d'apr&s  le  principe  consacr£  dans  les  articles  711  et  1138, 
vous  en  devenez  a  l'instant  propri&aire,  bien  que  je  ne  vous 
Paie  pas  livr6e.     Cependant  je  la  vends  demain  a  Pierre,  et 
je  la  lui  livre :  elle  doit  lui  rester,  car  il  a  6b6  mis  en  pos- 
session r£elle.     Ainsi,  en  mati&re  de  meubles,  la  tradition 
est  encore  nScessaire  pour  transferer  la  propriiti.     Cette  ex- 
ception au  principe  g£n£ral  est  bas£e  sur  la  circulation  des 
meubles,  qui  peuvent  passer,  dans  le  meme  jour,  dans  vingt 
mains  diff£rentes,  et  sur  la  n£cessit£  de  pr£venir  les  circuits 
d'actions  et  les  nombreux  proc&s  qui  en  r&ulteraient.'  (Note 
to  Article  1141,  byjf.  Rogron.) 

Now,  according  to  the  Articles  of  the  Code  which  I  have 
copied  and  collated  above,  the  actual  Law  of  France,  with 
regard  to  the  matter  in  consideration,  would  seem  to  stand 
thus. 

If  the  subject  of  the  sale  be  movable,  the  sale,  when  unac- 
companied by  tradition,  is  properly  a  contract.  The  buyer 
has  '  jus  ad  rem,'  but  not { jus  m  rem.9  He  has  a  right  to 
the  subject  of  the  sale  as  against  the  seller  specially,  but  he 
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has  no  right  to  the  subject  as  against  the  world  at  large.  Table  ti. 
There  is  room  for  the  distinction  between  contract  and  con-  >- — A-^ 
veyance :  between  title  to  acquire  and  mode  of  acquisition. 

But,  in  case  the  subject  of  the  sale  belong  to  the  class  of 
immovables,  the  sale,  though  unaccompanied  by  tradition, 
is,  properly,  a  conveyance.  The  sale  imparts  to  the  buyer 
dominion  or  jus  in  rem ;  and  it,  therefore,  gives  him  a  right 
to  vindicate  or  recover  the  subject  from  any  who  may  be  in 
the  possession  of  it.  There  is  no  room  for  the  distinction 
between  contract  and  conveyance;  between  title  to  acquire 
and  mode  of  acquisition.  There  is  no  room  for  '  Justus  titu- 
1ms:9  'justa  caussa;9  'justum  initium.9  For  this  supposes 
an  acquisition  to  which  it  is  the  prelude :  And  the  buyer 
acquires  the  subject,  by  the  sale  itself,  as  completely  as  he  can 
acquire  it.  He  has  the  dominion  of  the  subject,  although 
he  has  not  the  possession :  And,  by  exercising  a  right  of 
action  annexed  to  his  dominion,  he  may  get  the  possession  if 
he  will. 

In  a  word,  the  right  which  belongs  to  the  buyer,  according 
to  the  French  Code,  is  the  right  which  would  belong  to  him, 
according  to  English  Equity ,  if  the  system  were  not  embar- 
rassed by  the  conflicting  provisions  of  Law. 

To  style  the  sale  a  contract,  is  a  gross  solecism.  It  is, 
however,  a  solecism  which  may  be  imputed  to  the  Roman 
Lawyers ;  and  with  which  it  were  not  candid  to  reproach  the 
Authors  of  the  Code. 

But  when  they  talk  of  obligations  as  imparting  dominion 
or  property,  they  talk  with  absurdity  which  has  no  example, 
and  which  no  example  could  extenuate.  If  they  had  under- 
stood the  system  which  they  servilely  adored  and  copied,  they 
would  have  known  that  obligation  excludes  the  idea  of  do- 
minion :  that  it  imparts  to  the  obligee  *  jus  in  personam,9  and 
'jus  in  personam9  merely.  This  is  its  essential  difference .- 
This  is  the  very  property  which  gives  it  its  being  and  its 
name.  '  Obligationum  enim  substantia  non  in  eo  consistit  ut 
aliquod  nostrum  fadat,  sed  ut  alium  nobis  obstrbtgat  ad  dan- 
dum  aliquid,  vel  faciendum,  vel  prsestandum.'    , 

There  are,  indeed,  purposes,  as  to  which  the  sale  is  a  con- 
tract :  and,  in  respect  of  which,  it  is  justly  styled  a  contract. 
For  example :  The  seller  is  obliged  by  the  sale  to  deliver  the 
subject  to  the  buyer  agreeably  to  their  common  intention. 
And,  in  case  it  be  not  delivered  agreeably  to  that  common 
intention,  the  buyer  may  sue  the  seller  for  breach  of  the  obli- 
gation, and  recover  compensation  in  damages.     (Code  Civil, 

vol.  11.  11 
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Table  II.  Article  1 146  et  seq.)  But  the  dominion  or  jus  in  rem  which  the 
sale  imparts  to  the  buyer  is  not  a  right  answering  to  an 
obligation  specially  incumbent  upon  the  seller.  Considered 
as  imparting  dominion,  the  sale  is  a  conveyance :  and  it  can- 
not be  styled  a  contract,  without  an  impropriety  in  speech. 

According  to  the  Roman  Law,/u*  in  rem  is  not  transferred 
by  contract,  unless  the  contract  be  followed  by  tradition  or 
delivery.  But  to  this  general  principle  there  are  numerous 
exceptions.  For  example :  An  hypotheca  or  mortgage  is 
sufficiently  created  by  pact,  although  the  subject  be  not 
delivered,  but  remain  in  the  possession  of  the  mortgagor.  In 
other  words,  the  intention  to  create  the  mortgage,  expressed 
orally  or  in  writing,  imparts  to  the  mor  tgageeju*  in  re  aliem. 
The  expression  of  this  intention  on  the  part  of  the  mort- 
gagor is  styled  a  pact  or  convention.  But,  though  it  is 
adjected  to  a  convention,  it  is  not  a  convention  of  itself. 
Imparting  to  the  mortgagee  ju*  in  rem,  it  is,  properly,  a  con- 
veyance. 

The  confusion  of  contract  and  conveyance,  by  elliptical  or 
improper  expression,  is  one  of  the  greatest  obstacles  in  the 
way  of  the  student.  And,  labouring  to  clear  it  up  by  apt 
and  perspicuous  examples,  I  have  wandered  at  some  length 
from  the  subject  which  I  am  directly  considering.  I  no* 
revert  to  that  subject,  and  dismiss  it  with  the  following 
remark : — 

Wherever  jus  in  r&m  is  acquired  by  a  so-styled  contract 
the  acquisition  is  not  to  be  distinguished  into  titulus  and  wmxJw 
acquiremdi.  That  which  might  be  titulus,  supposing  there 
were  room  for  the  distinction,  transfers  the  jus  in  rem  as  com- 
pletely as  it  can  be  transferred. 

2.  It  is  not  true  (as  Heineccius  and  others  have  assumed), 
that  every  title  to  the  acquisition  of  'jus  in  rem9  consists 
of  some  incident  imparting  '  jus  m  personam,9  and,  there- 
fore, imposing  an  obligation  upon  a  person  or  persons  de- 
terminate. 

As  I  have  remarked  above,  there  are  two  cases,  and  onlv 
two,  wherein  title  to  acquire  and  mode  of  acquisition  aw 
expressly  distinguished  and  opposed  by  the  Eoman  Lawyers 
themselves :  viz.  the  case  of  tradition  and  the  case  of  usu- 
capion. Where  'jus  in  rem9  is  acquired  by  tradition,  the 
acquisition  is  divisible  into  titulus  and  modus  acquirendi :  The 
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titulus  being  always  an  incident  imparting  'jus  in  personam,'   Table  11. 

and,  therefore,  imposing  an  obligation.    Where  'jus  in  rem9  A A-^" 

is  acquired  by  usucapion,  the  acquisition  is  divisible  in  the 
like  manner;  The  titulus  being  commonly  an  incident,  or 
commonly  supposing  an  incident,  of  the  like  quality  or 
effect. 

But  the  difference  between  title  to  acquire  and  mode  of 
acquisition  is  not  confined  to  the  two  cases  wherein  the 
Roman  Lawyers  have  expressly  taken  the  distinction. 

Whenever  the  acquisition  is  divisible  into  two  distinct 
events,  we  may  find  it  necessary  to  distinguish  them,  and  to 
mark  them  with  distinguishing  names.  And,  in  every  case 
of  the  kind,  we  may  mark  them,  if  we  will,  with  the  names 
which  are  now  in  question.  We  may  style  the  fact  or  event 
with  which  the  acquisition  begins,  the  title  to  acquire.  We 
may  style  the  foct  or  event  by  which  the  acquisition  is  com- 
pleted, the  mode  of  acquisition.  We  may  say  that  the  latter 
is  the  proximate  cause  of  the  right,  or  is  that  through  which 
the  latter  is  immediately  acquired.  We  may  say  that  the 
former  is  the  remote  cause  of  the  right,  or  is  that  through 
which  the  right  is  acquired  mediately.  We  may  style  the 
former  the  titulus,  initium,  or  caussa,  to  which  the  latter  is 
indebted  for  its  investitive  operation  or  effect. 

Now  the  cases  wherein  the  acquisition  is  divisible  into 
two  events,  and  wherein  we  may  find  it  necessary  to  distin- 
guish those  distinct  events,  are  numerous.  And,  in  many 
of  these  numerous  cases,  the  fact  or  event  with  which  the 
acquisition  begins,  is  not  a  fact  or  event  imparting  jus  in 
personam. 

I  will  try  to  illustrate  these  positions  by  simple  and  plain 
examples. 

The  cases  wherein  usucapion  most  frequently  obtains,  are 
those  which  I  have  mentioned  above  :  viz.  cases  of  alienation 
by  tradition  or  delivery,  without  right  on  the  part  of  the 
alienor.  And,  in  these  cases,  the  titulus  consists  of  an  inci- 
dent imparting  jus  in  personam. 

But  usucapion  sometimes  obtains  without  an  incident  of 
the  sort,  and  is  nevertheless  distinguished  by  the  Soman 
Lawyers  themselves  into  title  and  mode  of  acquisition.  For 
instance,  In  case  I  occupy  a  subject  which  I  believe  to  be 
res  nulliusy  but  which,  in  truth,  belongs  to  another  person, 
I  acquire  the  subject  (after  a  certain  interval)  by  continued 

I  x  2 
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Ta^le  n.    an(j  undisturbed  possession.    Now  here  the  acquisition  is 

' ^-^   divisible  into  mode  of  acquisition  and  title,  and  yet  there  is 

no  incident  creating  an  obligation.  My  continued  and  undis- 
turbed possession  constitutes  the  mode  of  acquisition.  My 
seisin  or  apprehension  of  the  subject  animo  mihi  habendi, 
coupled  with  my  belief  at  the  time  that  the  subject  is  res 
nullius,  constitutes  my  title  to  acquire.  Without  apprehension 
or  seisin  accompanied  by  bona  fides,  no  usucapion  obtains. 
Consequently,  the  apprehension  bond  fide  is  the  remote  cause 
of  the  right,  although  the  subsequent  possession  is  the 
proximate  or  direct. 

[Restricting  the  distinction  in  question  as  the  Roman  Law- 
yers have  restricted  it,  an  obligation  is  not  created  by  every 
title  to  acquire*  (Vide  Dig.  lib.  xli.  tit.  3,  4,  5,  6,  7,  8,  9, 
et  10.) 

Succession  ab  iritestato,  according  to  the  Roman  Law,  is 
governed  in  different  cases  by  different  principles. 

In  certain  cases,  the  heir  acquires  the  heritage  ipso  jure: 
that  is  to  say,  he  acquires  the  heritage,  without  an  act  of  his 
own,  at  the  moment  of  the  intestate's  decease.  To  borrow 
an  expressive  phrase  from  the  old  French  Law,  '  le  mort 
saisit  le  vif.'  If  the  heir  survive  the  intestate  a  single  in- 
stant, the  heritage  vests  in  the  former  and  devolves  to  his 
own  representative. 

In  other  cases,  the  acquisition  of  the  heritage  commences 
at  the  death  of  the  intestate,  but  is  completed  by  the  ac- 
ceptance of  the  heir.  At  the  moment  of  the  intestate's 
decease,  he  has  jus  hereditatem  adeiindi :  But  he  actually 
acquires  the  heritage  hereditatem  adeundo.  At  the  moment 
of  the  intestate's  decease,  he  has  jus  delatum :  But  until  he 
signifies  his  acceptance  expressly  or  tacitly,  he  has  not  jus 
acquisitum.  If  he  die  without  acceptance,  his  right  (gene- 
rally speaking)  is  not  transmitted  to  his  representative,  but 
the  party  who  takes  the  heritage  takes  it  as  heir  to  the 
intestate.  The  principle  by  which  the  transmission  is  here 
determined,  is  analogous  to  a  principle  ('  seisina  facii  stir 
pitem9)  which  obtains  in  our  Law  of  Descents. 

Now  where  the  acquisition  of  the  heritage  is  completed 
by  the  acceptance  of  the  heir,  the  facts  or  events  which  con- 
stitute the  acquisition  must  be  divided  into  two  parcels. 
And  these  we  may  style,  if  we  will,  titulus  and  modus  ac- 
quirendi.  For,  if  we  understand  that  distinction  as  the 
Roman  Lawyers  understood  it,  it  will  hold  in  every  case 
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wherein  the  acquisition  is  gradual,  provided  the  degrees  be  Table  11. 
two,  and  be  perfectly  distinct  from  one  another.  In  the  «,te./,  **T 
widely  differing  cases  wherein  they  took  the  distinction, 
there  must  be  some  common  circumstance  to  which  the  dis- 
tinction may  be  referred:  And  the  only  common  circum- 
stance which  I  am  able  to  discover,  is  the  divisibility  of  this 
entire  acquisition  into  two  distinct  degrees. 

Supposing  we  take  the  distinction  in  the  case  immediately 
before  us,  the  terms  will  apply  thus  : 

The  titulus  consists  of  the  facts  whereby  the  right  is  de- 
ferred :  namely,  the  intestacy,  the  death  of  the  intestate,  the 
survivorship  of  the  heir,  and  his  relation  to  the  deceased. 
The  modus  acquirendi  consists  of  the  event  whereby  the  ac- 
quisition is  completed :  namely,  the  acceptance  of  the  right 
which  is  deferred. 

3.  It  follows  from  what  has  preceded,  that  apprehension 
or  seisin,  consequent  upon  tradition  or  delivery,  is  not  inva- 
riably an  ingredient  in  the  acquisition  of  jus  in  rem. 

In  various  cases  of  usucapion,  and  also  in  the  case  of  oc- 
cupation, the  subject  is  not  apprehended  in  consequence  of 
tradition.  And  where  the  right  is  acquired  by  a  so-styled 
contracty  the  possession  of  the  subject  frequently  continues 
with  the  party  by  whom  the  right  is  conveyed. 

The  acquisition  of  the  heritage  by  the  heir  is  equally  in 
point.  Whether  he  acquire  by  testament  or  in  consequence 
of  intestacy,  ipso  jure  or  hereditatem  adeundo,  he  acquires 
without  tradition  and  without  apprehension.  So  completely 
foreign  is  apprehension  to  the  acquisition  of  the  heritage  as 
a  whole,  that,  though  that  general  acquisition  gives  him  the 
right  of  vindication,  it  gives  him  none  of  the  remedies  which 
are  founded  upon  the  right  of  possession.  By  the  acquisition 
of  the  heritage  as  a  whole,  he  acquires  the  dominion  of  the 
single  or  several  things  which  are  constituent  parts  of  the 
heritage.  By  virtue  of  that  general  acquisition,  he  can  vin- 
dicate any  of  those  things  against  any  who  may  detain  it  from 
him.  But  until  he  obtains  the  possession  by  a  distinct  act 
of  apprehension,  he  is  unable  to  recover  it  by  any  of  those 
interdicts  which  are  purely  possessory  remedies. 

Acquisition  by  mancipation  is  commonly  in  the  same  pre- 
dicament, if  the  subject  of  the  conveyance  be  immovable 
( — proedium).  There  is  no  tradition  of  the  subject  on  the 
part  of  the  alienor,  no  apprehension  of  the  subject  on  the 
part  of  the  alienee.    The  conveyance  imparts  to  the  latter 
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Table  II.  the  dominion  of  the  absent  prcedium,  and  gives  him  that 
>- — r^-'"  right  of  vindication  which  dominion  or  property  supposes. 
But  it  gives  him  none  of  the  remedies  which  are  purely 
possessory.  Before  he  can  exercise  these  in  reference  to  the 
subject  of  the  mancipation,  he  must  acquire  the  actual  pos- 
session, with  the  consequent  jus  possession™,  by  a  distinct 
act  of  apprehension. 

Here  I  close  my  remarks  upon  'titulus  et  modus  acqui- 
rendi.9  I  have  insisted  upon  this  celebrated  distinction  at 
considerable  length,  for  the  purpose  of  dispelling  the  dark- 
ness cast  upon  the  Eoman  Law  by  the  current  though  false 
theory  which  I  have  stated  and  examined  above.  I  am  con- 
vinced by  my  own  experience,  that  few  of  the  difficulties, 
inherent  in  the  study  of  the  system,  equal  the  difficulties 
induced  upon  it  by  that  groundless  and  absurd  conceit. 

Before  I  proceed  to  the  matter  of  the  ensuing  note,  I  will 
briefly  interpose  a  remark  suggested  by  the  subject  of  the 
present. 

By  English  Lawyers,  and  even  by  English  conveyancers, 
'  title9  is  often  used  as  if  it  were  synonymous  with  *  rigW 
But  when  it  is  used  correctly,  it  signifies  the  fact,  simple  or 
complex,  through  which  the  party  entitled  was  invested  with 
a  right : — the  means  by  which  he  acquired  it.  In  a  word, 
*  title9  is  synonymous  with  '  investitive  fact  or  event.* 

Tradition  and  usucapion  are  the  only  cases  wherein  the 
Eoman  Lawyers  employ  the  term  '  title9  to  signify  an  in- 
vestitive fact.  And,  in  those  two  cases,  it  is  not,  properly 
speaking,  the  name  of  an  investitive  fact,  but  it  denotes  a 
constituent  part  of  a  complex  investitive  fact.  It  denotes 
the  fact  by  which  the  acquisition  begins,  as  contradistin- 
guished from  the  fact  by  which  the  acquisition  is  completed. 
And,  on  the  other  hand,  i  mode  of  acquisition/  as  used  in 
those  cases,  loses  its  usual  import.  It  is  not  synonymous 
with  *  investitive  fact,'  but  it  denotes  a  constituent  part  of 
a  complex  investitive  fact.  It  denotes  the  fact  by  which  the 
acquisition  is  completed,  as  contradistinguished  from  the 
fact  by  which  the  acquisition  begins. 

The  entire  fact,  simple  or  complex,  through  which  the 
party  entitled  was  invested  with  a  right,  is  styled,  in  the 
language  of  the  Roman  Law,  'mod/us  sive  caussa  acquirendi, 
c  species    sive    genus    acquisitionis,'   or  simply  and  briefly; 
'  acquisition 
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Consequently,  the  '  title  9  of  the  English,  and  the  '  modus    Table  IL 
sive  caussa  acquirendi'  of  the  Roman  Law,  are  synonym-  Note  5!  i,"!.' 
ous  names.    Each  of  them  is  equivalent  to  '  investitive  fact  ' — ■ — ' 
or  event : ' — the   term  which   has  been  suggested  by  Mr* 
Bentham. 

4  Title '  is  sometimes  used  by  the  English  Lawyers  in  a 
meaning  which  is  somewhat  different.  Properly  speaking, 
the  Vendor's  title  merely  consists  of  the  fact  by  which  his 
right  was  acquired.  But  the  so-called  title  which  he  sub- 
mits to  the  inspection  of  the  Purchaser,  usually  embraces  - 
more :  viz.  all  such  other  titles  as  may  elucidate  the  quality 
of  his  own,  or  may  shew  the  extent  of  the  right  which  he 
affects  to  transfer.  (See  Sugden's  Law  of  Vendors,  etc. 
ch.  vii.) 

[j3ote  5.] — ' Jus  Beale  sive  Jura  Bealia'  et  '  Jus  Pee- 
sonale  sive  Jura  Personalia  : ' 

In  the  language  of  modern  Civilians,  and  in  the  language 
of  the  various  systems  which  are  offsets  from  the  Soman 
Law,  rights  availing  against  persons  universally  or  generally , 
and  rights  availing  against  persons  certain  or  determinate, 
are  not  unfrequently  denoted  by  the  distinctive  names  of 
'jus  reale9  and  'jus  personals:'  The  adjective  reale  being 
substituted  for  '  in  rem ; '  and  the  adjective  personate  for  '  in 
personam.9 

These  expressions  are  so  ambiguous,  that  the  following 
cautions  may  be  useful  to  the  Student. 

1.  'Jus  reals9  and  'jus  personate9  which  signify  rights 
in  rem  and  rights  in  personam,  must  not  be  confounded  with 
'jus  rerum 9  and  'jus personarwm : '  i.e.  '  law  of  things 9  and 
'  law  of  persons.'  (For  the  import  of  these  last-mentioned 
expressions  see  above,  Note  2 :  The  Digression  in  Note  3, 
at  C.  b. :  Table  III.  Note  3  :  and  Table  IV.  Section  2.)  The 
law  of  things,  and  the  law  of  persons,  are,  both  of  them, 
conversant  about  rights,  real  and  personal. 

2.  The  distinction  of  the  Civilians  between  real  and  per- 
sonal rights,  must  not  be  confounded  with  the  distinction 
of  the  English  Lawyers  between  real  property  or  interests 
and  personal  property  or  interests.  Real  rights  (in  the  sense 
of  the  English  Lawyers)  comprise  rights  which  are  personal 
as  well  as  rights  which  are  real  (in  the  sense  of  the  Civilians) : 
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Table  II.  And  personal  rights  (in  the  sense  of  the  former)  embrace 
— — 1-LJ  rights  which  are  real  as  well  as  rights  which  are  personal  (in 
the  sense  of  the  latter).  The  difference  between  real  and 
personal  (as  the  terms  are  understood  by  the  Civilians)  is 
essential  or  necessary.  It  runs  through  the  English  Law, 
just  as  it  pervades  the  Roman :  Although  it  is  obscured  in 
the  English  by  that  crowd  of  gratuitous  distinctions  which 
darken  and  disgrace  the  system.  But  the  difference  between 
real  and  personal  (in  the  sense  of  the  English  Lawyers),  is 
accidental.  In  the  Roman  Law,  there  is  not  the  faintest 
trace  of  it. 

In  one  instance,  the  term  real,  as  used  by  the  English 
Lawyers,  bears  the  import  which  is  usually  annexed  to  it 
by  the  Civilians : 

An  agreement  between  parson  and  landowner  discharging 
land  from  tithes,  was  formerly  binding  upon  the  parson  and 
also  upon  his  successors  in  the  cure,  if  made  with  the  con- 
sent of  the  patron  and  with  the  concurrence  of  the  ordinary. 
And  such  an  agreement  was  and  is  styled  '  a  composition 
real.9  Why  ?  Because  it  availed  generally  against  incumbents 
of  the  benefice,  and  was  not  simply  binding  upon  the  parson 
who  entered  into  it.  Because,  in  short,  it  operated  in  rem, 
and  not  in  personam  merely. 

I  think  that  the  term  real9  as  used  by  the  English  Law- 
yers, bears  the  last-mentioned  import  in  two  or  three  in- 
stances more.  Bat,  at  this  moment,  I  am  unable  to  re- 
collect them.  And,  speaking  generally,  the  'real'  and  'per- 
sonal '  of  the  Civilians,  and  the  *  real '  and  'personal  '  of  the 
English  Lawyers,  denote  two  distinctions  which  are  com- 
pletely disparate. 

3.  In  the  sense  of  the  Civilians,  'jus  personals '  signifies 
any  right  which  avails  against  a  person  certain  or  against 
persons  certain.  In  the  English  law,  ' personal'  sometimes 
signifies  a  sort  or  species  of  such  rights:  viz.  those  rights 
of  action,  which,  in  the  language  of  the  Roman  Lawyers, 
'  nee  heredibus  nee  in  heredes  competunt : '  which  neither 
pass  to  the  persons  who  represent  the  injured  parties,  nor 
avail  against  the  persons  who  represent  the  injuring  parties. 
Being  limited  to  parties  who  are  directly  affected  by  wrong, 
and  only  availing  against  parties  who  are  authors  of  wrong, 
these  rights  of  action  are  styled  by  English  Lawyers  'per- 
sonal : '  Or  (more  properly)  they  are  said  to  expire  (or  to  be 
extinguished)  with  the  persons  of  the  injured  or  injuring. 
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'Actio  personalis  moritur    cum  persond,,'   is  the  rule  ov   Table  11. 
maxim  applied  to  the  rights  in  question.     But,  like  a  thou-  t°  ■,:.!/ 
sand  phrases   dignified   with  the   name   of  maxims,   this 
wretched  saw  is  a  purely  identical  proposition.     For  a  per- 
sonal action  (as  a  term  is  here  understood)  means  a  right 
of  action  which  expires  or  is  extinguished  with  the  party. 


4.  The  servitudes  of  the  Soman  Law  are  of  two  kinds  :  1°. 
prsedial  or  real  servitudes  ( — 'servitutes  prsediorum  sive 
rerum ') :  2°.  personal  servitudes  (-r-*  servitutes  personarum 
sive  hominum). 

Now  'real '  and  'personal,9  as  distinguishing  the  kinds  of 
servitudes,  must  not  be  confounded  with  'real9  and  'per- 
sonal,' as  synonymous  or  equivalent  expressions  for  '  in  rem,9 
and  '  in  personam.9 

In  a  certain  sense,  all  servitudes  are  real.  For  all  servi- 
tudes are  rights  in  rem,  and  belong  to  that  genus  of  rights  in 
rem  which  subsist  in  re  aliend.  (See  above,  Note  3,  B.  b. : 
Note  4,  A.) 

And,  in  a  certain  sense,  all  servitudes  are  personal.  For 
servitudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed 
or  exercised  by  persons. 

The  distinction  between  'real9  and  'personal,9  as  applied 
and  restricted  to  servitudes,  is  this : 

A  real  servitude  resides  in  a  given  person,  as  the  owner  or 
occupier,  for  the  time  being,  of  a  given  prcedium  :  i.  e.  a  given 
field,  or  other  parcel  of  land ;  or  a  given  building,  with  the 
land  whereon  it  is  erected.  A  personal  servitude  resides  in 
a  given  person,  without  respect  to  the  ownership  or  occupa- 
tion of  a  prcedium.  To  borrow  the  technical  language  of  the 
English  Law,  real  servitudes  are  appurtenant  to  lands  or 
messuages :  personal  servitudes  are  servitudes  in  gross,  or 
are  annexed  to  the  persons  of  the  parties  in  whom  they 
reside. 

Every  real  servitude  (like  every  imaginable  right)  resides 
in  a  person  or  persons.  But  since  it  resides  in  the  person  as 
occupier  of  the  given  prcedium,  and  devolves  upon  every  per- 
son who  successively  occupies  the  same,  the  right  is  ascribed 
(by  a  natural  and  convenient  ellipsis)  to  the  prcedium  itself. 
Vesting  in  every  person  who  happens  to  occupy  the  prcedium, 
and  vesting  in  every  occupier  as  the  occupier  thereof,  the 
right  is  spoken  of  as  if  it  resided  in  the  prcedium,  and  as  if  it 
existed  for  the  advantage  of  that  senseless  or  inanimate  sub- 
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Table  h.   ject.     The  prcedium  is  erected  into  a  legal  or  fictitious  pmon, 
C.0"?*/,   and  is  styled  '  prsedium  dominant.9 

On  the  other  hand,  the  premium,  against  whose  occupiers 
the  right  is  enjoyed  or  exercised,  is  spoken  of  (by  a  like 
ellipsis)  as  if  it  were  subject  to  a  duty.  The  duty  attaching 
upon  the  successive  occupiers  of  the  prwdiutn,  is  ascribed  to 
the  prcedium  itself:  which,  like  the  related  prcediwm,  is 
erected  into  a  person,  and  contradistinguished  from  the  other 
by  the  name  of  *  prsedium  servient.' 

Hence  the  use  of  the  expressions  '  real '  and  'personal'  for 
the  purpose  of  distinguishing  servitudes. 

The  rights  of  servitude  which  are  inseparable  from  the 
occupation  of  prcedia,  are  said  to  reside  in  those  given  or 
determinate  things,  and  not  in  the  physical  persons  who 
successively  occupy  or  enjoy  them.  And,  by  virtue  of  this 
ellipsis  and  of  the  fiction  which  grows  out  of  it,  servitudes 
of  the  kind  are  styled  '  servitutes  rerum,'  or  c  servitutes 
reales : '  i.  e.  rights  of  servitude  annexed  or  belonging  to 
things. 

The  rights  of  servitude  which  are  not  conjoined  with  such 
occupation,  cannot  be  spoken  of  as  if  they  resided  in  things* 
And,  since  it  is  necessary  to  distinguish  them  from  real  or 
predial  servitudes,  they  are  styled  *  servitutes  personarum '  or 
*  servitutes  personates : '  L  e.  rights  of  servitude  annexed  or 
belonging  to  persons. 

[Jfiott  6.]     '  Or,  more  generally,  ex  Conventione.9 

(A.)  Promises  are  distinguished  by  the  Roman  Lawyers 
into  conventions  and  pollicitations.  A  convention  is  defined 
thus — duorum  vel  plwrium  in  idem  placitum  consensus :  Or 
thus — promissio  ab  altero  data  ab  altero  acceptata.  A  pollicita- 
tion is  a  promise  not  accepted  by  the  promisee. 

Conventions  are  divisible  into  two  classes.  Some  might 
be  enforced  by  action,  according  to  the  more  ancient  Iw* 
Others,  according  to  that  law,  could  not  be  enforced  by  bc* 
tion.  Conventions  of  the  former  class  are  styled  contract* : 
conventions  of  the  latter  class,  pacts. 

In  consequence  of  rules  introduced  by  the  Praetors,  or  i& 
consequence  of  laws  passed  by  the  supreme  legislature,  the 
parties  interested  in  certain  pacts  were  enabled  to  enforce 
them  by  action.  In  other  words,  pacts  of  certain  species 
passed  into  the  class  of  contracts,  but  improperly  retained 
the  name  which  formerly  applied  to  them  with  propriety* 
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Pacts  of  other  species  were  not  affected  by  these  changes,    Table  ir. 
out  continued  in  their  primitive  state.  - — , — - 

Pacts  which  the  interested  parties  are  enabled  to  enforce 
by  action,  are  distinguished  by  the  Bomau  Lawyers  into  prce- 
iorian  and  legitimate :  that  is  to  say,  into  such  as  the  parties 
can  enforce  by  virtue  of  the  Praetorian  edict,  and  such  as  the 
parties  can  enforce  by  virtue  of  acts  of  legislature. 

In  the  language  of  the  Modern  Civilians,  pacts  which  the 
interested  parties  are  unable  to  enforce  by  action,  arfe  styled 
nuda :  i.  e.  not  clothed  with  rights  of  action.  Pacts  which 
the  interested  parties  are  enabled  to  enforce  by  action,  are 
styled  non  nuda  or  vestita :  i.  e.  clothed  with  rights  of  action. 

It  follows  from  the  preceding  analysis,  that  the  scheme  of 
obligations  which  is  given  by  the  Compilers  of  the  Institutes 
wants  an  important  member :  namely,  obligations  ex  pacta. 
If  they  had  been  true  to  their  own  method,  they  would  not 
have  opposed  directly  to  the  obligations  which  arise  from 
delicts,  the  obligations  which  arise  from  contracts.  According 
to  that  method,  the  obligations  which  arise  from  delicts 
should  be  opposed  directly  to  the  obligations  which  arise  from 
conventions.  And  these  should  be  divided  into  two  classes  : 
viz.  obligations  ex  contractu  and  obligations  ex  pacto. 

(B.)  The  following  brief  remarks  upon  certain  terms,  may 
save  the  student  much  perplexity. 

(a.)  In  the  language  of  modern  jurisprudence, '  contract y 
is  often  synonymous  with  the  '  convention '  of  the  Boman 
Lawyers. 

In  the  language  of  the  Boman  Law,  '  contract '  denoted 
originally  a  convention  which  may  be  enforced  by  action ;  but, 
in  consequence  of  the  changes  to  which  I  have  adverted  above, 
its  import  was  somewhat  narrowed.  It  ceased  to  denote 
generally  a  convention  which  may  be  enforced  by  action,  and  was 
restricted  to  conventions  which  the  parties  might  enforce  by 
virtue  of  the  more  ancient  law.  For  the  pacts,  which,  in  con- 
sequence of  those  changes,  were  clothed  with  the  rights  of 
action,  were  not  styled  contracts,  although  they  were  con- 
tracts in  effect.  Consequently,  the  definition,  which,  in  earlier 
times,  applied  exclusively  to  contracts,  applied  indifferently, 
at  a  later  period,  to  contracts  and  obligatory  pacts. 

In  the  language  of  the  English  Law,  'contract '  is  a  term  of 
uncertain  extension.  Used  loosely,  it  is  equivalent  to  '  con- 
vention '  or  '  agreement.9  Taken  in  the  largest  signification 
which  can  be. given  to  it  correctly,  it  denotes  a  convention  or 
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Tablk  if.  fieio.    But  all  the  obligations  of  this  last-mentioned  ebs? 
i.  *  which  I  have  anywhere  happened  to  meet  with,  are  either 

1  r~-'  obligations  arising  from  genuine  delicts,  or  are  not  distin- 
guishable from  the  obligations  which  are  styled  '  quasi  & 
contractu.'  (See  Table  I.  note  7.)  Consequently,  'oMomalw 
obligations '  and  '  obligations  quasi  ex  contractu '  may  be 
considered  equivalent  expressions.  Each  of  them  denotes 
this,  and  this  only :  namely,  that  the  sources  of  the  obliga- 
tions in  question  are  neither  delicts  nor  conventions,  ami 
that  the  various  species  into  which  those  obligations  are 
divisible  have  nothing  in  common  excepting  that  negative 
property. 

For  obligations  ex  delicto  or  ex  maleficioy  see  Table  I. 

(c.)  The  consent  of  the  parties  is  of  the  essence  of  a  con- 
tract. But  this  consent  may  be  manifested  in  different  wars. 
It  may  be  manifested  by  words,  written  or  spoken  ;  or  br 
signs  which  are  not  words.  When  it  is  manifested  bywords, 
the  contract  is  styled  express.  When  it  is  manifested  by 
conduct,  or  by  signs  which  are  not  words,  the  contract  is 
styled  implied,  or,  more  properly,  tacit.  In  either  case,  then; 
is  a  genuine  or  proper  convention. 

But  in  the  language  of  English  Jurisprudence,  quasi-con- 
tracts  (L  e.  sources  of  obligation  which  are  neither  conven- 
tions nor  wrongs)  are  styled  *  implied  contracts,'  or  *  contracts 
which  the  law  implies.'  That  is  to  say,  quasi-contracte* 
and  genuine  though  implied  contracts,  are  denoted  by  one 
name?  or  by  names  wbich  are  nearly  alike.  It  is  scarcely 
necessary  to  add,  that  guaii-contracts,  and  implied  or  tacit 
contracts,  are  commonly  or  frequently  confounded  by  English 
Lawyers.  (See,  in  particular,  Sir  William  Blackstone's  Com- 
mentaries, B.  ii.  ch.  30,  and  B*  iii.  ch,  9.) 
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Blackstone.  [jftote  1.] 


Law  regarding  Weongs  ; 
t  regarding  Injuries ;  the  Rights  and  Obligations  {secondary  or 
\Honing)  which  arise  from  injuries,  together  with  the  means  by 
^h  those  rights  are  asserted  and  those  obligations  enforced : 

And  therefore  regarding — a 

I 


A 


Law  regarding  the  '  Rights  of  Things  ' : 
('Jura  Rervm' :  'Bights  which  a  man  may  ac- 
quire over  External  Objects,  or  Things  uncon- 
nected with  his  Person ' :) 


i.e. — 


c 


Persons ' : 
of  society  and 
.U  which  result 
and  societies ' : 
is  a  subsequent 


it 


I 

ng  directly  from  contracts 
id  qytati-contracU.  ^ 


TTniversiiates  Juris, 
or 
Rights  and  Duties  devolving 
collectively  or  in  mass : 

e.g. 
by  Bankruptcy,  Testament, 
or  Aamroistration. 
[fitttt  9.] 


,ra  in  personam. 


Punishments : 


Criminal  Procedure. 


[The  ftotti  to  this  Table  seem  to  be  missing.] 
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Notes  to  Table  IX. 

[Jftottl.]  See  €Traites  de  Legislation  civile  et  penale,  etc.,  ^fai1-*' 
par  M.  Bentham,  publics  en  Francis  par  M.  Dumont.9  And 
Bee,  particularly,  the'Fwe  generate  d9un  Corps  complet  de  Droit,9 
which  occupies  the  First  Volume  of  the  '  Traites,  etc.9  from 
page  141  to  the  end,  N.B.  The  edition  here  referred  to,  is 
the  first  (1  Paris,  An  X=1802). 

[iftote  2.]  For  the  distinction  between  National  and 
International  Law,  see  Vol.  I.  pp.  146,  147,  168,  828  to 
331.  For  International  Law  in  particular,  see  pp.  328  to 
331. 

[iflote  8.]  For  the  distinction  between  Droit  politique  and 
Droit  civil  (as  opposed  to  politique),  and  for  Droit  politique 
in  particular,  see  Vol.  I.  pp.  147,  148,  200,  808  to  827,  833, 
335  et  seq.,  339  et  seq.,  346. 

[J£Lot£4.]  For  the  distinction  between  Code  g4n6ral  and 
Codes  particulars,  see  Vol.  I.  pp.  150,  151,  299,  305,  333, 
334,  364;  Vol.  III.  p.  278.  It  may  be  inferred  from  those 
places,  as  well  as  from  Vol.  I.  pp.  294  to  297  {Des  Etats 
domestiques  et  civils),  and  from  Vol.  II.  pp.  175  to  236 
(Des  Etats  privSs),  that  the  distinction,  intended  by  Mr. 
Bentham,  tallies  nearly  with  the  long-established  distinction 
between  Jus  Rerum  and  Jus  Personarum.  See  Tables  L, 
n.,  IV.,  Section  1,  VH.,  VIII.,  X. 

[i&Ote  5.]   For  the  distinction  between  Substantive  and 
Adjective  Law  (or  Law  simpliciter,  and  Procedure)  see  Vol. 
I.  pp.  149, 150, 166.      For  Procedure  in  particular,  see  pp. 
%  349  to  351. 

[J&0U  6.]  For  the  distinction  between  Civil  Law  and  Penal 
Law,  see  Vol.  I.  pp.  155  et  seq.,  159  et  seq.,  170;  and  com- 
pare with  those  places  the  second  paragraph  of  p.  298.  For 
the  Civil  Code  in  particular,  see  pp.  225  to  807,  and  Vol.  It. 
pp.  110  to  174.  For  the  Penal  Code  in  particular,  see  Vol. 
I.  pp.  170  to  224 ;  Vol.  II.  p.  237  to  the  end;  Vol.  III.  p.  1 
to  191. 
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TABLE 

Exhibiting  the  Corpus  Juris  ('  Corps  coinplet  de  Droit ')  arranged 

National,  Municipal,  or  Internal  Law  [i.e.  Jus  Cirrus,  in  one  of  it* 
numerous  senses] : 

Containing — 


Droit  politique  £i.  e.  Jus  Publicum]  : 
Containing — • 


Droit  constkutumnel : 
Relating  to 

1.  The  Powers  of  the  Sovereign,  in  the  large  and  correct  signification  :— 
'  Summus  Imperans  in  RepubUcd,  sive  Is  Monarcha  sit,  sive  Optimates,  sive 
Populus.'  Or,  in  other  words,  the  Powers  of  the  One,  the  Few,  or  the 
Many,  in  whom  the  Sovereignty — the  supreme,  unlimited,  and,  legally, 
irresponsible  Command — resides. 

2.  The  Distribution  of  the  Sovereign  powers,  where  they  are  not  united  in 
a  single  person. 

3.  The  Duties  of  the  Government  (subjects  or  citizens)  towards  the 
Sovereign. 

A  large  portion  of  Constitutional  Law  is,  strictly,  a  branch  of  Moral*. 
See  '  TraiUs,  etc.,9  vol.  i.  pp.  167,  326. 


Droit  civil  (as  opposed  to  Droit  phial)  [i.  e.  Law 
regarding  primary  Rights  and  Obligations]  : 
Relating  to— 


Rights  In  Rem,  with  their       Rights  In  Personam,  or  Obligations 
corresponding  Duties :  striata  sen.su :  [jtotr  7.] 

In  which  Department  of  rights  and 
obligations  are  comprised  die  following 
genera :  viz. — i 


Obligations  arising  from  Pacte        Obligations  arising  from  Besom  superieur, 
ou  Convention  (i.  e.  ex  Con-  Service  anterieurt  BesponsabUiU  pour 

TBACiu) :  tme  personne  tierce,  etc.  (L  e.   Quasi  ex 

Contractu).  [fiatt  a] 
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IX. 

in  the  Order  which  seems  to  have  been  conceived  by  Mr.  Bentham. 

Iwtbrhatiohal,  or  External  Law  [i.  e.  Jus  Integrarum  Grk- 

mm]:    l0aU2A 
Relating  to  the  Rights  and  Obligations  of  Independent  Political 

Societies  towards  one  another. 
Thus  considered,  it  is,  strictly,  a  branch  of  Moral*.    See  '  TraUU, 

etc.9  voL  i.  pp.  168, 828.    fiut,  as  enforced  in  any  given  Society 

by  the  Sovereign,  or  Supreme  Power,  it  properly  constitutes 

a  portion  of  (national  or  internal)  Law. 


Dboit  civil  (as  opposed  to  Droit  poUtiaue)  [i.  e.  Jus  Privatum]  : 
[flute  3]  Containing — i 


The  Bights  and  Obligations  of  Per- 
sons who  are  clothed  with  Political 
Powers  in  subordination  to  the  Sove- 
reign. 

See  '  TraUSs.  etc. ; '  vol.  L  pp.  885, 
889,  846,  etc. :— Organisation  judi- 
ciaire,  Code  militaire,  Code  de  Finance, 
Code  eccUsiastigue,  etc. ' 


I 

Cora  Grheral,  on  Lois  gIvrralbs 
[i.  e.  Jus  RbbubQ: 

Containing — . 


^"-^•n     ■        ' 


n 


Codes  particulars,  ou  RecueUs 
de  Lois  Particulibrbs  [Le. 
Jus  Pebsonarux].   [$Qti  4.] 


Droit  substanup  [or  The  Law] : 
Containing — 


Droit  adjeottp  [or  Law  of 
Procedure] :     [fiat*  6\] 
Containing — i 


Law 


of  CG 


vU  Procedure: 


Law  of  Criminal 
Procedure. 


l 


Droit  pxval  [i.  e.  Law  regarding  Injuries ;  with  the  Rights  and 
Obligations  {secondary  or  sanctioning)  which  arise  from 
injuries] :    [flnte  6.] 

Relating  to—. 


CwU  Injuries ;  with  the  Sights 
which  thence  accrue  to  the  in- 
jured parties  or  their  representa- 
tives, and  the  correlating  or  cor- 
responding Obligations  which  at- 
tach upon  the  opposite  parties. 


Crimes  and  Punishments)  together 
with  the  Satisfaction  to  the  injured 
parties  or  their  representatives,  which 
(in  the  opinion  of  Mr.  Bentham)  it 
would  be  expedient  to  exact  from 
the  criminals,    [  jhrtf  9.] 


[For  the  fiatti  to  this  Table,  see  pp.  1019, 1022.] 
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*  o  2  2  yurisprvdenee. 

Table  ix.  [ jfiott  7.]  The  important  division  of  Bights  into  Jura  in 
otea  -  jg^  ftn^j  jwa  ^  Personam  (determinatam),  is  neither  for- 
mally stated,  nor  consistently  pursued,  in  the  '  Vue  general*? 
It  may,  however,  be  traced  from  p.  247  to  p.  293  ;  and  see 
particularly  pp.  271, 272,  290,  291,  292,  293.  In  the  Second 
Volume  it  appears  with  more  distinctness.  '  See  (pp.  110  to 
155)  'Modes  of  Acquiring  Property9:  i.e.  Servitudes,  with 
other  Bights  in  re  aliend,  as  well  as  Dominion  or  Property 
strictly  so  called:  And  see  also  (pp.  156  to  168)  'Modes 
of  acquiring  Bights  to  Services9:  i.e.  Acts  to  be  done  or 
forborne  by  assignable  or  determinate  persons,  in  conse- 
quence of  obligations  (as  understood  by  the  Boman  Lawyers). 
At  p.  167,  the  term  *  Obligation '  is  employed  in  this  its 
original  meaning. 

[iBtote  8.]  For  Obligations  ex  contractu  and  quasi  ex- 
contractu,  see  Vol.  I.  pp.  271, 272, 286  et  seq. ;  Vol.  II.  pp.  156 
to  168,  362  et  seq. 

[ifiott  9.]  The  Law  of  Civil  Injuries  (with  the  correspond- 
ing Bemedies)  and  the  Law  of  Crimes  (with  the  correspond- 
ing Punishments  and  Bemedies),  are  not  divided  into  two 
independent  parcels,  but  are  classed  or  blended  together 
under  the  name  of '  Droit  penal.9  See  Vol.  I.  pp.  155  et  seq., 
159  et  seq.,  170  to  224 ;  Vol.  II.  p.  237  to  the  end  of  the 
Volume;  Vol.  m.  p.  1  to  191.  Compulsory  Bestitution  and 
Satisfaction  relate,  for  the  most  part,  to  Civil  Injuries  ;  Penal 
Bemedies,  to  Crimes.  See  Vol.  II.  pp.  308  to  379;  and 
p.  380  to  the  end  of  the  Volume. 
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ESSAYS  ON  INTERPRETATION    AND  ANALOGY. 

The  following  Essays  or  Notes  are  referred  to  in  the  thirty-third 
Lecture  (p.  526,  ante)  in  which  the  same  subjects  are  more  suc- 
cinctly handled.  They  were  not  found  with  the  Lectures,  but  were 
doubtless  intended  by  the  Author  to  be  incorporated  in  the  great 
work  which  he  meditated. 

In  a  note  in  the  page  above-mentioned,  I  spoke  of  the  *  Essay  on 
Interpretation '  as  complete.  This,  unfortunately,  is  a  mistake ;  nor 
have  I  been  able  to  find  any  trace  of  the  conclusion. 

The  original  of  the  '  Excursus  on  Analogy '  consists,  in  great  part, 
of  unarranged  and  almost  illegible  fragments,  amongst  which  it  was 
extremely  difficult  to  establish  anything  like  order  and  coherence, 
I  hesitated  for  some  time  whether  to  submit  what  the  Author  left 
in  so  imperfect  a  state  to  the  public  eye.  Nor  should  I  have 
ventured  to  do  so,  had  I  not  been  encouraged  by  the  opinion  of 
several  persons  of  high  authority  in  such  a  matter,  to  whom  it  has 
been  submitted.  They  have  exhorted  me  by  no  means  to  suppress 
this  essay ;  '  Since,'  to  use  the  words  of  one  of  those  most  qualified 
to  decide,  *  though,  from  the  fragmentary  form  in  which  it  must 
necessarily  appear,  its  excellencies  will  probably  be  hidden  from 
most  readers,  its  great  philosophical  value  will  be  apparent  to  those 
who  study  it  with  attention.' 

S.  A, 


NOTE  ON   INTERPRETATION 

(PBOPEB  AND  IMPEOPEB). 

In  my  thirty-third  Lecture  I  have  tried  to  contrast  Interpre- 
tation (in  the  proper  acceptation  of  the  term)  and  the  induc- 
tion of  a  rule  of  law  from  a  judicial  decision.  In  (the  earlier 
portion  of)  the  present  note,  I  shall  try  to  distinguish  Inter- 
pretation (in  the  proper  acceptation  of  the  term)  from  the 
various  modes  of  judicial  legislation  to  which  the  name  of  in- 
terpretation is  not  unfrequently  misapplied. 

The  discovery  of  the  law  which  the  lawgiver  intended  to 
establish,  is  the  object  of  genuine  interpretation :  or  (chang- 
ing the  phrase),  its  object  is  the  discovery  of  the  intention 
with  which  he  constructed  the  statute,  or  of  the  sense 
which  he  attached  to  the  words  wherein  the  statute  is  ex- 

xk2 
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pressed.  For  the  reasons  which  I  have  given  in  the  text,  the 
literal  meaning  of  the  words  wherein  the  statute  is  expressed, 
is  the  primary  index  or  cine  to  the  intention  or  sense  of  its 
author. 

Now  the  literal  meaning  of  words  (or  the  grammatical 
meaning  of  words)  is  the  meaning  which  custom  has  annexed 
to  them.    It  is  the  meaning  attached  to  them  commonly  by 
all  or  most  of  the  persons  who  use  habitually  the  given  lan- 
guage :  Or,  if  the  words  be  technical,   it  is  the  meaning 
attached  to  them  commonly  by  all  or  most  of  the  persons 
who  are  specially  conversant  or  occupied  with  the  given  art 
(or    science).      Generally,    the  customary  meaning  of  the 
words  wherein  the  statute  is  expressed,  is  obvious  or  easily 
assignable ;  and  generally,  therefore,  the  interpreter  assumes 
it  tacitly,  and  without  hesitation  and  inquiry.   But,  occasion- 
ally, the  customary  meaning  of  the  words  is  indeterminate 
and  dubious.    What  is  the  meaning  which  custom  has  an- 
nexed to  the  words,  is,  therefore,  an  inquiry  which  the  inter- 
preter may  be  called  upon  to  institute.    Consequently,  the 
interpretation  of  a  statute  by  the  literal  meaning  of  the 
words  may  possibly  consist  of  a  twofold  process :  namely,  an 
inquiry  after  the  meaning  which  custom  has  annexed  to  the 
words,  and  a  use  of  that  literal  meaning  as  a  clue  to  the 
sense  of  the  legislature.    The  interpreter  seeking  the  meaning 
annexed  to  the  words  by  custom,  may  not  be  able  to  determine 
it ;  or  he  may  not  be  able  to  find  in  it,  when  he  has  deter- 
mined or  assumed  it,  any  determinate  sense  that  the  legisla- 
ture may  have  attached  to  them :   And,  on  either  of  these 
suppositions,  he  may   seek  in  other  indicia,  the  intention 
which  the  legislature  held.     Or,  when  he  has  determined  or 
assumed  the  customary  meaning  of  the  words,  the  inter- 
preter may  be  able  to  discover  in  their  customary  or  literal 
meaning,  a  determinate  or  definite  intention  that  the  legis- 
lature may  have  entertained :  And,  on  this  supposition,  he 
ought  to  presume  strongly  that  the  possible  intention  which 
he  finds  is  the  very  intention  or  purpose  with  which  the 
statute  was  made. 

The  intention,  however,  of  the  legislature,  as  shewn  by 
that  literal  meaning,  may  differ  from  the  intention  of  the 
legislature,  as  shewn  by  other  indicia ;  and  the  presumption 
in  favour  of  the  intention  which  that  literal  meaning  sug- 
gests, may  be  fainter  than  the  evidence  for  the  intention 
which  other  indicia  point  at.  On  which  supposition,  the 
last  of  these  possible  intentions  ought  to  be  taken  by  the 
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interpreter,  as  and  for  the  intention  which  the  legislature 
actually  held.  For  the  literal  meaning  of  the  words,  though 
it  offers  a  strong  presumption,  is  not  conclusive  of  the  pur- 
pose with  which  the  statute  was  made. 

It  appears,  then,  from  what  has  foregone,  that  the  sub- 
jects of  the  science  of  interpretation  are  principally  the 
following ;  namely,  the  natures  of  the  various  indices  to  the 
customary  meaning  of  the  words  in  which  the  statute  is 
expressed;  the  natures  of  the  various  indices,  other  than  that 
literal  meaning,  to  the  intention  or  sense  of  the  lawgiver : 
the  cases  wherein  the  intention  which  that  literal  mean- 
ing may  suggest,  should  bend  and  yield  to  the  intention 
which  other  indicia  may  point  at. 

Having  stated  the  object  or  purpose  of  genuine  interpre- 
tation, and  pointed  at  the  subjects  of  the  science  which  is 
conversant  about  it,  we  will  tonch  upon  the  interpretation, 
ex  rations  legis,  through  which  an  unequivocal  statute  is 
extended  or  restricted.  It  may  happen  that  the  author  of 
a  statute,  when  he  is  making  the  statute,  conceives  and  ex- 
presses exactly  the  intention  with  which  he  is  making  it, 
but  conceives  imperfectly  and  confusedly  the  end  which  de- 
termines him  to  make  it.  Now,  since  he  conceives  its  scope 
inadequately  and  indistinctly,  he  scarcely  pursues  its  scope 
with  logical  completeness,  or  he  scarcely  adheres  to  its  scope 
with  logical  consistency.  Consequently,  though  he  conceives 
and  expresses  exactly  the  intention  with  which  he  is  making 
it,  the  statute,  in  respect  of  its  reason,  is  defective  or  exces- 
sive. Some  class  of  cases  which  the  reason  of  the  statute 
embraces  is  not  embraced  by  the  statute  itself;  or  the  statute 
itself  embraces  some  class  of  cases  which  a  logical  adherence 
to  its  reason  would  determine  its  author  to  exclude  from  it. 

But,  in  pursuance  of  a  power  which  often  is  exercised  by 
judges  (and,  where  they  are  subordinate  to  the  State,  with 
its  express  or  tacit  authority),  the  judge  who  finds  that  a 
statute  is  thus  defective  or  excessive,  usually  fills  the  chasm, 
or  cuts  away  the  excrescence.     In  order  to  the  accomplish- 
ment of  the  end  for  which  the  statute  was  established,  the 
judge  completes  or  corrects  the  faulty  or  exorbitant  inten- 
tion with  which  it  actually  was  made.      He  enlarges  the 
defective,  or  reduces  the  excessive  statute,  and  adjusts  it  to 
the  reach  of  its  ground.      For  he  applies  it  to  a  case  of  a 
class  which  it  surely  does  not  embrace,  but  to  which  its 
reason  or  scope  should  have  made  the  lawgiver  extend  it ; 
or  he  withholds  it  from  a  case  of  a  class  which  it  embraces 
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indisputably,  but  which  its  reason  or  scope  should  have  made 
the  lawgiver  exclude  from  it. 

Now,  according  to  a  notion  or  phrase  which  is  current 
with  writers  on  law,  the  judge  who  thus  enlarges,  or  thus 
reduces  the  statute,  '  interprets  the  statute  by  its  reason:' 
or  his  extension  or  restriction  of  the  defective  or  excessive 
statute  is  *  extensive  or  restrictive  interpretation  ex  ration* 
legis.'  His  adjustment,  however,  of  the  statute  to  the  reach 
or  extent  of  its  ground,  is  a  palpable  act  of  judicial  legisla- 
tion, and  is  not  interpretation  or  construction  (in  the  proper 
acceptation  of  the  term).  The  discovery  of  the  intention 
with  which  the  statute  was  made,  is  the  object  of  genuine 
interpretation ;  and,  of  the  various  clues  to  the  actual  inten- 
tion of  the  lawgiver,  the  reason  of  the  statute  is  one. 

But  where  a  statute  is  extended  or  restricted  in  the  man- 
ner which  we  now  are  considering,  the  actual  intention  of 
the  lawgiver  is  not  doubted  by  the  judge.  Instead  of  un- 
affectedly seeking  the  actual  intention  of  the  lawgiver,  and 
using  the  reason  of  the  statute  as  one  of  the  various  clues  to 
it,  the  judge  rejects  an  actual  (though  faulty  or  exorbitant) 
intention  which  the  lawgiver  palpably  held.  Instead  of  inter- 
preting a  statute  obscurely  and  dubiously  worded,  the  judge 
modifies  a  statute  clearly  and  precisely  expressed :  putting 
in  the  place  of  the  law  which  the  lawgiver  indisputably  made, 
the  law  which  the  reason  of  the  statute  should  have  deter- 
mined the  lawgiver  to  make.  Consequently,  where  the  judge 
in  show  interprets  the  statute  restrictively,  he  abrogates  or 
annuls  it  partially.  And  where  the  judge  in  show  interprets 
the  statute  extensively,  he  makes  of  its  reason  a  judiciary  role 
by  which  its  defect  is  supplied.  He  makes  of  the  reason  of 
the  statute  a  general  ground  of  decision  which  provides  for 
the  class  of  cases  overlooked  and  omitted  by  the  lawgiver: 
For,  as  a  ratio  decidendi,  though  not  as  a  ratio  legis,  the 
reason  of  a  statute  may  perform  the  functions  of  a  law. 

In  the  following  passages  from  the  Pandects  (Lib.  I.  tit.  3, 
U.  10,  11,  12,  18),  the  rationale  of  the  process  of  exten- 
sion, which  the  judge  performs  upon  the  statute,  is  stated 
unaffectedly  and  frankly.  'Neque  leges,  neque  senatus- 
consulta  ita  scribi  possunt,  ut  omnes  casus,  qui  quandoque 
inciderint,  comprehendantur;  et  ideo  de  his,  quae  primo 
constituuntur,  interpretatione  (aut  constitutione  principis) 
certius  statuendum  est/  '  Non  possunt  omnes  articuli  sin- 
gillatim  aut  legibus  aut  senatusconsultis  comprehendi ;  sed 
cum  in  aliquft  caus&  sententia  (sive  ratio)  eorum  manifesto 
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f         est,  is,  qui  jurisdiction!  praest,  ad  similia  procedere,  atque 
ita  job  dicere  debet.'     '  Quotiens  lege  aliquid  unum  vel  al- 

i         terum  introductum  est,  bona  occasio  est,  cetera,  qu®  tendunt 

t         ad  eandem  utilitatem,  interpretatione,  vel  certe  jurisdictione 

,         suppler^ 

v  There  is,  it  is  true,  an  extensive,  or  restrictive  interpreta- 

tion which  is  properly  interpretation  or  construction.  For 
the  literal  meaning  of  the  words  wherein  .the  statute  is  ex- 
pressed, may  not  correspond  to  the  purpose  wherewith  it  was 
actually  made ;  and  the  interpreter  of  the  statute,  guided 
by  another  index  to  the  actual  purpose  of  the  statute,  may 
abandon  the  meaning  which  custom  has  annexed  to  the 
words,  for  the  meaning  which  the  lawgiver  attached  to  them. 
:  Now,  if  the  meaning  annexed  to  the  words  by  custom  be 
narrower  than  the  meaning  attached  to  the  words  by  the 
lawgiver,  the  interpreter  (it  is  commonly  said)  interprets  the 
statute  extensively :  If  the  former  of  the  meanings  be  broader 
than  the  latter,  the  interpreter  (it  is  commonly  said)  interprets 
the  statute  restrictively.  But,  manifestly,  the  statute  itself  is 
not  extended  or  restricted  by  the  process  which  we  now  are 
considering.  The  very  law  which  actually  was  made  by  the 
lawgiver,  is  also  the  very  law  which  is  sought  and  stuck  to 
by  the  interpreter ;  who  merely  proportions  the  grammatical 
meaning  of  the  words  to  the  broader  or  narrower  meaning 
with  which  the  lawgiver  used  them.  The  interpreter  ex- 
tends or  restricts,  not  the  statute  itself,  but  the  literal  mean- 
ing of  the  words  wherein  the  statute  is  expressed. 

Having  tried  to  distinguish  genuine  interpretation  from 
the  modes  of  judicial  legislation  which  often  are  styled  in- 
terpretation, we  proffer  a  few  remarks  on  some  of  the  lead- 
ing terms  which  are  connected  with  the  distinction  in 
question. 

Although  the  intention  with  which  a  statute  is  made  often 
differs  from  the  end  which  moves  the  lawgiver  to  make  it, 
the  reason  of  a  statute  and  the  actual  intention  of  the  law- 
giver oflener  coincide  or  tally.  Accordingly,  they  often  are 
opposed  together,  or  contradistinguished  jointly,  to  the  lite- 
ral meaning  of  the  words  in  which  the  statute  is  expressed. 
Now,  as  contradistinguished  jointly  to  the  literal  meaning  of 
the  words,  the  reason  of  a  statute  with  the  actual  intention 
of  the  lawgiver  are  commonly  styled  by  the  moderns  '  the 
spirit  of  the  law :'  by  the  Soman  jurists,  and  the  moderns 
who  adopt  their  language, *  the  sentence  of  the  law.' 
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According  to  most  of  the  writers  who  have  treated  of  in- 
terpretation, it  is  either  grammatical  or  logical.     The  inter- 
pretation of  a  statute  bears  the  name  of  grammatical,  in  so 
far  as  it  seeks  the  meaning  which  custom  has  annexed  to 
the  words,  or  seeks  in  that  meaning  exclusively  time  actual 
intention  of  the  lawgiver.    As  looking  for  other  indices  to 
the  actual  intention  of  the  lawgiver,  or  as  seeking  his  actual 
intention  through  such  other  indicia,  the  interpretation  of  & 
statute  assumes  the  name  of  logical.    But  as  every  process 
of  interpretation  involves  a  logical  process,  the  contradistin- 
guished epithets  scarcely  suggest  the  distinction  which  they 
are  employed  to  express.    The  extension  or  restriction,  ex 
ratione  legis,  of  a  statute  unequivocally  worded,  is  not-  inter- 
pretation or  construction  (in  the  proper  acceptation  of  the 
term).    According,  however,  to  most  of  the  writers  who  have 
treated  of  interpretation,  this  process  of  extension  or  restric- 
tion belongs  to  the  kind  of  interpretation  which  they  mark 
with  the  name  of  logical. 


Of  the  numerous  equivocal  terms  which  the  language  of 
jurisprudence  comprises,  equity  perhaps  is  the  most  equivoeaZ 
and  perplexing.13    Now,  of  the  many  and  disparate  meanings 
given  to  this  slippery  expression,  some  are  connected  in- 
separably with  a  kind  of  spurious  interpretation :  namely, 
with  the  so-called  extensive  interpretation,  ex  ratione  legis, 
of  a  statute  unequivocally  worded.    Where  a  defective  statute 
is  thus  adjusted  to  its  reason,  there  lies  an  equality  or  (Equity 
(or  a  parity,  analogy,  or  likeness)  between  the  cases  which 
the  statute  includes  and  the  cases  to  which  it  is  extended. 
A  case  to  which  it  is  extended,  as  well  as  a  case  which  it 
includes,   is   embraced  by  its   reason;    and  the  two  cases, 
therefore,  in  their  common  relation  to  its  reason,  are  equal, 
analogous,  or  like. 

Accordingly,  equity  or  wquity  signifies  the  objects  following 
(besides  a  multitude  of  others) : — 1.  The  parity  between  a 
case  to  which  the  statute  is  extended  and  a  case  which 
the  statute  includes. — 2.  The  spurious  extensive  interpreta- 
tion ex  ratione  legis :  that  is  to  say,  the  extension  of  the 
statute  agreeably  to  the  parity  of  the  cases,  or  the  process  of 
extending  the  statute  agreeably  to  the  parity  of  the  cases. — 
3.  A  personified  abstract  name  which  is  moved  by  the  parity 
of  the  cases  to  call  for  the  extension  of  the  statute.   ('  Quod 

»  See  Lwture  XXX (IT.  a*te. 
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in  re  pari  valet,  (says  Cicero)  valeat  in  hac  quae  par  est: 
valeat  ceqwitas,  quro  paribus  in  cansis  paria  jura  desiderata) 
— 4.  The  reason  of  the  statute  to  which  the  extension  is 
given,  or  the  reason  of  any  statute  which  needs  a  similar 
extension.  (It  often  is  said,  for  example,  of  such  or  such  a 
case,  that  the  case  is  within  the  equity  of  such  or  such  a 
statute,  though  the  case  is  not  included  by  the  statute  itself.) 

The  spurious  extensive  interpretation  ex  rations  legis,  is 
styled  analogy  as  well  as  equity.  And  it  is  said  of  analogy, 
as  it  is  said  of  equity,  that  she  is  moved  by  the  parity  of  the 
cases  to  call  for  the  extension  of  the  statute.  It  is  said 
moreover  of  the  pretended  interpreter,  that  he  interprets 
the  statute  analogically.  But  it  would  seem  that  the  term 
analogy,  like  the  expression  equity,  signifies  most  properly 
the  parity  between  the  cases. 

['  Equity '  is  not  applicable  to  restrictive  interpretation  ex 
ratione  legis.~\ 

The  extensive  or  restrictive  interpretation,  ex  ratione  legis, 
of  a  statute  unequivocally  worded,  are  not  the  only  modes  of 
judicial  or  oblique  legislation  to  which  the  name  of  interpreta- 
tion is  often  misapplied.  E.g. :  Entire  or  partial  abrogation 
of  a  statute  (with  or  without  substitution  of  a  new  rule), 
without  regard  even  to  the  reason  of  the  statute.  The 
grounds  for  which  are,  the  judge's  own  views  of  utility,  or  of 
that  consequence  and  analogy  (in  legislation)  to  which  we 
shall  advert  hereafter. 

(He  is  to  be  blamed  commonly,  not  for  innovation,  but  for  work- 
ing it  under  false  pretences,  and  without  system.) 

So,  also,  the  creation  of  judiciary  law  (independently  of  the 
application  of  any  statute)  has  been  styled  interpretation. 
E.g.:  The  law  devised  by  prudentes,  and  adopted  by  tribunals, 
was  said  to  be  devised  by  interpreting  the  old  law :  such 
interpretation  consisting,  partly,  in  forming  new  rules,  by 
consequence  and  analogy,  on  anterior  law  (statute  or  judiciary) 
(and  hence,  probably,  the  name  of  interpretation) ;  and, 
partly,  in  forming  new  rules,  without  regard  to  consequence 
or  analogy,  according  to  general  utility,  or  any  other  standard 
of  ethics  (or  legislation).14 

14  *  Interprets  officium,  quod  proprie  leges ;  trade  etiam  recte  de  utroque  ge- 

InlegiasentfntiaeTplieandarena.tai.'pet  nere  seorsim  molta  prsecipiuntvr.    Est 

se  quidem  facile  discernitur  ab  eorum  tamen  genus  qucridampreceptorumYerat 

munere,  quorum  est,  ad  causas  applicare  promiscuum  atque    in  medio  poeitum, 
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As  I  shall  shew  hereafter,  authentic  interpretation  is  ak> 
genuine  or  spurious.  A  declaratory  law  being*  truly  such,  « 
introducing  the  new  law  under  the  guise  of  interpreting  tk 
purpose  with  which  the  old  was  made.16 


From  the  two  processes16  which  I  have  endeavoured  u 
contrast,  I  pass  to  the  celebrated  phrase  which  is  closely  con- 
nected with  them ;  though  it  regards  the  application  of  la* 
(and  also  the  creation  of  law)  rather  than  the  discovery  of 
law  by  interpretation  or  induction.     '  After  all  the  certain? 
(says  Paley)  that  can  be  given  to  points  of  law,  either  by  the 
interposition  of  the  legislature,  or  the  authority  of  precedents, 
one  principal  source  of  disputation,  and  into  which,  indeed 
the  greater  part  of  legal  controversies  may  be  resolved,  tn'tf 
remain  still :  namely,  *  the  competition  of  opposite  analogies 
The  nature  of  the  difficulties  denoted  by  this     celebrated 
phrase  he  attempts  to  state  in  the  following  passage,    <  When 
a  point  of  law  has  once  been  adjudged,  neither  that  question, 
nor  any  which  completely,  and  in  all  its  circumstances,  cor- 
responds with  that,  can  be  brought  a  second  time  into  dispute. 
But  questions  arise  which  resemble  that  only  indirectly,  and 
in  part,  and  in  certain  views  and  circumstances,  and  which 
seem  to  bear  an  equal  or  a  greater  affinity  to  other  adjudged 
cases :  questions  which  can  be  brought  within  any  fixed  rale 
only  by  analogy,  and  which  hold  an  analogy  by  relation  to 
different  rules.     It  is  by  the  urging  of  the  different  analogic 
that  the  contention  of  the  Bar  is  carried  on :  And  it  is  in 
the  comparison,  adjustment,  and  reconciliation  of  them  triii 
one  another ;  and  in  the  discerning  of  such  distinctions,  and     | 
the  framing  of  such  a  determination,  as  may  save  the  varioo? 
rules  alleged  in  the  cause,  or,  if  that  be  impossible,  as  m&J 
give  up  the  weaker  analogy  to  the  stronger,  that  the  sagatf  # 
and  wisdom  of  the  Court  are  seen  and  exercised.'    Now,  lib 
all  or  most  of  the  phrases  into  which  i  analogy  *  enters,  &e 
celebrated  phrase  '  the  competition  of  opposite  analogies '  i* 
often  used  indeterminately.     Accordingly,  it  has  darkest 
the  nature  of  the  difficulties  which  it  was  contrived  to  ex- 
press ;    and,  therewith,  it  has  obscured  that  pregnant  dis- 
tinction between  statute  and  judiciary  law  with  which  we 

eorum  scilicet,  que  ad  leges  ex  earnm  "  Interpretation  by  rlglcment.   §*f 

ratione,  nut  ad  similia  producendas  aut  French  Code  and   Bentham's  Judieid 

rsstringsndas  spectant.' — Muhlenbruch,  Establishments. 

Doct.  Pand.  rol.  i.  lib.  i.  cap.  8.  "  See  p.  653,  ante. 
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are  presently  occupied.    It  needs,  therefore,  the  exact  ex- 
amination which  I  now  shall  bestow  upon  it. 

Two  distinct  difficulties,  incident  respectively  to  two  dis- 
tinct processes,  are  denoted  by  the  phrase  as  it  is  usually 
applied.    Of  these  distinct  difficulties,  one  is  incident  to  the 
application  of  statute  or  judiciary  law  already  obtaining  or 
existing :  the  other  is  incident  to  the  decision  of  a  specific 
or  particular   case  for  which  the  existing  law  affords  no 
applicable  rule.    The  former  may  perplex  the  judge  in  his 
purely  judicial  character,  or  as  properly  exercising  his  pro- 
perly judicial  functions :  the  latter  may  embarrass  the  judge 
in  his  quality  of  judicial  legislator,  or  as  virtually  making  a 
rule  for  cases  of  a  new  description.    As  it  is  usually  applied, 
the  phrase  is  confined  to  the  difficulty  which  is  incident  to 
the  application  of  law,  with  the  difficulty  which  is  incident 
to  judicial  legislation.     But  a  difficulty  resembling  these  is 
incident  to  direct  legislation,  or  the  process  of  creating  a 
statute.    And  this  difficulty  may  be  styled,  as  properly  as 
the  two  others,  a  competition  of  opposite  analogies. 

I  first  shall  consider  the  difficulty  which  is  incident  to  the 
application  of  law  already  obtaining  or  existing;  though  the 
difficulty  which  is  incident  to  judicial  legislation  is  probably 
the  difficulty  that  Paley  particularly  contemplated.  Having 
considered  the  difficulty  which  is  incident  to  the  application 
of  law,  I  shall  proceed  to  consider  the  difficulty  which  is 
incident  to  judicial  legislation,  and  also  the  resembling  diffi- 
culty which  is  incident  to  the  creation  of  a  statute. 

The  system  of  positive  law  obtaining  in  any  nation  (or  the 
complexion  or  collective  whole  of  its  positive  law)  is  a  body 
or  aggregate  (methodised  or  unmethodised)  of  various  but 
connected  rules.  Now  every  rule  which  is  definite  or  precise, 
is  applicable  to  cases  of  a  class  (or  governs  cases  of  a  dlass) 
which  also  is  definite  or  precise.  For  the  rule  is  shaped 
exactly  to  the  essence  or  nature  of  the  class,  or  to  the  essen- 
tials, positive  and  negative,  possessed  by  a  case  of  the  class : 
meaning  by  the  positive  and  negative  essentials  of  the  case, 
the  properties  which  it  necessarily  has,  and  the  properties 
which  it  necessarily  wants,  in  so  far  as  it  belongs  to  the  class, 
and  in  so  far  as  the  rule  will  apply  to  it.  And  as  the  rule  is 
shaped  exactly  to  the  essence  or  nature  of  the  class,  so  is  the 
essence  of  the  class  exactly  marked  by  the  rule :  the  deter- 
minate purpose  of  the  rule,  and  the  determinate  import  of 
the  role,  fixing  the  class  of  cases  which  its  author  intended 
it  to  govern.    Consequently,*  if  every  rule  in  a  system  of  law 
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were  perfectly  definite  or  precise,  every  specific  case  that  the 
whole  of  the  system  embraced  would  belong  to  a  kind  or  sort 
perfectly  definite  or  precise. 

On  the  appearance  of  any  case  that  the  whole  of  the  sys- 
tem embraced,  the  class  to  which  it  belonged,  and  the  rak 
by  which  it  was  governed,  might  be  known  and  assign*? 
with  certainty ;  or  (at  the  least)  the  class  and  the  rale  might 
be  known  and  assigned  with  certainty,  by  every  discerning 
lawyer  who  had  mastered  the  system  thoroughly.  But  the 
ideal  completeness  and  correctness  which  I  now  have  ima- 
gined is  not  attainable  in  fact.  More  or  fewer  of  the  ruks 
which  constitute  a  system  of  law,  and  more  or  fewer  of  the 
cases  which  the  whole  of  the  system  extends  to,  are  inevi- 
tably framed  and  classed  more  or  less  indefinitely.  What 
exactly  are  the  cases  which  a  given  rule  applies  to,  or  what 
exactly  is  the  rule  which  governs  a  given  case,  is  a  doubt 
that  would  arise  occasionally,  and  would  not  be  soluble 
always,  though  the  system  had  been  built  and  ordered  with 
matchless  solicitude  and  skill.  And  hence  arises,  or  hence 
arises  mainly,  the  difficulty  which  I  now  am  considering :  a 
difficulty  incident  to  the  application  of  law,  and  not  to  the 
creation  of  law  by  judicial  or  direct  legislation. 

In  order  to  an  analysis  of  the  difficulty  which  I  now  am 
considering,  we  will  suppose  that  the  rule  A  is  not  perfectly 
definite;  or  (what  is  the  same  thing  expressed  in  a  different 
form)  that  the  essence  of  the  class  of  cases  which  A  was  in- 
tended to  govern  is  not  marked  by  A  with  perfect  exactness. 
Further,  we  will  suppose  that  the  rule  B,  with  the  essence  of 
the  class  of  cases  which  B  was  intended  to  govern,  is  in  the 
same  plight  of  uncertainty.     Moreover,  we  will  suppose  that 
the  case  x  demands  judicial  decision:  that  x  in  certain  re- 
spects bears  a  likeness  to  the  cases  which  seem  to  be  governed 
by  A ;  but  that  x  in  other  respects  bears  a  likeness  to   the 
cases  which  seem  to  be  governed  by  B.     Lastly,  I  will  sup- 
pose that  the  judge,  distracted  by  the  two  likenesses,  doubts 
whether  A  or  B  be  the  rule  applicable  to  x. 

Now,  the  difficulty  which  stays  the  judge  from  applying 
the  law  to  the  fact,  may  be  called  (in  metaphorical  language) 
*  a  competition  of  opposite  analogies.9  For  the  likeness  of  * 
to  the  cases  which  seemingly  are  governed  by  A,  and  the  like- 
ness of  x  to  the  cases  which  seemingly  are  governed  by  B, 
may  be  deemed  two  opposite  suitors  contending  for  the  pre- 
ference of  the  judge :  the  former  entreating  the  judge  to 
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decide  &  by  A,  and  the  latter  imploring  the  judge  to  resolve 
e  by  B. 

The  difficulty  arises,  however,  from  the  indefiniteness  of 
the  two  rules.  For  if  the  rule  A  be  the  rule  applicable  to  x 
(or  if  the  rule  B  be  the  rule  applicable  to  x),  x9  in  respect  of 
A  (or  x,  in  respect  of  B),  is  in  the  following  double  predica- 
ment. It  has  all  the  positive  essentials  possessed  by  cases  of 
the  class  which  the  rule  was  intended  to  govern  :  And,  more- 
over, it  has  no  property  or  character  through  which  it  differs 
from  those  cases  essentially  or  materially:  that  is  to  say, 
through  which  it  differs  from  those  cases  in  such  wise  and 
degree  as  render  a  common  rule  inapplicable  to  it  and  them. 

Consequently,  if  the  rules  A  and  B  be  perfectly  definite, 
and  the  classes  of  cases  which  they  govern  be  therefore  per- 
fectly definite,  the  judge  can  arrive  with  certainty  at  one  of 
the  following  conclusions :  namely,  that  a  is  in  that  predica- 
ment in  respect  of  the  rule  A,  and  therefore  must  be  solved 
by  A ;  or  that  x  is  in  that  predicament  in  respect  of  the  rule 
B,  and  therefore  must  be  solved  by  B ;  or  that  x  is  not  in  that 
predicament  in  respect  of  either  of  those  rules,  and  therefore 
must  be  solved  by  a  third,  if  a  third  that  applies  may  be 
found.  The  difficulty  arises,  therefore,  from  the  indefinite- 
ness of  the  two  rules ;  and  is  rather  a  competition  or  conflict 
of  those  indefinite  rules  than  of  the  opposite  analogies  of  x 
to  the  cases  of  the  indefinite  classes. 

To  the  foregoing  analysis  of  the  difficulty  which  I  now  am 
considering,  I  append  the  following  explanations. — To  render 
my  supposed  example  as  simple  as  possible,  I  have  imagined 
that  the  indefinite  rules  which  strive  for  the  preference  of  the 
judge  are  only  two.  But,  though  a  greater  number  of  such 
rules  strive  for  the  preference  of  the  judge,  the  hindrance  to 
the  application  of  the  law  is  substantially  the  one  which  I 
have  analysed.  The  greater,  however,  is  the  number  of  the 
indefinite  and  conflicting  rules,  the  greater,  of  course,  is  his 
difficulty.  The  greater,  of  course,  is  his  difficulty  in  subsum- 
ing the  case  before  him  under  the  appropriate  rule ;  or  in 
finding  that  the  case  before  him  is  embraced  by  none  of  the 
rules  of  which  the  law  that  he  administers  is  actually 
composed. 

Although  it  arises  more  frequently  from  a  conflict  of  inde- 
finite rules,  the  difficulty  which  I  now  am  considering  (or  a 
difficulty  essentially  like  it)  may  arise,  without  such  a  con- 
flict, from  a  single  indefinite  rule.  For  it  probably  has  hap- 
pened, where  a  rule  or  principle  is  indefinite,  that  some  judges 


1034  Interpretation. 

have  applied  it  to  certain  specific  cases,  whilst' others  tore 
withheld  it  from  cases  essentially  similar  to  the  former.  In 
other  words,  the  role  has  been  applied  to  some,  and  withheld 
from  other  cases,  though  all  the  adjudged  cases  are  of  one 
description  or  category.  Now  if  x9  a  case  in  controversy,  be 
of  that  description  or  category,  it  bears  a  likeness  to  thi 
cases  to  which  the  rule  has  been  applied,  and  also  a  likeness 
to  the  cases  from  which  the  rule  has  been  withheld.  And 
though  the  likenesses  are  identical  in  relation  to  the  various 
cases,  they  yet  are  opposed  and  contending  in  relation  to  the 
indefinite  rule :  one  of  them  inviting  the  judge  to  apply  the 
rule  to  z,  and  the  other  suggesting  to  the  judge  that  the 
rule  is  inapplicable  to  it. 

But  the  difficulty  which  stays  the  judge  springs  from  the 
indefiniteness  of  the  rule.  Supposing  that  the  role  is  jo- 
diciary,  the  difficulty  implies  that  the  existence  of  the  rule  is 
questionable ;  or,  at  least,  has  been  disputed  by  the  judges 
who  have  refused  to  apply  it.  For  the  rule  itself  is  made  bj 
decisions  (if  it  exist  at  all).  Supposing  that  the  rule  is  per- 
fectly definite,  the  judge  may  determine  certainly  (if  not 
easily  and  quickly)  how  he  should  dispose  of  the  case  which 
awaits  his  judicial  solution.  It  surely  is,  or  it  surely  is  not, 
of  the  class  which  the  rule  was  intended  to  govern. 

We  have  assumed  tacitly,  up  to  the  present  point,  that  the 
competition  of  opposite  analogies  which  is  incident  to  the 
application  of  law  arises  exclusively  from  the  indefiniteness 
of  a  rule  or  rules.  But  it  may  possibly  arise  from  a  some- 
what different  cause :  namely,  the  inconsistency  inter  se  of 
several  definite  rules,  or  the  intrinsic  or  self-inconsistency  of 
one  definite  rule.  Or  (what,  in  effect,  is  exactly  the  same 
thing)  it  may  possibly  spring  from  the  inconsistency  with 
which  such  rules  or  rule  have  been  administered  or  applied. 
Of  two  cases,  for  example,  which  belong  to  one  category, 
and  which  therefore  should  have  been  adjudged  by  one  and 
the  same  rule,  the  one  may  have  been  decided  by  a  definite 
or  precise  rule  and  the  other  by  a  definite  rule  essentially 
different  from  the  former.  Or,  supposing  a  single  rule  which 
is  perfectly  definite  or  precise,  it  may  have  been  applied  to 
one  and  withheld  from  another  case,  though  the  two 
adjudged  cases  are  of  one  description  or  class. 

Now,  on  either  of  these  suppositions,  it  may  happen  that 
a  case  in  controversy  is  essentially  similar  to  the  cases  which 
have  been  resolved  inconsistently.  But,  assuming  that  a 
case  in  controversy  is  essentially  similar  to  those  cases,  it 
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bears  a  likeness  to  one  of  them,  and  the  same  likeness  to 
the  other ;  which  respective  likenesses,  though  identical  in 
relation  to  the  cases,  are  opposed  and  contending  analogies 
in  relation  to  the  rules  or  rule.17  Consequently  the  difficulty 
may  spring  from  the  inconswtency  of  several  definite  rules,  or 
from  the  intrinsic  inconsistency  of  a  single  definite  rule. 
But,  though  it  may  spring  from  inconsistency  which  is  not 
an  effect  of  indefiniteness,  it  commonly  springs  from  incon- 
sistency of  which  indefiniteness  is  the  cause  :  that  is  to  say, 
it  commonly  springs  from  the  inconsistency  of  several  in- 
definite  rules,  or  from  the  intrinsic  inconsistency  of  a  single 
indefinite  rule.  For  the  inconsistency  in  rules  which  is  not 
an  effect  of  their  indefiniteness,  is  generally  an  evil  that  is 
easily  corrigible. 

Generally,  therefore,  a  system  or  body  of  law  is  kept  pass- 
ably free  from  it  by  direct  or  judicial  legislation.  But  the 
inconsistency  in  rules  which  is  caused  by  their  want  of  pre- 
cision, is  often  an  invincible  malady,  or  a  malady  difficult  to 
heal.18  It  often  inheres  in  the  purpose  of  a  rule,  and  there- 
fore is  simply  incurable.  And  where  it  is  susceptible  of 
cure  (which  far  more  often  is  the  fact),  it  can  seldom  be 
expelled  from  the  system  without  a  solicitude  and  skill 
which  lawgivers,  direct  or  judicial,  havQ  rarely  felt  and  at- 
tained to. 

It  appears,  then,  from  the  foregoing  analysis,  that  the  com- 
petition of  opposite  analogies  which  is  incident  to  the  appli- 
cation of  law,  arises  from  this :  that  a  rule  in  the  system  of 
law  which  the  judge  is  engaged  in  administering,  is  incon- 
sistent with  itself;  or  that  two  or  more  of  the  rules  which 
actually  compose  the  system,  are  inconsistent  with  one  an- 
other. It  appears,  also,  from  the  same  analysis,  that  the  rule 
or  rules  are  commonly  thus  inconsistent,  because,  inevitably 
or  otherwise,  it  or  they  are  indefinite  ;  but  that  the  rule  or 
rules  are  occasionally  thus  inconsistent,  although  it  or  they 
are  perfectly  precise. 

1T  If  two  cases  essentially  different  is  incorrigible.    A  discretion  is  left  to 

have  been  decided  by  a  common  rule,  a  the  judge.    Questions  arising  on  them 

competition  of  opposite  analogies  cannot  (and  all  competitions  of  analogies)  are 

arise  from  the  inconsistency.    For  if  a  questions  of  law :  e.  g.  they  regard  the 

case  in  controversy  be  essentially  similar  applicability  of  an  uncertain  or  mconsis- 

to  either,  it  is  essentially  different  from  tent  rule  or  rules  to  a  given  and  known 

the  other,  and  not  essentially  like  it.  fact.    They  are  hardly  questions  of  in- 

18  Rules  involving  degrees :  e.g.  libel,  terpretation  or  induction,  for  though  the 

lunacy,  prodigality,  reasonable  time,  rea-  rule  were  explored  and  known  as  far  as 

sonable  notice.    These  are   hotbeds  of  possible,  doubt  would  remain, 
competing  analogies.  The  indefiniteness 
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From  the  competition  of  opposite  analogies  which  is  inci- 
dent to  the  application  of  law,  I  turn  to  the  similar  diffienltj 
which  is  incident  to  judicial  legislation. 

(The  rest  wanting.) 


EXCUESUS  ON  ANALOGY. 

ANALOGICAL  REASONING  AND  SYLLOGISM. 

4 

Having  analysed  the  equivocal  phrase  of  which  we  have 
treated  in  the  text,19  we  will  here  review  the  meanings  (or 
rather  the  principal  meanings)  of  the  equivocal  term  which 
it  involves :  namely,  the  term  Analogy. 

1.  As  taken  with  the  largest,  and  perhaps  the  most  car- 
rent  of  its  meanings,  the  term  analogy  is  coextensive  with 
the  term  likeness :  In  other  words,  it  signifies  likeness  or 
resemblance  of  any  nature   or  degree.    The  process,  for 
example,  of  reasoning,  which  we  shall  scrutinise  hereafter, 
may  be  grounded  on  a  likeness  or  resemblance  of  any  nature 
or  degree ;   and  whatever  be  the  nature  or  degree  of  the 
given  likeness  or    resemblance,    the    reasoning    which  i* 
grounded  upon  it  is  styled  reasoning  by  analogy.     Moreover, 
the  term  analogy,  as  borrowed  by  the  Bomans   from  the 
Greeks,  often  signifies  a  reasoning  which  is  grounded  on  a 
likeness  or  resemblance,  instead  of  the  likeness  or  resem- 
blance whereon  the  reasoning  is  grounded.    And  analogy? 
as  meaning  such  reasoning  (or  the  consequent  yielded  ty 
such  reasoning)  receives  from   the  Roman  Varro  (treating 
of  its  etymon  and  value),  the  following  extensive  definition: 

'  Veritas  et  ratio  quae  a  similitudine  oritur.* 

2.  Between  the  species  or  sorts  which  are  parts  of  a  g&w* 
or  kind,  there  obtains  a  resemblance  or  likeness  whereon  the 
germs  is  built ;  or  (changing  the  phrase)  between  indiriduals 
of  any,  and  individuals  of  any  other  of  those  sorts,  there 
obtains  a  resemblance  or  likeness  by  which  they  are  deter- 
mined to  the  kind.  Moreover,  between  individuals  or  sin- 
gulars as  parts  of  any  one  of  those  species,  there  obtains 
another  resemblance,  which  is  the  ground  or  basis  of  the 

»  See  Lecture  XXXVTL  ante. 
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sort.  For  example :  Between  the  various  species  which  are 
parts  of  the  genus  animal  (or  between  individuals  of  any, 
and  individuals  of  any  other  of  those  species)  there  obtains  a 
resemblance  or  likeness  which  determines  them  to  the  genus 
animal.  And  between  individual  men,  as  belonging  to  a  sort 
of  animals,  there  obtains  another  resemblance  which  deter- 
mines them  to  the  species  man. 

The  resemblance  between  the  species  which  are  parts  of  a 
genus  or  kind  (or  between  individuals  of  any,  and  individuals 
of  any  other  of  those  species)  is  styled,  in  the  language  of 
logicians,  generic.  The  resemblance  between  individuals  as 
parts  of  any  one  of  those  species  is  styled,  in  the  language  of 
logicians,  specific. 

Now  the  likeness  between  any  of  the  sorts  which  are  parts 
or  members  of  a  kind  (or  between  individuals  of  any,  and 
individuals  of  any  other  of  those  sorts)  is  commonly  contra- 
distinguished, under  the  name  of  analogy,  to  the  likeness 
between  individuals  as  parts  of  any  one  of  those  sorts.  For 
example :  The  likeness  of  a  man  to  any  of  the  lower  animals, 
as  distinguished  from  the  likeness  of  a  man  to  any  of  the 
human  species,  is  commonly  called  analogy.  Again:  The 
term  intellect,  when  it  is  used  emphatically,  denotes  the 
human  intellect.  But  between  the  intellect  of  men  and  the 
intellect  of  the  lower  animals  there  obtains  a  generic  re- 
semblance. Accordingly,  the  intellect  of  the  lower  animals 
is  styled  an  c  analogon  intellectus : '  that  is  to  say,  a  some- 
thing which  resembles  genetically  the  intellect  of  the  human 
species,  or  the  peculiar  and  pre-eminent  intellect  which  is 
called  intellect  emphatically.  Again:  In  relation  to  the 
several  titles  from  which  they  respectively  arise,  an  obliga- 
tion ex  contractu  and  an  obligation  quasi  ex  contractu  are 
obligations  of  different  species.  But  these  two  different 
species  are  parts  of  a  common  genus :  namely,  the  gen/us  of 
obligationes  (in  the  sense  of  the  Roman  lawyers).  Accord- 
ingly, an  obligation  quasi  ex  contractu  (as  the  adverb  quasi 
imports)  is  an  analogon  of  an  obligation  annexed  by  the  law 
to  a  contract. 

It  follows  from  what  has  preceded,  that  when  we  denote 
by  the  term  analogy  a  generic  and  remoter  resemblance 
between  individuals  or  singulars,  we  make  the  following  sup- 
positions concerning  the  compared  objects  :  First :  That  one 
or  some  of  those  objects  are  parcel  of  a  given  class,  which, 
for  the  purpose  in  hand,  we  deem  a  species :  that  is  to  say,  a 
class  consisting  exclusively  of  mere  individuals  or  singulars, 
vol.  11.  L  L 
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and  not  containing  or  comprising  lower  or  narrower  classes. 
Secondly :  That  the  other  or  rest  of  those  objects  are  no" 
of  that  given   species.     Thirdly :   That  all   the   compart 
objects  are  parcel  of  a  given  genus  by  which  that  species  > 
embraced. 

3.  Two  or  more  objects  may  bear  to  another  object  (0: 
they  may  bear  respectively  to  several  other  objects),  similar 
though  several  relations.  Thus,  A  may  be  related  to  xy  as  3 
is  related  to  x ;  or  A  may  be  related  to  c  (or  to  c,  d,  and  e),  a« 
B  is  related  to  2  (or  to  z,  y,  and  z).  Now  where  seven, 
objects  are  thus  related  similarly,  they  bear  to  one  another 
a  likeness  lying  in  a  likeness  of  their  relations.  And  thi* 
resemblance  of  objects  lying  in  a  resemblance  of  their  rela- 
tions, has  been  named  by  Greek  and  Latin,  and  also  br 
modern  writers,  analogy :  by  Latin  writers,  translating  fron 
Greek,  proportio. 

Where  objects  are  allied  by  a  likeness  lying  in  a  likeness 
of  their  relations,  the  objects  may  be  connected,  or  the  ob- 
jects may  not  be  connected  by  a  likeness  of  a  differed 
nature.  On  either,  however,  of  these  suppositions,  the  ob- 
jects are  parts  of  an  actual,  or  a  possible  genus  or  specie 
built  on  the  likeness  of  their  relations.  For  a  likeness  c 
objects  which  lies  in  a  likeness  of  their  relations,  as  well  a.< 
any  other  likeness  connecting  the  objects  with  one  another, 
may  form  a  reason  or  ground  for  putting  them  together  in 
a  class. 

Of  the  analogy  or  likeness  of  objects  which  lies  in  a  lite 
ness  of  their  relations,  the  following  examples  are  speci- 
mens.— The  fin  of  a  fish  and  the  wing  of  a  bird  are  analo- 
gous objects :  the  fin  being  to  the  fish,  in  respect  of  its  more- 
ments  through  the  water,  as  the  wing  is  to  the  bird,  fa 
respect  of  its  movements  through  the  air.  There  also  ob- 
tains an  analogy  between  an  egg  and  a  seed  :  for  the  egg  i> 
related  to  the  mother,  and  to  the  incipient  bird,  as  the  seed 
is  related  to  the  generating,  and  to  the  inchoate  plant 
Where  several  legal  cases  are  included  by  a  law  or  principle, 
their  similar  though  several  relations  to  the  law  or  principle 
which  includes  them,  make  them  analogous  cases.  Thus, 
the  several  specific  cases  actually  comprised  by  a  statute; 
or  the  several  specific  cases  comprised  by  a  judiciary  rule, 
carry  a  mutual  analogy,  or  a  mutual  parity  or  sequity,  in 
respect  of  their  like  relations  to  the  statute  or  rule  of  law. 

Again :  We  may  suppose  that  the  author  of  a  statute, 
when  he  is  making  the  statute,  omits  some  class  of  cases 


Excursus  on  Analogy.  1039 

falling  within  its  reason.  Now,  on  this  supposition,  a  case 
which  is  thus  omitted  and  a  case  which  the  statute  includes 
bear  to  the  reason  of  the  statute  similar  though  several  re- 
lations. And  in  respect  of  their  similar  though  several  re- 
lations to  the  reason,  the  omitted  and  included  cases  are 
analogous,  sequal,  or  pares. 

But  here,  to  prevent  misconception,  I  must  add  the  follow- 
ing remarks. — The  several  specific  cases  which  are  actually 
comprised  by  a  statute,  or  the  several  specific  cases  which 
are  comprised  by  a  judiciary  rule,  are  therefore  analogous 
or  pares :  for  the  respective  relations  of  the  cases  to  the  sta- 
tute or  rule  which  includes  them  are  similar  though  several 
relations. 

But  when  it  is  said  of  a  litigated  case,  that  it  bears  an 
analogy  or  parity  to  another  case  or  cases,  it  commonly  is 
not  intended  that  the  doubtful  and  litigated  case  is  surely 
and  indisputably  included  by  a  statute  or  rule  in  question. 
It  commonly  is  meant  that  the  litigated  bears  to  the  other 
case  a  specific  or  generic  likeness ;  and  that  the  former 
ought  to  be  decided  on  account  of  the  alleged  resemblance, 
by  a  statute  or  rule  in  question  on  account  of  the  resem- 
blance alleged.  Or  else  it  is  meant  that  the  litigated  bears 
to  the  other  case  a  specific  or  generic  likeness ;  but  that  the 
former  ought  not  to  be  decided,  although  the  resemblance  is 
admitted,  by  a  statute  or  rule  in  question,  notwithstanding 
the  admitted  resemblance.  Consequently,  the  asserted  or 
admitted  analogy  of  the  litigated  case  to  the  other  is  not  an 
analogy  or  parity  lying  in  a  likeness  of  their  relations ;  or,  at 
the  least,  it  is  not  an  analogy  or  parity  lying  in  a  likeness 
of  their  relations  to  a  given  statute  or  rule  indisputably  in- 
cluding both. 

In  truth,  when  it  is  said  that  a  litigated  case  is  analogous 
to  another  case,  one  of  the  following  meanings  is  commonly 
imported  by  the  phrase.  It  is  meant  that  the  litigated  case 
bears  to  the  other  case  a  specific  and  proximate  resemblance; 
and  that  the  former  ought  to  be  decided,  on  account  of  the 
alleged  resemblance,  by  a  given  statute  or  rule  in  which  the 
latter  is  included.  Or  else  it  is  meant  that  the  litigated 
bears  to  the  other  case  a  generic  and  remoter  resemblance  ; 
and  that  the  former  should  be  brought  or  forced,  on  account 
of  the  alleged  resemblance,  within  a  statute  or  rule  by  which 
the  latter  is  comprised :  that  is  to  say,  that  a  new  rule  of 
judiciary  law,  resembling  a  statute  or  rule  by  which  the  latter 

L  L  2 
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is  comprised,  ought  to  be  made  by  tbe  Court,  and  applied  to 
the  case  in  controversy. 

Tn  any  of  the  meanings  which  we  have  reviewed  above,  the 
term  analogy  signifies  likeness :  namely,  likeness  or  resem- 
blance of  any  nature  or  degree ;  generic  and  remoter  like- 
ness, as  opposed  to  specific  and  proximate ;  or  a  likeness  if 
several  objects,  lying  in  a  likeness  of  their  relations.  In  any 
of  the  meanings  which  we  shall  review  below,  the  term  ana- 
logy denotes  an  intellectual  process :  a  process  which  is  cansed 
or  grounded  by  or  upon  an  analogy  (in  one  or  another  of  the 
meanings  which  we  have  reviewed  above). 

1.  Analogy  denotes  the  analogising  of  several  analogous 
objects :  that  is  to  say,  the  considering  the  several  objects  as 
connected  by  the  analogy  between  them. 

2.  Analogy  denotes  an  inference,  or  a  reasoning  or  argu- 
mentation, whereof  an  analogy  of  objects  is  mainly  the  cause 
or  ground. 

"Hie  nature  of  the  inference,  or  reasoning,  may  be  state. 
or  suggested  thus.     Two  or  more  individuals,  or  individual 
or  singular  objects,  are  allied  by  a  given  analogy.    It  k 
known  (or,  at  least,  is  assumed),  before  and  without  the  rea- 
soning, that  a  given  something  is  true  of  one  or  some  of  these 
objects.    But  it  is  not  known,  before  and  without  the  reason- 
ing, that  the  given  something  is  true  of  the  other  or  rest  of 
these  objects.    From  the  given  analogy,  however,  which  con- 
nects these  objects  with  one  another,  the  following  inference 
is  drawn :  Namely,  that  the  given  something  which  is  true 
of  one  or  some  of  these  objects,  is  true  of  the  other  or  rest 
Or  the  nature  of  the  inference  or  reasoning  may  be  stated 
or  suggested  thus : — A  is  x  and  y  and  z.  An  analogy  or  parity 
obtains  between  A  and  B ;  for  B  as  well  as  A  is  x  and  »/• 
We  know  (or,  at  least,  we  assume),  before  and  without  the 
reasoning,  that  A  is  also  0.     We  do  not,  however,  know,  be- 
fore and  without  the  reasoning,  that  B  is  also  z.     But,  since 
B  as  well  as  A  is  x  and  y,  and  we  know,  the  reasoning  apart, 
that  A  is  also  z9  we  infer,  by  analogy,  or  parity,  that  B  is  also 
z.     In  short,  from  two  antecedents  or  data  which  are  known 
independently  of  the  reasoning,  we  argue  or  proceed  to  a 
consequent  which  is  unknown  without  it.     From  our  know- 
ledge that  several  objects  are  connected  by  a  given  analogy* 
and  our  knowledge  that  a  further  something  is  true  of  one 
or  some,  we  infer  that  the  further  something  is  true  of  the 
other  or  others. 
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From  the  following  passage  in  Quinctilian,  it  seems  that 
ihe  Roman  writers,  as  borrowing  a  term  from  the  Greek, 
styled  the  reasoning  in  question,  analogy ;  and  that  the  Soman 
writers  styled  such  reasoning  proportio,  (sometimes  also  com- 
jparatio,)  when  they  turned  the  Greek  expression  into   its 
nearest   Latin  equivalent.      'Analogies,  quam   proxime   ex 
Grseco  transferentes  in  Latinum proportionem  vocaverunt,  haec 
vis  est :  Ut  id,  quod  dubium  est,  ad  aliquid  simile,  de  quo  non 
quaeritur,  referat;  ut  incerta  certis  probet.' — Inst.  Orat.  1.  i. 
c.  6.     We  have  already  quoted  the  definition  of  the  term, 
given  by  the  etymologist  Varro ;  agreeably  to  his  definition, 
analogy  signifies  the  consequent  yielded  by  the  reasoning  in 
question,  rather  than  the  reasoning  itself. 

But  though  the  reasoning  in  question  is  styled  analogy  or 
proportion,  it  is  styled  more  commonly  reasoning  by  analogy 
or  else  analogical  reasoning :  ratiocinatio  per  analogiam  or 
argummtatio  analogica.  It  is  styled  also  reasoning  by  parity ; 
and  since  equality  or  cequity. is  tantamount  to  analogy  or  parity, 
it  might  be  styled  moreover  reasoning  by  equality  or  aequity. 

And  here  I  may  remark  that  the  homely  phrase  to  liken  or 
to  liken  one  thing  to  another,  is  equivalent  to  the  finer  phrase 
to  reason  by  analogy  or  parity.  We  know  that  several  ob- 
jects are  like  in  certain  respects :  We  know  that  a  something 
is  true  of  some  of  these  objects,  although  we  do  not  know 
that  the  same  is  true  of  the  others :  From  our  knowledge  that 
the  former  and  the  latter  are  like  in  certain  respects,  and  our 
knowledge  that  the  given  something  may  be  truly  affirmed  of 
the  former,  we  infer  that  the  given  something  may  be  truly 
affirmed  of  the  latter.  Now  here  in  homespun  English,  we 
liken  the  latter  to  the  former :  that  is  to  say,  we  argue  them 
like  the  former  in  one  or  more  respects,  since  we  know  them, 
the  inference  apart,  like  the  former  in  others. 


In  a  case  of  analogical  reasoning,  the  analogy  of  the  com- 
pared objects  may  lie  in  a  resemblance  of  their  relations,  or 
in  another  resemblance.  On  either  of  the  two  suppositions, 
the  resemblance  may  be  specific,  and  comparatively  close  or 
strong,  or  the  resemblance  may  be  generic,  and  comparatively 
distant  or  faint.  In  other  words  the  objects  from  which  we 
infer,  and  the  objects  to  which  we  argue,  may  be  parts  of  one 
species :  or  the  former  may  belong  to  a  species,  parcel  of  a 
given  genus,  and  the  latter  to  another  species,  parcel  of  the 
same  genus.  Whatever  be  the  nature  of  the  likeness  on  which 
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the  reasoning  is  grounded,  or  whatever  be  the  degree  of  the 
likeness  on  which  the  reasoning  is  grounded,  the  reasoning 
may  be  called  with  propriety,  as  it  commonly  is  called  in 
practice,  reasoning  by  analogy  or  parity. 

But  such  analogical  arguments  as  are  grounded  on  specific 
resemblance,  and  such  analogical  arguments  as  are  grounded 
on  generic  resemblances,  are  not  unfrequently  distinguished 
by  the  following  antithesis  of  phrases.  An  inference  from 
singulars  of  a  sort  is  grounded,  it  is  said,  on  experience.  An 
inference  from  singulars  of  a  sort  which  is  parcel  of  a,  given 
kind,  to  singulars  of  another  sort  which  is  parcel  of  the 
same  kind,  is  grounded,  it  is  said,  on  analogy. 

For  example :  It  is  said  that  a  physician  would  reason  from  1 
experience ,  in  case  he  reasoned  thus :  '  Some  men  have  died. 
or  have  suffered  some  other  harm,  on  taking  a  certain  drug: 
therefore,  other  men  will  die,  or  will  suffer  a  like  harm,  if  the 
drug  be  taken  by  them.9  It  is  said  that  he  would  reason 
from  analogy j  in  case  he  reasoned  thus :  '  Some  animals  of 
one  of  the  lower  sorts  have  died  of  a  certain  drug ;  there- 
fore men  will  die  of  the  drug,  if  it  be  taken  by  them.* 

But  such  analogical  arguments  as  are  grounded  on  specific 

resemblances,  and  such  analogical  arguments  as  are  grounded 

on  generic  resemblances,  are  vaguely  divided  by  a  difference 

which  is  merely  a  difference  of  degrees.     There  is  not  the 

opposition  of  natures  between  the  two  classes  of  arguments, 

which  seems  to  be  expressed  or  intimated  by  the  foregoing 

antithesis  of  phrases.     For  whether  the  likeness  be  specific 

or  generic,  an  argument  raised  on  a  likeness  rests  upon  two 

antecedents:   first,  the  likeness  between  the  objects   from 

which  we  reason  or  infer,  and  the  objects  to  which  we  argue; 

secondly,  the  given  and  further  something  which  we  know  or 

assume  of  the  former,  and  which,  by  analogy  or  parity,  we 

impute  or  ascribe  to  the  latter. 

Now,  whether  the  likeness  be  specific  or  generic,  each  an- 
tecedent is  known  to  us  (either  directly  or  mediately)  by  or 
through  an  experience  which  has  occurred  to  ourselves  or 
others.  Consequently,  whether  the  likeness  be  specific  or 
generic,  the  reasoning  is  built  on  experience,  and  also  is 
built  on  analogy.  In  respect  of  either  antecedent,  the  reason- 
ing is  built  on  experience.  In  respect  of  that  antecedent 
which  consists  in  the  likeness  of  the  objects,  the  reasoning  is 
built  on  analogy  with  which  experience  presents  us.  We 
know,  indeed,  through  experience  (helped  by  analogical  rea- 
soning) that  such  analogical  arguments  as  rest  on  specifio 
resemblances,  are  commonly  worthier  of  trust  than  such  as 
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rest  on  generic.  But  this  extremely  vague,  though  extremely 
important  difference,  is  merely  a  difference  of  degrees.  Al- 
though an  analogical  argument  raised  on  a  stronger  resem- 
blance may  be  surer  than  a  similar  argument  raised  on  a 
weaker  resemblance ;  the  natures  of  the  several  arguments 
are  essentially  like  or  identical. 


We  will  divide  analogical  reasoning  into  two  principal 
kinds. 

As  concerned  with  matter  of  a  nature  which  we  shall  en- 
deavour to  explain,  analogical  argumentation  (supposing  it 
justly  conducted)  is  only  contingently  true :  Or  (changing  the 
phrase)  the  something  which  is  true  of  the  object  from  which 
we  reason  or  infer,  is  only  probably  true,  or  only  contingently 
true,  of  the  objects  to  which  we  argue. 

As  concerned  with  matter  of  another  nature,  which  we 
shall  also  endeavour  to  explain,  analogical  argumentation 
(supposing  it  justly  conducted)  is  necessarily  or  certainly 
true :  Or  (changing  the  phrase)  the  something  which  is  true 
of  the  objects  from  which  we  reason  or  infer,  is  certainly  or 
necessarily  true  of  the  objects  to  which  we  argue. 

Analogical  reasoning  of  the  former  kind  we  will  call  ana- 
logical reasoning  concerning  contingent  matter.  Analogical 
reasoning  of  the  latter  kind  we  will  call  analogical  reasoning 
concerning  necessary  matter.  We  incline  to  believe  that  the 
latter  is  not  commonly  called  analogical  reasoning,  and  it  cer- 
tainly differs  essentially  from  analogical  reasoning  concerning 
contingent  matter.  Accordingly,  we  have  hitherto  assumed, 
in  treating  of  reasoning  by  analogy,  that  all  analogical  reason- 
ing concerns  contingent  matter. 

But  to  this  we  shall  return  below. 

[Analyse  analogical  reasoning  of  the  first  kind,  and  compare  it 
with  syllogism  and  perfect  induction,  and  with  analogical  reason- 
ing (if  such  it  can  be  called)  which  is  concerned  with  necessary 
matter.]  

I  must  now  endeavour  to  distinguish  Contingent  from 
Necessary  Truth. 

Contingent  Truth  is  truth  not  inseparable  from  a  notion  of 
the  object :  Our  belief  resting,  not  on  a  necessary  connection 
of  truth  with  the  object,  but  on  experience  and  observation 
(one's  own  or  others')  of  their  invaluable  or  customary  con- 
junction :  such  as  the  experience  of  pleasure  or  pain  as  con- 
nected with  objects  of  a  given  class :  Our  belief  or  expecta- 
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tion  of  future  conjunction  being  (at  least  after  experience 
proportioned  to  the  degree  in  which,  in  times  past,  conjunc- 
tion has  approached  to  invariableness.  E.  gr.  The  death  of 
men  is  expected  with  perfect  confidence ;  but  the  effect  of  a 
drug  on  the  human  body,  or  of  an  object  on  the  human  mind, 
in  the  way  of  pleasure  or  pain,  is  expected  with  less  con- 
fidence. The  nature  of  the  belief  or  expectation  deriv^ 
from  past  conjunctions,  is  not  within  the  province  of  ttr 
logician,  who  takes  the  facts  from  the  philosophy  of  the  human 
mind.  The  belief  or  expectation  seems  to  be  confident  be- 
fore experience,  and  to  be  afterwards  reduced  to  experience : 
widened  by  analogical  reasoning  founded  on  generic  resem- 
blance. It  will  be  admitted  by  all,  that  our  belief  ought  to 
be  commensurate  mth  the  experience;  e.g.  with  the  proper- 
tion  borne  by  individual  instances  in  which  the  conjunction 
has  been  experienced,  to  individual  instances  in  which  it  has 
not.  Whether  our  belief  is  first  absolute  and  then  propor- 
tioned to  experience,  or  is  first  hesitating  and  graduallr 
proportioned  to  experience,  is  not  a  question  falling  withii 
the  range  of  the  logician. 

In  ordinary  language,  contingent  truths  are  certain  or 
probable.  As  opposed  to  necessary,  all  are  contingent*  in 
the  sense  above  explained;  but,  according  as  truth  is  ac- 
cordant with  all  past  experience ;  or  only  accords  with  past 
experience  generally,  it  is  certain  or  probable. 

A  contingent  or  probable  truth  does  not  necessarily  belong 
to  the  object,  although  in  fact  no  object  of  the  sort  has  been 
known  withont  it. 

Necessary  Truth  is  that  which  is  true  of  all  objects,  like 
the  objects  argued  from,  by  reason  of  their  having  that 
wherein  they  are  analogous.  A  necessary  efflux  of  that;  a 
something  without  which  the  object  cannot  be  conceived  as 
having  that  [e.  g.  Triangles,  as  such.  (Hobbes.)  Law  case 
of  a  class,  as  such :  i.e.  as  abstracted  from  its  individual  pe- 
culiarities.    Legal  consequence  true  of  it,  etc.] 

In  all  these  cases  the  truth  seems  to  be  proprium  or 

property,  strictly  so  called.    It  flows  necessarily  from  the 

essence  of  the  object:  i.e.  from  the  properties  (positive  or 

negative  or  both)  which  make  the  object  to  be  of  the  class 

to  which  it  belongs :  Although  it  is  not  itself  of  the  essence : 

e.g.  equality  of  the  three  angles  of  any  triangle,  etc. 

Or,  legal  consequence  deducible  from  a  case. 

******* 


' 
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Analogical  Reasoning  concerning  Contingent  Matter. 

In  pursuance  of  the  order  suggested  above  we  shall  pro- 
ceed to  analyse  analogical  reasoning  concerning  contingent 
matter. 

1°.  Induction ;  i.  e.  analogical  reasoning  extended  to  all 
other  objects,  (or  other  objects  generally  and  indetermi- 
nately,) having  the  given  analogy  to  the  object  or  objects 
argued  from.  (Call  it,  at  present,  imperfect  induction,  or 
induction  simply ;  being  totally  different  in  nature  from 
what  is  commonly  called  perfect  induction,  and  to  which  we 
shall  advert  below  in  conjunction  with  syllogism.) 

2°.  Analogical  argument  not  involving  any  such  universal 
or  general  illation ;  but  regarding  one  or  some  individually 
determined  singulars,  having  the  given  analogy  to  the  ob- 
jects argued  from. 

This  latter,  as  opposed  to  induction,  may  be  called  particu- 
lar reasoning ;  and  may  be  drawn  without  adverting  to  others 
generally.  But  in  so  far  as  it  will  hold,  it  supposes  that  the 
truth  applies  universally  or  generally,  and  indeterminately. 

The  degree  of  assurance  with  which  the  particular  con- 
clusion may  be  embraced  is  proportioned  to  the  approach  to 
universality.  E.  g. :  A  has  x  and  y.  A  has  also  z.  B  has 
x  and  y.  Ergo,  B  has  z.  But  why  ?  Because  all  objects 
having  x  and  y,  or  objects  generally  having  x  and  y,  have  z  : 
insomuch,  that  B  is,  certainly  or  probably,  one  of  a  number 
of  objects  having  z. 

This  is  what  we  do  when  we  attempt  to  state  the  grounds 
of  our  inferences.  Also,  when,  in  confuting  others,  we  sug- 
gest a  contradictory  case  or  cases.  Immense  importance  of 
the  habit :  Most  people  being  apt  to  assume  from  a  few  cases 
universally,  and  then  to  syllogise.  This  leads  me  to  compare 
syllogism  as  concerned  with  contingent  matter,  and  particu- 
lar analogical  reasoning  as  concerned  with  the  same. 

[Distinguish  analogical  reasoning  which  is  concerned  with  con- 
tingent matter,  from  syllogism  and  perfect  induction,  of  which  the 
matter  is  also  contingent. 

Analyse  analogical  reasoning  (induction  and  particular)  concern- 
ing necessary  matter,  and  compare  it  with  induction  (necessarily 
perfect)  and  syllogism  (necessarily  concluding  absolutely)  as  con- 
cerned with  the  same.] 

In  analogical  reasoning  as  concerned  with  contingent 
truths,  the  truth  or  probability  of  the  inference  depends 
on  two  causes :  namely,  the  truth  of  the  two  antecedents, 
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and  the  invariable  or  customary  connection  of  the  eeac-l 
antecedents  with  other  singulars  like  those  from  which* 
argue.    If  the  antecedents  are  true,  and  the   conjunct* 
invariable,  the  inference  is  certain :  i.  e.  has   the  certabr 
which  alone  can  belong  to  contingent  truth    (as  explains: 
above). 

If  the  antecendents  are  true  and  the  conjunction  not  ii 
variable,  the  inference  recedes  from  certainty  in  proportixl 
to  the  recess  from  invari&bleness. 

[Give  examples  of  both  cases.] 

All  analogical  reasoning  proceeds  from  a  sing-ular  to  - 
singular,  or  singulars,  or  from  singulars  to  singulars,  or  ;. 
singular.'  But  when  we  infer  from  singulars  or  a  singular 
to  one  or  some,  it  is  usually  called  *  reasoning,'  or  *  particuk- 
reasoning.'  When  from  a  singular  or  singulars  to  the  rest  of 
the  actual  or  possible  class, '  induction.' 

[Give  example.] 

But  in  every  case,  the  process  is  essentially  the  same.  ¥& 
the  confidence  in  a  particular  conclusion  depends  upon  tk 
approach  to  in  variableness  of  conjunction :  i.e.  upon  the  pos- 
sibility of  an  induction  approaching  to  truth.  Many  induc- 
tions are  founded  directly  on  an  analogy :  e.g.  What  is  trw 
of  one  of  a  species,  is  true  of  other  individuals.  Bnt  this 
again  rests  ultimately  on  experience. 

******  * 

It  appears  from  what  has  preceded,  that  reasoning  br 
analogy  or  likeness  (of  any  nature  or  degree)  is  grcundec 
on  two  antecedents :  first,  the  likeness  between  the  objects 
from  which  we  reason  or  infer,  and  the  objects  to  which  we 
argue :  secondly,  the  something,  which,  (the  inference  apart,) 
we  know  to  be  true  of  the  former,  and  which,  by  analogy  or 
parity,  we  impute  or  ascribe  to  the  latter.  But  though  these 
two  antecedents  are  immediately  the  ground  of  the  inference 
the  inference  reposes  also  on  a  further  or  ulterior  basis. 
Tor  why  do  we  argue  from  the  likeness  between  the  compared 
objects  and  the  something  which  we  know  to  be  true  of  one, 
or  some,  of  the  objects,  that  the  something  is  true  more- 
over of  the  other,  or  rest  of  the  objects?  The  nature  of 
the  ulterior  basis  on  which  the  inference  reposes  is  deter- 
mined by  the  nature  of  the  matter  with  which  the  inference 
is  concerned. 

In  [some]  cases  of  reasoning  by  analogy  the  truth  of  the 
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analogical  inference  (supposing  it  deduced  justly)  is  contin- 
gent, or  probable  :  that  is  to  say,  the  something  that  is  true 
of  the  objects  which  the  just  inference  is  brought  from,  is 
contingently  true  of  th£  objects  to  which  the  inference  is 
carried.  In  other  cases  of  reasoning  by  analogy,  the  truth 
of  the  analogical  inference  (supposing  it  deduced  justly)  is 
necessary  or  certain :  that  is  to  say,  the  something  that  is 
true  of  the  objects  which  are  justly  argued  from,  is  neces- 
sarily true  of  the  objects  which  are  justly  argued  to. 


Analogical  Reasoning  as  concerned  with  contingent  Matter,  dis- 
tinguished from  Syllogism  and  perfect  Induction  as  concerned 
with  the  same. 

Whatever  there  has  been  of  reasoning,  as  meaning  pro- 
cess from  known  to  unknown,  has  been  performed  by  an 
analogical  argument  (an  induction),  by  which  we  obtained 
the  major  premiss. 

[Give  example.] 

And,  moreover,  in  contingent  matter,  syllogism  is  apt  to 
mislead.  It  rarely  happens  that  the  major  premiss  can  be 
universal,  comformably  with  material  truth,  though  the  for- 
mal truth  of  the  conclusion  depends  on  assuming  such  ma- 
terial universality. 

[Give  example.] 

Since  then  syllogism  can  give  us  no  new  truth,  and  since 
it  may  mislead,  what  is  its  use? 

I  incline  to  think  that  the  important  part  is  not  syllogism. 
But  terms,  propositions,  definitions,  divisions  (abstracted 
from  all  particular  matter)  are  all-important.  It  is  a  great 
error  of  most  logicians  to  consider  these  as  merely  subordi- 
nate to  syllogism,  which  is  the  most  futile  part.  From  my 
friend  John  Mill,  who  is  a  metaphysician,  I  expect  that 
these,  and  analogical  reasoning  and  induction,  abstracted 
from  particular  matter  (which  are  the  really  practical  parts), 
will  receive  that  light  which  none  but  a  philosopher  can 
give.  For  though  logic  is  a  formal  science,  and  takes  its 
truth  from  others,  none  but  a  metaphysician  can  determine 
its  boundaries  or  explicate  it  properly. 

[Necessity  for  illustrations  from  numerous  sciences. — Many  of 
the  methods  seemingly  peculiar,  would  be  found  universal  or 
general.] 
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A  something  equivalent,  or  nearly  approaching,  to  srl'~ 
gism,  always  happens  when  we  state  in  our  own  minds  i: 
grounds  for  a  conclusion  in  a  particular  reasoning :  e.  g. : 

A  is  *  and  y.  A  is  also  z.  B  is  x  and  y.  J39  ergo,  is  a* 
«.  But  why  ?  Because  all  singulars  being  sr  and  y  are  ak 
z,  or  singulars  being  z  and  y  are  generally  and  indetermi- 
nately z.  In  other  words,  we  can  only  infer  from  A  to  I 
on  the  supposition  that  A  is  the  representative  of  a  wbv 
class,  or  of  singulars  generally  contained  in  a  class.  TL 
argument,  therefore,  must  be  put  thus :  All  singulars  bein:  - 
x  and  y,  or  the  singulars  generally  which  are  se  and  y,  har  ; 
z.  The  singular  or  singulars  forming  the  subject  of  th- 
inquiry  are  a.  Therefore,  certainly  or  probably,  B  is  z,  Aik 
this  would  be  much  more  convenient  than  the  ordinary  sr.- 
logism,  which  assumes  in  the  major  premiss  a  universality 
commonly  false  in  fact,  and  which,  therefore,  must  be  denied 
again  in  the  conclusion.  For  the  conclusion,  in  fact  or  ma- 
terially, cannot  be  absolute,  unless  the  universality  assumed 
in  the  major  premiss  be  materially  true. 

[Use  of  syllogism  (or  analogous  process),  in  leading  us  to  re  vie* 
grounds:  In  confutation: — reminding  antagonist  that  he  has  as- 
sumed something  not  tenable.] 

But,  in  fact,  we  never  syllogise,  though  we  perform  as 
analogous  process.  We  run  the  mental  eye  along  the  ana- 
logous objects,  and  if  we  find  them  contradictory,  etc.,  v* 
conclude  probably,  or  reject,  unless  we  find  special  reason* 
Hence  Locke's  sarcasm.90 

****** 

In  all  particular  analogical  reasoning  which  is  concerned 
with  contingent  matter,  the  truth  of  the  inference  (consi- 
dered as  such),  depends  on  the  truth  of  the  antecedents  (and 
on  something  else).  And  what  I  have  said  of  syllogism,  9S 
to  the  dependence  on  terms  and  propositions,  applies  to  per- 
fect induction.  As  in  syllogism,  true  of  all,  true  of  eveay, 
so  in  induction,  true  of  every,  true  of  all :  Vi  maieruB,  vi 
forma  [materially  or  formally] .  It  follows  that  by  syllogism 
we  can  arrive  at  no  new  truth,  the  conclusion  being  involved 
in  the  major  premiss.  We  merely  affirm  of  one  what  we  had 
affirmed  of  all,  including  one.  Or  we  merely  affirm  that  the 
subject  of  the  conclusion  is  one  of  the  all,  of  which,  in  the 
major  premiss,  we  had  affirmed  the  predicate  of  conclusion. 

99  See  *  Essay  00  the  Human  Understanding/  vol.  ii.  e.  xrii.  §  4." 
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Analogical  Reasoning  (Induction  and  Particular)  as  concerned 
with  Necessary  Matter.  The  Induction  necessarily  perfect. 
Syllogism  as  employed  about  the  same  Matter. 

Now  here  we  merely  reason  from  a  singular  to  a  singular, 
as  in  the  case  of  contingent  truths.  But  the  argument  carries 
with  it  all  the  apodictic  certainty  which  belongs  to  a  syllo- 
gistic inference. 

For  A  18  a  and  b.  A  is  also  x :  and  A  has  x  in  such  wise 
that  every  singular  like  it,  in  haying  a  and  b,  must  have  x. 
_Z?  is  analogous  to  A,  in  having  a  and  b.  Therefore  B  is  of 
necessity  x. 

It  is  manifest  that  this  is  equivalent  to  the  following  syl- 
logism. Every  singular  which  is  «  is  also  z.  J?  is  a  singular 
which  is  x.    Therefore,  B  is  also  z. 

But  still  there  is  this  difference,  that  though,  like  a  syllo- 
gism, the  inference  follows  formaliter9  it  also  follows  materi- 
el liter.  So  that  the  cogency  lies  in  the  truth  of  the  antecedent, 
and  not  in  the  relation  and  disposition  of  the  terms.  And, 
On  the  other  hand,  it  differs  from  an  analogical  argument 
concerning  a  contingent  truth.  For  the  antecedent  neces- 
sarily imports  the  consequent.  Analogical  reasoning  is 
generally  considered  as  being  conversant  about  contingent 
matter,  and  therefore  I  have  so  considered  it. 

[Futility  of  syllogism  in  these  cases.] 

Much  of  the  certainty  ascribed  to  mathematical  reasoning 
lies  in  the  truths,  with  which  it  deals  being  of  this  class.  Or 
at  least,  in  approaching  so  near  them  that  the  deviations 
may  be  thrown  aside,  and  afterwards  allowed  for  in  the  way 
of  limitation  to  the  inference.  This  is  also  the  case  with 
many  of  the  truths  with  which  lawyers  have  to  do.  And 
hence  Law  (teste  Leibnitz)  much  like  mathematics.  In  either 
case,  the  cogency  arises  from  the  nature  of  the  premiss. 

[Eulogy  on  Law,  from  being  connected,  on  the  one  hand,  with 
Ethics  and  Religion,  and  on  the  other,  not  less  fitter  to  form  the  mind 
to  habits  of  close  thinking  than  the  most  abstruse  of  the  mathema- 
tical sciences.  Also,  to  exercise  the  mind  in  evaluation  of  evidence 
regarding  contingent  truths.] 

*  *  *  *  #  *  * 

For  example :  Interpretation  of  part  of  a  statute  by  another 
part:  interpretatio  secundum  analogiam  scriptures  (so  called 
as  applied  to  a  statute,  or  to  any  other  written  document). 
Interpretation  of  a  statute  by  a  statute  made  by  the  same 
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legislature  in  pari  materia :  interpretatio  secundum  analogiam 
scriptoris  (genuine  interpretation).21 

.  •  .  The  last,  an  inference  resting  in  speculation.  But 
often,  a  practical  consequence  built  upon  a  perception  and 
comparison  of  analogous  objects;  e.g.  similis  simUium  dt- 
clinatio. 

The  extension  of  a  statute,  etc.  ex  rations  legis,  is  an  ex- 
ample of  analogical  interpretation  (genuine). 

Lower  animals  reason, — how  ?  The  process  of  inference 
which  they  employ  ought  to  be  called  reasoning.  They 
also  compare  and  abstract,  as  a  necessary  forerunner  to  in- 
ference. 

Description  of  perfect  induction. 

The  same  remarks  apply.  The  consequent  is  contained  in 
the  premiss. 

It  follows  not  from  the  form/  but  by  reason  of  the  matter. 
For  because  A  and  B  are  x  and  y,  and  A  is  always  z,  it  is 
not  true  that  B  is  also  «.  Whatever  truth  there  is,  there- 
fore lies,  not  in  the  form  of  the  reasoning,  but  in  the  in- 
trinsic truth  of  the  antecedents :  i.  e.  because  the  antece- 
dents are  intrinsically  true,  we  infer  the  truth  of  the  con- 
sequent. 

In  syllogism  and  perfect  induction,  that  ia,  in  forma] 
argumentation,  the  conclusion  follows,  ratione  formce. 

In  material  argumentation,  the  conclusion  follows  vi  ma- 
terice. 

Syllogism. 

Endeavouring  to  suggest  an  answer  to  this  pregnant  and 
difficult  question,**  we  begin  with  discriminating,  as  sharply 
and  clearly  as  we  can,  formal  and  material  reasoning.  Br 
'formal  reasoning  f  (the  propriety  of  which  expression  will 
appear  hereafter,)  we  signify  the  process  of  syllogism,  with 
the  process  of  formal  induction.  The  natures  of  these  pro- 
cesses (to  which  we  shall  revert  below)  may  be  indicated 
briefly  in  the  following  manner.  In  the  process  of  syllogism, 
a  narrower  proposition  is  extracted,  by  a  formal  and  neces- 
sary influence,  from  a  larger  and  universal  proposition  which 
contains  the  narrower  implicitly :  In  the  process  of  formal 
induction,  a  universal  proposition  is  collected,  by  a  formal 

*!  For  the  Analogy  of  Grammarians,  see    class  (apparently  Mr.  J.  S.  Mill),  t»- 
Stewart,  249, 250.    Johnson,  'Analogy.1    'What,  then,  is  the  use  of  syllogism?' 
21  The  question  asked  by  one  of  the    — S.A. 
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and  necessary  influence,  from  all  the  singular  propositions  of 
which,  the  universal  is  the  sum. 

By  *  material  reasoning,'  (the  propriety  of  which  expression 
will  also  appear  hereafter,)  we  denote  analogical  reasoning 
in  each  of  its  principal  kinds :  namely,  the  reasoning  which 
yields  a  consequent  that  is  either  singular  or  partial,  and  the 
reasoning  which  yields  a  consequent  that  is  either  universal 
or  general-     Of  the  difference  between  these  processes  (to 
-which  we  shall  revert  below)  the  following  is  a  brief  descrip- 
tion.— In  every  reasoning  raised  on  a  likeness  or  analogy, 
the  analogical  inference  proceeds  from  an  assumed  singular 
or  singulars  to  another  singular  or  singulars :  that  is  to  say, 
it   proceeds  to  one  or  more  of  all  those  various  singulars 
-which  are  connected  by  the  given  analogy  with  the  singular 
or   singulars  assumed.     But  where  it  yields  a  consequent 
which  is  either  singular  or  partial,  it  proceeds  to  one  or  a 
few  of  all  those  various  singulars.    Where  it  yields  a  conse- 
quent which  is  either  universal  or  general,  it  proceeds,  with- 
out exception,  to  all  those  various  singulars,  or  to  all  those 
various  singulars  with  more  or  less  of  exception. 

We  venture  to  name  the  inference  which  is  merely  singu- 
lar or  partial  (or  which  yields  a  conclusion  or  consequent 
that  is  merely  singular  or  partial),  reasoning  by  example.   For 
it  seems  identical  with  the  process  which  logicians  denomi- 
nate exemplum,  and  which  they  describe  usually  in  some  such 
words  as  the  following : — *  Argumentatio  in  quA  unum  sin- 
gulare  ex  alio  colligitur.,  The  universal*  or  general  inference 
is  called  emphatically  induction,  and  is  usually  described  by 
logicians  in  some  such  words  as  the  following : — 6  A  singu- 
lari  ad  universale  progression     To  distinguish  it  from  the 
formal  induction  which  is  a  necessary  induction  or  inference, 
we  style  it  material  induction.     And  here  we  must  remark, 
that,  in  treating  of  argumentation  of  any  of  the  above-men- 
tioned sorts,  we  always  assume  (unless  we  express  the  con- 
trary) that  the  inference  which  we  are  considering  is  per- 
fectly good  or  legitimate :  that  is  to  say,  that  the  consequent 
has  all  the  truth,  in  nature  or  in  degree,  which  the  natures 
of  the  reasoning  and  the  case  will  allow  the  reasoner  to 
reach. 

With  this  remark,  we  pursue  our  attempted  discrimina- 
tion of  formal  and  material  reasoning :  of  the  process  of 
syllogism  with  the  process  of  formal  induction,  and  the  pro- 
cess of  reasoning  by  example,  with  the  process  of  material 
induction. 
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In  any  legitimate  syllogism  of  any  figure  or  mode,  tto» 
process  of  argumentation  is  virtually  this.  In  the  major  pro- 
position, or  major  premiss,  we  affirm  or  deny  a  something  of 
all  the  individuals  or  singulars  which  constitute  a  given 
class.  In  the  minor  proposition,  or  minor  premiss,  we  as- 
sume and  affirm  of  a  number  of  individuals,  that  they  art 
some  of  the  individuals  which  constitute  the  given  class ;  or 
we  assume  and  affirm  of  a  single  individual,  that  it  is  one  of 
the  individuals  which  constitute  the  given  class.  In  the  con- 
sequent proposition,  or  conclusion,  we  affirm  or  deny  of  the 
subject  of  the  minor,  what  we  affirmed  or  denied  of  the  sub- 
ject of  the  major. 

Or  the  process  of  affirmation  or  negation  which  we  per- 
form in  the  conclusion,  may  be  stated  more  clearly  thus: 
What,  in  the  major,  we  affirmed  or  denied  of  the  all,  we 
affirm  or  deny  of  the  singulars  or  singular,  which,  by  the 
assumption  in  the  minor,  are  some  or  one  of  the  all.  Where 
a  syllogism  is  affirmative,  the  process  of  argumentation  runs 
in  the  following  manner : 

'  Every  A  (all  A9  a  constituting  the  given  class)  is  x.  But 
every  B  is  an  A :  that  is  to  say,  all  the  singulars  of  the 
narrower  class  constituted  by  all  B9s9  are  some  of  the  sin- 
gulars of  the  larger  class  constituted  by  all  A' a.  Therefore, 
every  B  is  x9 

<  Every  A  is  x.  But  some  B's  (of  which  the  quantity  or 
number  is  not  determined)  are  A9b  ;  or  some  B9b  (of  which 
the  quantity  or  number  is  determined,  but  which  axe  not 
determined  individually  or  singularly)  are  A's ;  or  one  B  (not 
determined  individually)  is  an  A.  Therefore,  such  some,  or 
such  one,  are,  or  is,  x? 

'Every  A  is  x.  But  these  or  those  (individually  deter- 
mined) B'8  are  A9s ;  or  this  or  that  (individually  determined! 
B  is  an  A.  Therefore,  these  or  those  B%  or  this  or  that  B9 
are,  or  is,  x9 

Where  the  syllogism  is  negative,  the  process  of  argumen- 
tation pursues  the  following  course : — '  No  A  is  x.  But  every 
B  is  an  A :  that  is  to  say,  atty  etc.  Therefore,  no  B  is  z.' 
*  No  A  is  x.  But  some  B's  (of  which,  etc.)  are  A9% ;  or  some 
B's  (of  which,  etc.,  but  which,  etc.)  are  A9s ;  or  one  B  (not, 
etc.)  is  an  A.  Therefore,  such  some,  or  such  one,  are  not,  or 
is  not,  x.9 

'  No  A  is  x.  But  these  or  those  (individually,  etc.),  B's 
are  A's;  or  this  or  that  (individually,  etc.)  B  is  an  A. 
Therefore,  these  or  those  JS's,  or  this  or  that  B,  are  not,  or 
is  not,  x. 
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It  may  be  gathered  from  the  foregoing  exposition,  that  the 
conclusion  of  every  syllogism  lies  implicitly  in  the  premisses ; 
or  that  what  is  asserted  by  that,  is  asserted  implicitly  by 
these.  In  the  process,  therefore,  of  syllogising,  there  is  not 
really  an  illation  or  inference.  Inasmuch  as  the  truth  in  the 
conclusion  is  parcel  of  the  truth  in  the  premisses,  there  is 
not  a  progression  to  a  consequent  really  distinct  from  the 
antecedents.  Really,  {though  not  formally,)  the  process  con- 
sists exclusively  of  two  assertions  :  first,  that  a  given  some- 
thing may  be  said  truly  of  every  of  a  given  all ;  secondly, 
that  every  of  the  individual  objects  which  form  the  subject 
of  the  minor,  (or  the  single  individual  object  which  forms 
the  subject  of  the  minor,)  is  one  of  the  given  all.  , 

It  also  may  be  gathered  from  the  foregoing  exposition, 
that  the  consequent  or  concluding  proposition,  as  being  the 
consequent  of  the  premisses,  follows  from  the  premisses  by  rea^ 
son  of  their  form  1  that  is  to  say,  independently  of  any  truth 
which  the  premisses  themselves  may  contain,  and  even  of 
any  of  the  meanings  which  their  subjects  and  predicates  may 
import.  Though  each  of  the  premisses  asserts  a  falsity,  or 
though  its  subject  and  predicate  signify  anything  or  no- 
thing, the  conclusion  or  consequent  proposition,  as  being 
the  consequent  of  the  premisses,  is  deduced  or  deducible 
from  these  by  a  formal  and  necessary  illation.  '  Conclusio 
a  preemissis  colligitur,  per  necessariam  et  formalem  conse- 
quentiam,  propter  legitimam  prsemissorum  in  modo  et  figur& 
dispositionem.'  That  the  conclusion  follows  from  the  pre- 
misses, independently  of  any  of  the  meanings  which  their 
subjects  and  predicates  may  import,  is  shewn  by  the  fore- 
going examples ;  wherein  A,  B9  and  z,  may  signify  anything 
or  nothing. 

That  the  conclusion  follows  from  the  premisses,  indepen- 
dently of  any  truth  which  the  premisses  themselves  may 
contain,  is  shewn  by  the  examples  following.  '  Every  ani- 
mal is  a  stone.  But  every  man  is  an  animal.  Therefore, 
every  man  is  a  stone.9  '  No  animal  is  sentient.  But  every 
stone  is  an  animal.  Therefore,  no  stone  is  sentient.'  Now 
in  each  of  these  syllogisms,  the  consequent  proposition,  as 
being  the  consequent  of  its  premisses,  is  necessarily  true; 
or,  (speaking  more  accurately,)  it  follows  from  its  premisses 
by  a  legitimate  and  necessary  inference.  In  the  former 
syllogism,  however,  the  major  premiss  is  false  ;  and  the  con- 
clusion inferred  from  the  premisses,  as  not  being  such  con- 
clusion, is  false  also.    In  the  latter  syllogism,  each  of  the 
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premisses  is  false ;  whilst  the  conclusion  inferred  from  the 
premisses,  as  not  being  such  conclusion,  is  true ;  but  since 
the  premisses  are  false,  the  truth  of  the  conclusion,  as  not 
being  such  conclusion,  has  no  connection  with  its  truth  in 
its  quality  of  a  true  consequent. 

In  short,  the  rationale  of  the  process  of  syllogising  may 
be  expressed  by  the  following  formula : — '  A  something  may 
be  said  or  predicated  of  every  of  a  given  all ;  Every  of  a 
number  of  individuals,  or  one  single  individual,  is  one  of  the 
given  all :  What  may  be  said  or  predicated  of  every  of  the 
given  all,  may  be  said  of  the  subsumed  every,  or  of  the  sub- 
sumed one,  which,  according  to  the  subsumption,  is  one  of 
•  the  given  all.'    It  is  manifest  from  this  formula,  that  the 

truth  or  falsity  of  either  of  the  premisses,  or  the  significance 
or  insignificance,  of  the  subject  or  predicate  of  either,  neither 
affect  the  consequence,  nor  the  consequent,  to  which  it  leads. 
The  validity  of  the  consequence  or  inference  depends  exclu- 
sively upon  two  data :  first,  the  unlimited  universality  of 
the  affirmative  or  negative  proposition  which  constitutes  the 
major  premiss ;  secondly,  the  assumption  that  the  singulars 
or  singular  which  form  the  subject  of  the  minor,  are,  or  is, 
of  the  singulars  which  form  the  subject  of  the  major.  These 
being  granted,  the  consequent,  as  the  consequent,  follows  by 

a  necessary  consequence. 

******* 

Various  singular  objects  are  connected  by  a  common  re- 
semblance which  shall  be  called  *;  and  by  reason  of  this 
common  resemblance  they  constitute,  or  might  constitute,  a 
given  species  or  genus.  But  of  every  of  these  various  singu- 
lars, when  considered  singly  and  severally,  and  also  without 
respect  to  the  actual  or  possible  class,  a  given  something) 
which  shall  be  called  %,  may  be  affirmed  or  denied.  Now 
what  may  be  affirmed  or  denied  of  every  of  these  various 
singulars,  when  considered  severally,  may  also  be  affirmed 
or  denied  of  every  of  these  various  singulars  if  they  be 
considered  collectively,  and  as  forming  or  constituting  the 
class. 

Major  premiss :  Various  singulars,  including  A  and  B,  are 
connected  by  y.  But  A  is,  or  is  not,  x ;  B  is,  or  is  not,  x : 
And  every  other  of  the  various  singulars,  as  considered  singly 
and  severally,  is,  or  is  not,  x. 

Minor  premiss:  All  these  various  objects,  as  considered 
jointly  and  collectively,  constitute,  or  might  constitute,  the 
species  or  genus  Z. 
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Conclusion :  Every  singular  constituent  of  the  actual  or 
possible  class  is,  or  is  not,  y. 

It  is  manifest  that  there  is  no  illation.  That  what  is  true 
of  every  of  the  objects  as  considered  singly  and  severally,  is 
true  of  every  of  the  same  as  considered  jointly  and  collec- 
tively, and  as  being  the  constituent  parts  of  an  actual  or 
possible  class. 

It  is  manifest  that  it  follows  by  reason  of  the  form.  For 
let  the  major  or  minor  be  what  it  may,  what  is  true  of  every 
when  the  objects  are  taken  severally,  must  equally  be  true  of 
every  when  the  objects  are  taken  collectively,  and  considered 
as  bound  together  by  a  class  or  common  name.  Or  that 
which  is  true  of  every  unit  of  twelve  when  not  considered  as 
forming  a  dozen,  is  true  of  every  of  twelve  considered  as 
forming  a  dozen. 
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NOTES  ON  CODIFICATION. 

It  was  not  my  intention  to  publish  the  following  Notes  on  Codi- 
fication, nor  the  notes  on  Criminal  Law  by  which  they  are  succeeded 
They  are,  as  the  reader  will  perceive,  mere  memoranda,  and  ap- 
peared to  me  too  incomplete  and  fragmentary  to  be  submitted  to  the 
public  eye. 

But  the  earnest  representations  of  more  qualified  and  more  im- 
partial judges,  as  to  the  substantial  value  of  these  hints,  have 
induced  me  to  lay  aside  my  scruples. 

I  have  been  reminded  also  by  members  of  his  profession,  that  tie 
publication  of  these  Notes  is  now  peculiarly  called  for ;  and  th' 
even  these  slight  indications  of  Mr.  Austin's  opinions  will  be  received 
with  interest  and  respect  by  all  who  are  labouring  in  the  diffirch 
field  which  he  explored.  Though  nothing  can  be  further  from  my 
thoughts  than  to  seek  in  the  circumstances  of  the  times  a  factitiou 
and  transient  popularity  for  anything  written  by  him,  I  believe  I 
have  no  right  to  withhold  even  these  imperfect  contributions  to 
the  advancement  of  the  great  work  which  he  had  so  much  at 
heart. 

The  original  MS.  consists  of  two  sets  or  packets  of  Notes,  one  of 
which  is  written  in  pencil. .  The  repetitions  have  been  omitted,  and 
the  whole  arranged  under  the  heads  marked  by  the  author.  No 
other  alteration  in  their  form  has  been  attempted. 

Frequent  reference  is  made  to  Lecture  XXXIX.,  Vol.  II.,  in  which 
the  subject  of  Codification  is  touched  upon. — S.  A. 


By  the  fortunate  recovery  of  the  latter  part  of  Lecture  XXXIX, 
as  printed  in  this  edition  from  J.  S.  M.'s  notes,  much  of  the  ground 
covered  by  the  following  notes  is  anticipated.  As  the  folio  wing 
notes,  however,  were  printed  from  the  author's  own  MS.,  I  hare 
thought  it  best  to  reprint  them  here  without  alteration. — R.  C. 


The  question  of  the  expediency  and  practicability  of  Codi- 
fication is  doable :  general  or  abstract,  and  particular  or 
concrete. 

Considered  in  abstract,  the  question  will  not  admit  of  a 
doubt.  As  a  practical  question,  it  is  particular,  and  may 
admit  of  a  doubt. 

Objections,  however,  have  been  urged  which  apply  to  Codi- 
fication generally.    These  I  shall  endeavour  to  answer,  and 
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shall  afterwards  advert  to  the  particular  objections  to  codifi- 
cation in  England ;  the  difficulties  to  be  surmounted,  and  the 
course  which,  in  my  opinion,  ought  to  be  pursued. 


All  law  is  statute  or  judiciary.  Consequently  all  codifica- 
tion (of  existing  law)  is  resolvable  into  two  parts  : 

1°.  A  re-expression  and  arrangement  of  statute  law : 

2°.  An  extraction  from  cases  of  rationes  decidendi,  and  the 
stating  them  as  general  rules  and  arranging  them : 

3°.  A  conflation  of  both. 

[Sorts  of  law  in  posse,  authoritative  treatises,  etc.,  must  be 
codified  also,  if  really  having  the  effect  of  law.  The  cha- 
racteristic differences  of  statute  and  judiciary  law  lie  (as  I 
have  shewn  in  my  Lectures),2*  mainly  in  the  form  in  which 
they  are  respectively  expressed. 

The  interpretation  of  statute  law  and  the  peculiar  process 
of  abstraction  and  induction  will  be  treated  of  hereafter.] 

Admitting  that  codification  is  expedient  as  considered 
generally  or  in  abstract,  it  follows  not  that  it  would  be  ex- 
pedient here  or  there. 

Dismissing  the  expediency  of  codification  in  particular 
with  a  brief  indication  of  the  considerations  on  which  it 
turns,  I  shall  confine  myself  to  codification  generally. 


Order  of  treating  the  general  question  of  Codification. 

In  considering  codification  in  abstract,  I  shall  consider, 

First,  its  practicability : 

Secondly,  its  expediency : 

Thirdly,  the  objections  (or  the  leading  objections)  which 
have  been  advanced  against  it. 

The  arguments  to  prove  its  practicability  and  its  expedi- 
ency, lie  in  a  narrow  compass ;  although,  in  my  opinion,  they 
are  perfectly  conclusive. 

The  demonstration  of  the  nothingness  of  the  objections 
occupies  a  considerable  space. 

The  objections  which  I  shall  consider,  go  to  codification 
generally ;  although  the  objectors  commonly  advance  them 
with  reference  to  codification  here  or  there. 

»  See  Lecture  XXXVII.  ante. 
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Practicability  (cmd  Advantages)  of  Codification  (considered 

generally). 

It  is  possible  to  extract  from  particular  decisions,  raiiw* 
decidendi ;  and  leading  principles  and  decisions.  These,  if 
stated  in  abstract  (and  exemplified)  would  be  clearer  than 
when  lying  in  concrete :  And  would  also  be  more  general 
abstract,  and  adequate,  being  so  expressed  as  to  apply  to  all 
cases  falling  under  them,  and  not  limited  to  the  cases  (wi-J 
their  accidents)  by  which  they  were  established. 

The  induction  (previous  to  the  application)  of  the  rati 
decidendi  of  a  decided  case,  is  Codification  pro  twnto* 

The  practicability  of  codifying  the  statute  law  will  not  ad- 
mit of  a  doubt.  If  it  be  practicable  to  establish  general  rules 
(in  an  abstract  form)  one  by  one  and  without  system,  it  is 
practicable  to  establish  a  system  of  such  rules.  The  consoli- 
dation of  the  statute  law  is  an  admission  of  this  pro  tank; 
and  nothing  can  be  more  inconsistent  than  the  objections 
raised  to  codification  by  the  friends  of  consolidation.  For 
they  object  to  tbe  former,  the  impossibility  of  viewing  com- 
pletely the  field  of  law. 


Practicability  (with  difficulty)  of  Codification. 

Practicability  of  codification : 

With  reference  to  such  part  of  the  law  to  be  codified  as  is 
statute ; 

To  such  as  is  judiciary. 

Its  difficulty. 

Difficulty  of  rendering  it  complete ;  of  rendering  it  con- 
sistent, and  of  duly  subordinating  the  less  general  under  the 
more  general ; 

Of  extracting  definitions  and  principles  from  judiciary 
law. 

Great  evil  done  to  the  cause  of  codification  by  representing 
it  as  easy. 

Expediency  of  Codification. 

The  expediency  of  codification  follows  from  a  notion  of  the 
Law ;  from  a  statement  of  the  respective  natures  of  statute 
and  judiciary  law ;  and  from  the  bulk  and  uncognoscibility 
of  unsystematised  law. 

It  is  better  to  have  a  law  expressed  in  generals,  system- 
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atic,  compact  and  accessible,  than  one  which  lies  dispersedly, 
buried  in  a  heap  of  particulars,  bulky,  and  inaccessible. 

Its  expediency  is  admitted  practically  by  treatises,  redac- 
tions, etc.  ;  many  of  which  are,  in  effect,  codes :  those  who 
talk  loudest  against  redactions,  availing  themselves  of  them 
in  practice.  But  redactions  by  private  hands  are  not  equi- 
valent to  codes. 

The  expediency  of  codification  (in  a  particular  case)  must 
depend  on  a  variety  of  considerations:  especially  on  the 
quantity  and  degree  of  skill  which  it  may  be  possible  to  bring 
to  the  enterprise. 

The  great  difficulty  is,  the  impossibility  that  any  one  man 
should  perform  the  whole.  But  if  done  by  several,  it  would 
be  incoherent,  unless  all  were  imbued  with  the  same  prin- 
ciples, and  all  versed  in  the  power  of  applying  them.  The 
great  difficulty,  therefore,  is  to  get  a  sufficient  number  of 
competent  men  versed  in  common  studies  and  modes  of 
reasoning.  This  being  given,  codification  is  practicable  and 
expedient. 

Peculiarly  technical  and  partial  knowledge  of  English 
lawyers. 

No  English  lawyer  is  master  even  of  English  law,  and  has, 
therefore,  no  notion  of  that  inter-dependency  of  parts  of  a 
system  on  which  successful  codification  must  depend. 

A  code  must  be  the  work  of  many  minds.14  The  project 
must  be  the  work  of  one ;  and  revised  by  a  commission.  The 
general  outline,  the  work  of  one,  might  be  filled  up  by 
divers. 

All-importance  in  codification  of  the  first  intention.  Till 
minds  are  trained,  it  will  hardly  succeed.  How  the  difficulty 
is  to  be  surmounted.  Necessity  for  men  versed  in  theory, 
and  equally  versed  in  practice  ;15  or  rather,  of  a  combination 
of  theorists  and  practitioners.  Necessity  for  preliminary 
digests ;  or  for  waiting  till  successful  jurists  and  jurispru- 
dence are  formed  through  effectual  legal  education. 

"  '  Manner,  welche  der  Gesetegebung,  — (  Ueber  die  Nothwendigkeit  eincs  dllge- 

und  insbesondere  der  aUgememen,  ab-  meinen  burgerlichen  Recktsfur  Deutsch- 

stracten  Gesetzgebung,  gewachsen  sind,  land.) 

gibt  es  aehr  wenig,  selbst  im  gelehrten*       **  '  Mit  einem  allgemeinen  Gesetzbuch 

Stande.    Dies*  darf  auch  nicht  befrem-  waren  dagegen  Theorie  und  Praxis  in 

den.  .  .  .  Denn  eine  gate  Gesetzgebung  die  anmittelbarste  Verbindung  gebracht, 

ist  das  schwerste  nnter  alien  Geschaften;  and  die  gelehrten  academischen  Juristen 

...  die  Krafte  vieler  der  Ersten  miissen  wiirden  unter  den  Practikern  ein  Wort 

vereinigt  werden,  damit  durch  eine  grosse  mitreden  durfen,  wahrend  sie  jetzt  uberall 

Wechselwirkung  etwas  Gediegenes  und  mit  ihrem  gemeinen  Recht  in  der  Luft 

Qerundetes  vollbracht  werde.' — Thibaat.  hangen.' — Thibaut,  Noth.  etc. 
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Evil  done  to  the  cause  by  exaggerating  the  extent  to  whieh 
law  may  be  made  accessible  to  the  laity. 

How  far,  and  how,  law  may  be  made  knowable  to  the  bulk 
of  the  community.* 

If  law  were  more  cognoscible  (in  respect  of  its  principles 
and  ends)  to  the  bulk  of  the  public,  the  public  would  call 
more  discriminately,  as  well  as  more  decidedly,  for  legal  re- 
forms :  would  support  good  innovations  and  scout  bad  pro- 
jects of  ignorant  quacks. 


Effect  of  Codification  on  the  Character  of  the  Legal  Profestio*. 

Law  may  be  made  accessible  (in  its  whole  extent)  to 
lawyers. 

Advantages  that  would  thence  ensue ;  by  discharging  law 
of  mere  rubbish,  and  simplifying  it ;  and  so  leaving  more 
leisure  for  the  study  of  law  itself  and  its  rationale  ;  and  so 
inviting  minds  of  a  higher  order  into  the  profession  : 

By  shewing  the  subordination  of  detail  to  principles,  and 
relations  of  parts  to  one  another;  and  so  rendering  the  ra- 
tionale of  law  manifest,  and  law  a  rational  and  interesting 
study : 

By  making  lawyers  complete  masters  of  the  body  of  law, 
and  so  rendering  good  advice  cheaper  and  more  accessible ; 
and  making  local  judicature  practicable. 

Without  local  judicature,  preliminary  examination  of 
parties,  etc.,  good  administration  of  justice  is  impossible. 

But  the  possibility  of  local  judicature,  etc.,  depends  in 
part  on  substantive  law. 

With  a  local  bar,  there  could  not  be  the  same  division  of 
labour  as  at  present :  therefore  each  man  must  be  a  complete 
lawyer;  and  that  he  may  be,  the  bulk  and  complexity  of  law 
must  decrease. 

Floating  jurisprudence  must  be  reduced  to  the  least  pos- 
sible quantity.  

Such  a  reform  in  the  law  as  is  here  contemplated  would 
improve  the  character  of  the  legal  profession.  Through 
improvement  of  their  character,  would  lead  to  still  further 
advances  in  legislation  and,  generally,  in  ethics. 

Through  the  improvement  of  the  legal  profession,  chicane 
would  be  less  frequent.  The  morality  of  the  bar  and  of 
attorneys  would  improve.     From  compactness,   simplicity 

»  Thibaut,  Civil.  Abhandl.  p.  423. 
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and  cognoscibility,  mistakes  in  conveyances,  contracts,  etc., 
and,  generally,  in  extra-judicial  conduct,  would  be  less  pro- 
bable and  frequent. 

Codification  of  existing  law,  and  innovation  upon  the  sub- 
stance of  existing  law,  are  perfectly  distinct ;  although  a 
code  may  happen  to  be  wholly  or  partially  new  in  matter  as 
well  as  in  form. 

The  codification  now  contemplated  is  merely  a  re-expres- 
sion of  existing  law :  the  reduction  of  judiciary  into  statute, 
and  the  arrangement  of  both  into  apt  divisions  and  sub- 
divisions. 

[This  must,  however,  be  understood  with  some  limita- 
tions. In  order  to  attain  the  simplicity  which  is  the  end  of 
codification,  it  may  be  expedient  to  abrogate  certain  incon- 
siderable rights.  B.  g.  In  order  to  get  rid  of  tenures,  you 
must  destroy  the  reverter  to  the  mesne  lord,  making  com- 
pensation.] 

A  code,  as  meaning  a  body  of  law  expressed  in  general 
formulae  arranged  systematically,  and  complete,  is  a  modern 
idea. 

The  term  '  Code,'  as  expressing  such  a  body  of  law,  and 
the  term  *  Codification,'  as  meaning  the  reduction  of  an 
existing  body  of  law  into  such  a  code,  are  not  expressive. 


Expediency  of  beginning  with  a  Digest.** 

No  harm  done,  though  imperfect. 

If  arranged,  as  nearly  as  might' be,  according  to  the  future 
code,  it  would  be  a  preparative,  and,  if  well  done,  a  proof  of 
practicability. 

It  would  form  a  school. 

The  difficulty  (perhaps  an  insurmountable  one)  would  lie 
in  the  plan.  The  plan  being  formed  by  one,  and  revised 
and  extended  by  a  commission,  unity  in  detail  might  be 
preserved  by  the  superintendence  of  such  commission,28  as 
well  as  by  the  fact  of  separate  authors  working  upon  a  com- 
mon plan.  Several  plans  might  be  presented  to  the  com- 
mission. 

It  would  less  alarm  the  profession  and  give  notice  to  them 
of  an  impending  code. 

v  It  will  be  obvious  to  the  reader  Comyn's  Digest,  etc. 
that  Mr.  Austin  employs  this  word  in  a        M  Example  of  Suarez  and  the  Prus- 

to tally  different  sense  from  that  which  sian  Code. 
it  bears  when  applied  to  such  works  as 


-;    I 
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Necessity  of  conciliating  lawyers,  and  injustice  of  certain 
attacks  upon  them. 

A  Digest  ought  to  be  a  conflation  of  statute  and  judiciary 
law,  arranged  in  relation  to  subjects  (and  without  relation  in- 
different systems  of  equity,  etc.)-  This  would  rouse  men' 
attention  to  the  vast  quantity  of  equivalent  and  passive  rules, 
and  would  suggest  the  possibility  of  the  conflation  of  Law, 
Equity,  etc. 

Whether  Common  Law  and  Equity,  etc.,  ought  to  be  kep: 
distinct  P 

There  might  be  two  distinct  Digests,  one  a  statement  rf 
law  according  to  subjects,  the  other  of  law  according  to  juris- 
diction. A  Digest  would  serve  as  a  guide  to  a  future  code; 
and  to  partial  legislation  in  interim. 

[Remark,  that  no  reform  considerably  abridging  the  Law,  couM 
be  effected  without  a  minute  and  complete  survey  and  statement 
of  it.] 

It  would  be  a  better  index  to  existing  law  than  at  present 
exists ;  and  a  better  institutional  book.  [The  latter  is  indeed 
partly  the  purpose  of  Digests.] 

A  Digest  cannot  be  supplied  by  separate  and  unauthorised 
hands ;  for  no  proportions  would  be  observed  in  the  partes 
nor  would  the  parts  (not  being  constructed  on  a  common 
plan)  obviously,  or  even  really,  harmonise. 

The  length  of  such  a  Digest  would  be  of  no  great  mo- 
ment :  because  abstracts  and  tabular  views  would  serve  & 
guides. 

For  the  use  of  students,  a  systematic  Digest  ought  to  b* 
accompanied  by  an  historical  one.  An  historico-dogmatical 
would  not  be  convenient  for  reference. 

In  the  historical  Digest,  the  divisions  would  be  the  same 
as  in  the  systematical,  and  Law  on  each  head  would  1* 
brought  down  to  the  system.  It  should  not  be  a  merely 
external,  but  an  internal  digest ;  an  exposition  of  different 
doctrines. 

For  the  use  of  students,  Institutes  ought  to  be  compile* : 
being  not  merely  abstracts  of  the  Digests,  but  containing 
expositions  of  the  principles  of  general  jurisprudence,  etc 

The  historical  Institute  might  in  this  respect  be  rendered 
extremely  instructive : 

E.  g.  By  giving  comparative  views,  historical  and  dogma- 
tical, of  English  and  Roman  law. 

A  Digest  should  be,  perhaps,  composed  in  the  manner  of 
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an  analytic  and  demonstrative  treatise :  i.  e.  the  roles  and 
principles  should  be  extracted  from  the  statutes  and  decisions ; 
and  that  such  are  the  rules  and  principles  which  the  statutes 
and  decisions  establish,  should  be  shewn  by  examination  and 
reasoning  (where  necessary). 

This  would  lead  to  length ;  but  that  objection  is  answered 
already. 

It  would  be  the  business  of  the  general  commission  to 
abridge  needless  argumentation. 

A  mere  extract  of  rules  and  principles  (not  in  the  words  of 
the  original  authorities)  would  not  inspire  confidence  :  would 
be  the  proper  form  of  a  code  intended  to  supersede  existing 
law. 

Mere  extracts  of  generalities  from  authorities  would  be 
liable  to  the  objections  made  above,  as  lying  against  Codes  . 
and  Digests. 

The  general  rules  and  principles  Bhould  be  carefully  de- 
tached from  the  inductions,  so  as  to  shew  the  law  in  general 
terms,  and  prepare  the  way  for  a  code. 


Necessity  for  a  standing  Law  Commission  to  supervise  legislation, 

and  work  new  laws  into  the  Code  : 

To  be  aided  by  suggestions  from  judges  and  other  practical 
lawyers  :  thus  combining  due  deliberation  and  comprehen- 
siveness with  knowledge  of  actual  exigencies. 

Also  by  suggestions  from  theorists. 

The  evils  in  the  mode  of  making  Statute  Law  mentioned 
by  Park  •  are  imaginary. 


It  is  impossible  to  prevent  the  growth,  of  judiciary  law ; 
but  it  may  be  kept  within  narrow  limits. 

The  decisions  of  the  Courts  on  the  Code  would  not  be  more 
uncertain  than  other  decisions. 

Immense  superiority  of  judiciary  law  formed  on  a  systematic 
whole,  to  law  of  the  same  kind  formed  on  an  undigested 
chaos.  It  would  itself  be  no  more  than  an  interpretation  of, 
and  complement  to,  the  code. 

The  projected  code  might  be  extended  to  Ireland,  Scot- 
land, etc. :  codifying,  in  each  instance,  the  particular  or 
local  law,  which  would  be  applicable  in  preference  to  the 
code.  This  was  done  in  Prussia.  Codification  ought  to  be 
universal. 

»  <  Contre-Prqjet  to  the  Humphreysian  Code/    By  John  James  Park.     1828. 
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Objections  to  Codification  considered  generally. 

Objn.  1°.  That  a  code  is  necessarily  incomplete  5  and  can- 
not provide  for  all  future  cases. 

Supposition  that  judiciary  law  provides  for  cases  in  specif. 
and  therefore  is  not  finitv/m  (see  Pandects,  ignorantia  juris 
and  knowable.     Counter-supposition  by  Park. 

[Savigny's  triangle  is  not  a  deduction  of  unknown  from 
known,  but  a  mere  subsumption  of  individual  under  general. 
or  of  less  under  more  general.]*0 

Answer. — Though  it  is  not  possible,  by  a  Code  (or  any  law 
to  provide  for  all  future  cases,  a  Code  is  less  likely  to  be  verj 
defective  than  judiciary  law ;  which  is  necessarily  timid  and 
inadequate. 

And,  at  all  events,  existing  law,  by  a  Code,  is  given  pui? 
from  particulars ;  whilst  the  comparatively  small  body  of 
judiciary  law  formed  upon  it  is  formed  on  a  compact  aod 
perspicuous  whole,  and  may  easily  be  wrought  into  it. 

2°.  That  every  case  is  decided  by  the  joint  application  tf 
several  rules. 

Answer. — But  this  applies  to  judiciary  as  to  all  law;  no 
judicial  decision  being  applicable  to  a  concrete  case.  As  pu; 
by  Portalis,  the  objection  shews  that  law  is  impossible.  And 
in  the  case  of  well-made  statute  law,  the  rule  is  gives: 
nothing  but  the  labour  of  applying  it  remaining. 

8°.  That  a  Code  is  unalterable  (or,  at  least,  less  malleable 
than  a  body  of  law  formed  by  aggregation).  Hence,  a  Code. 
if  made  in  an  incompetent  age,  saddles  a  more  competent 
posterity  with  its  own  vices.  And,  hence,  codified  la* 
does  not  adapt  itself  to  the  successive  wants  of  successive 
ages  so  easily  as  law  made  bit-wise  :  it  will  perpetuate  tie 
defective  ideas  of  that  age,  and  retard  the  progress  ci 
society. 

Answer. — The  reverse  is  the  truth,  on  account  of  the  na- 
tural tendency  of  judicial  legislators  to  legislate  by  analogy* 

•°  The  passage  alluded    to  by  Mr.  Grunds&tze  nennen.    Diese  hernia  » 

Austin  appears  to  be  this: — 'In  jedem  fuhlen,  und  von   ihnen  ausgehend  A* 

Dreyeck  giebt  es  gewiase  Bestimmungen*  mnern  Zusammenhang  und  die  Art  <jy 

aus    deren    Verbindung  zugleich    alle  Verwandschaft  alle  juristischeo  Bep'-* 

nbrige    mit     Nothwendigkeit    folgen  :  und  Satze  zu  erkennen,  gehort  eta*  * 

durch  diese,  z.  B.  dunch  zirei  Seiten  und  den  schwersten  AufgpbenunsrerW>*'* 

den  zwischenliegenden  Winkel,  ist  das  schaft;    ja,  es  ist  eigentlich  da^Q'?*' 

Dreyeck  gegreben.    Auf  ahnlicher  Weise  was  unsrer  Arbeit  den  wissenschaftli^" 

hat  jeder  Theil  unseres  Rechts  solche  Character  giebt.1 — Vom  Bcntf,&V-  "- 

Sfiicke,   vodurch   die  iibrigen   gegeben  p.  22. 
Bind:    wir   konnen    sie    die   leitonden 
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and  so  to  perpetuate  the  ideas  of  past  ages,  so  far  as  is  con- 
sistent with  inevitable  change. 

4°.  Superior  malleability  of  Common  Law. 

Answer. — This  supposes,  if  true,  uncertainty,  from  perpetual 
alteration.  Park  makes  the  same  objection  to  judiciary  law. 
It  is  not  inherent  in  any  law. 

The  historical  School  of  Jurisprudence,  so  far  as  they  are 
right,  concur  with  everybody.  Their  peculiar  views  of  the 
value  of  history,  exclusive  of  philosophy,  are  wrong.81 

[Government  and  Law  as  they  ought  to  be  in  advanced  societies, 
are  not  to  be  learned  from  the  imperfect  Institutions  of  barbarians. 
The  circumstances  in  which  they  were  placed  were  different  from 
our  own ;  their  ability  to  form  a  judgment  upon  the  institutions 
best  adapted  to  their  own  circumstances,  were  not  so  great  as  our 
own. 

But  although  Legislation  must  be  bottomed  in  general  principles 
drawn  from  an  accurate  observation  of  human  nature,  and  not  in 
the  imperfect  records  called  history,  there  are  cases  in  which  his- 
torical knowledge  has  its  uses.  I.e. :  To  explain  the  origin  of  laws, 
which  are  venerated  for  their  antiquity.32  To  explain  much  of  the 
law,  which  now  exists ;  and  to  enable  us  to  separate  the  reason  of 
modern  times  from  the  dross  of  antiquity. 

All  systems  of  law  have  a  common  foundation  in  the  common 
nature  of  mankind ;  but  the  principles  which  pervade  them  all,  are 
fashioned  and  obscured  in  each  by  its  individual  peculiarities. 

The  good  sense  of  legislators  and  judges  in  modern  times  is 
always  obscured  by,  and  often  forced  to  bend  to,  the  nonsense  of 
their  predecessors.83  To  understand  Mansfield  we  must  study  Coke : 
Justinian  is  not  to  be  understood  without  a  knowledge  of  the  rude 
institutes  of  the  earlier  Romans.] 

Law  (as  it  ought  to  be)  is  not  deducible  from  principles 
knowable  A  priori,  but  from  principles  which  must  be  ob- 
tained (through  induction)  from  experience.  No  experience 
of  actual  institutions,  independently  of  the  principles  which 
are  obtained  by  experience  of  Human  Nature,  can  be  of  any 
value. 

5°.  A  Code  is  more  liable  to  engender  competitions  of 
opposite  analogies,  than  a  body  of  law  consisting  of  judi- 
ciary rules,  or  of  judiciary  rules  patched  with  occasional 
statutes. 

Answer. — But,  as  has  been  shewn,34  the  competition  (in- 

11  See  note,  p.  1072,  post.  n  Thibaut,  Versuehe,  Notkwmdigketi,  etc. 

»  See  Bentbam,  Defence  of  Usury.       "Seep.  662,  ante. 
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cident  to  the  application  of  law)  is  merely  a  consequence  of 
the  inconsistency  of  roles :  an  inconsistency  arising  commonly 
from  their  indefiniteness. 

The  argument,  therefore,  is  no  substantive  objection  to 
codification,  but  is  merely  another  argument  (namely,  that  a 
code  is  necessarily  less  definite  than  a  body  of  judiciary  rule*' 
put  in  another  form. 

The  very  question,  or  at  least  the  main  question,  between 
the  advocates  and  enemies  of  codes  is  this ;  whether  a  code 
or  a  body  of  uncodified  law  be  essentially  most  productive  of 
a  competition  of  opposite  analogies :  i.  e.  be  essentially  least 
definite,  and  generally  least  coherent. 

[Explain  what  is  meant  by  '  competition  of  opposite  ana* 
logies.'     See  p.  653,  cmte.~\ 

6°.  Tendency  of  codification  to  disturb  rights  and  duties 
created  by  codified  (and  anterior)  law. 

7°.  That  no  determinate  leading  principles  will  be  followed 
consistently  by  makers  of  the  Code,  and  the  provisions  ot 
the  Code  will  therefore  be  defective  and  incoherent. 

Answer. — This  is  only  true  of  incompetent  makers. 

Objectors  to  Codes  sometimes  suppose  that  a  Code  mnst 
consist  of  insulated  and  incoherent  propositions.  E  contra, 
one  of  its  chief  merits  would  be  an  exhibition  of  depen- 
dencies. 

If  formed  by  induction  and  extraction  from  an  existing 
system  of  law,  it  would  possess  the  internal  organic  consis- 
tency attributed  to  law  growing  by  aggregation ;  and  would 
render  that  consistency  more  visible,  by  detaching  the  rales 
from  the  concrete  matter,  and  arranging  them  systemati- 
cally. 

8°.  That  private  expositions  of  the  law  by  competent  hands 
serve  all  the  purposes  which  codifiers  aim  at. 

That  in  an  age  having  such  hands,  and  therefore  alone 
capable  of  successful  codification,  codification  is  therefore 
needless. 

That,  accordingly,  no  demand  was  made  for  a  Code  during 
the  time  of  the  classical  jurists. 

9°.  That  a  code  will  not  be  fitted  to  the  customs,  preju- 
dices, wants,  etc.,  of  the  community ;  nor  to  experience. 

It  will  not,  like  judiciary  law,  be  a  mere  expression  of  an- 
terior custom. 

Answer. — This,  besides  being  false,  is  applicable  to  all  lfl*> 
save  judiciary,  and  statute  law  founded  on  custom. 

10°.  That  the  defects  of  a  Code  being  more  obvious  thafl 
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those  of  uncodified  law,  a  Code  would  give  greater  oppor- 
tunities for  chicane. 

For  answer,  see  Lecture  XXXIX.85 

Further  answer :  The  argument  is  suicidal ;  for,  if  defects 
are  more  obvious,  a  Code  must  be  more  simple,  compact,  and 
intelligible,  than  an  uncodified  system. 

Defects  therefore  were  more  curable,  and  also  more  evi- 
table  till  cured. 

11°.  If  the  Code  could  be  constructed  with  ease,  it  would 
be  contemptible : 

Difficulty  is  good,  because  the  labour  of  surmounting  it  is 
laudable. 

Answer. — Unhappily,  an  easy,  and  therefore  little-worthy- 
of-praise,  Code  is  not  practicable. 

12°.  Its  effect  in  annulling  and  disturbing  existing  rights 
and  duties. 

Answer. — This  has  little  application  to  a  codification  of 
existing  rules. 

It  has,  however,  some :  because  the  forms  of  existing  rules 
would  be  modified  (or  the  Code  would  be  of  no  use),  and  the 
equivalence  of  rules  in  a  new  guise  to  rules  in  the  old,  might 
often  be  doubtful 

Old  rules  would  remain  in  force  with  regard  to  rights  and 
duties  which  had  grown  up  under  them. 

13°.  A  Code  (in  order  to  approach  to  completeness)  must 
consist  of  rules  so  i.  inute  and  numerous  that  no  man  could 
learn  or  retain  them 

Impossibility  of  providing  completely  for  future  particular 
cases: 

Bulk  and  complexity  which  would  result  from  the  attempt 
to  provide  for  them. 

Answer. — Codification  ought  not  to  be  a  specification  of 
cases,  but  a  series  of  rules  applicable  to  cases. 

14°.  Objection  by  Park,  from  the  alleged  infinitude  of  rules. 
Answer. — If  this  were  true,  law  would  be  impossible. 
Perhaps  he  means  that  the  future  exigencies  requiring 
new  laws,  and  consequently  the  new  law  required,  are  infi- 
nite. 

But  who  ever  imagined  the  possibility  of  constructing  a 
code  which  should  provide  completely  for  all  future  times  P 

But  it  were  more  possible  to  provide  for  future  cases  by 
a  code  than  by  judiciary  law.    Prsetorian  law  is  praised  by 

•»  See  p.  702,  ante. 
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the  Digests  for  this  very  reason.     Inconsistency  of  Hugr> 
and  others  in  this  respect.96 

By  Park  the  objection  is  thus  answered : — 

*  Supposing  that  which  is  impossible,  viz.  that  all  lawyers  in  tta 
country  were  equally  learned,  there  would  be  little  or  no  litigaticn 
compared  with  the  immense  multiplicity  of  transactions  ;  became 
almost  every  point  is  so  far  settled  or  influenced  by  decision,  that  ii 
ninety-nine  cases  in  a  hundred  they  would  all  be  of  one  mind- 
Park,  Contre-Projetj  p.  195. 

According  to  this,  existing  law  has  nearly  provided  fee 
all  possible  cases ;  and  whatever  of  certainty  exists,  arise*. 
not  from  the  incompleteness  of  the  law,  bat  from  igno- 
rance by  lawyers  of  its  provisions. 

Consequently  a  reduction  of  this  law  to  a  compact,  sys- 
tematic, and  more  accessible  form,  would  remove  the  pre- 
sent ground  of  uncertainty,  by  rendering  the  law  more  gene 
rally  known  by  lawyers. 

But,  in  truth,  his  assertion  is  false,  and  contradicted  ty 
himself  elsewhere.37 

A  Code  or  systematic  exposition  (if  well  made)  would  pos- 
sess all  the  advantages  pointed  out  by  Savigny,38  and  wonk 
therefore  tend  to  make  lawyers  better  lawyers  than  now. 

It  would  shew  the  subordination  of  the  detail  to  the 
leading  principles,  and  the  relations  of  these  principles  an«l 
detail  to  one  another : "  would  render  the  rationale  manifest 
and  positive  law  interesting. 

In  a  code  or  statute  (if  well  made)  the  law  is  given,  fr 
judiciary  law,  not. 

The  difficulty  of  applying  the  same,  whether  law  is  sta- 
tute or  judiciary. 

A  case  often  (or  always)  consists  of  various  parts,  and  can- 
not be  decided  by  any  one  single  rule. 

But  this  is  just  as  applicable,  whether  law  be  statute  or 
judiciary. 

The  objection  seems  to  suppose  (contrary  to  the  objec- 
tor's own  assumptions)  that  precedents  are  exactly  in  point? 
instead  of  merely  furnishing  rules. 

The  difficulty  really  consists  in  determining  the  rule  (i* 
any)  within  which  a  given  case  falls,  or  whether  it  fe^s 
or  not  within  a  given  rule ;  and  in  conceiving  distinctly  &* 
case,  the  law,  and  the  relation  of  the  case  to  the  law. 

u  Merits  and  Defects  of  Statute  and        w  Vom  Beruf,  cap.  .6.  p.  48. 
Judiciary  Law.    See  Lecture  XXXIX.        m  Thibaut,  VersucAe,  toI.  i.  p  l'5m 

ante,  pp.  687,  701.  See  also,  Thibaut,  NotkwemdigktU,  <*• 

"  See  pp.  60,  208,  212,  228. '  pp.  425  to  481. 


Notes  on  Codification.  1069 

But  this  proves  merely  that  lawyers  should  know  the 
law,  should  be  capable  of  clear  apprehension,  and  be  good 
logicians. 

Assuming  a  code  well  made,  their  knowledge  of  the  law 
would  be  more  perfect.  The  Law  would  then  be  (as  it  was 
to  the  Boman  lawyers  and  Lord  Coke)  completely  present 
to  their  minds,  and  suggested  by  a  particular  case. 


Objections  derived,  from  the  defects,  errors,  <md  alleged  ill- 
success  of  actual  Codes. 

Admitting  the  defects,  errors,  and  (to  some  extent)  ill- 
success  of  such  Codes : 

Such  defects,  errors,  and  ill-success  prove  nothing  against 
codification  generally ;  or  against  codification  in  any  parti- 
cular country  (including  countries  in  which  the  codes  in 
question  were  compiled  and  have  obtained  as  law) ;  unless 
such  defects  and  errors,  with  the  other  causes  of  the  ill- 
success,  were  necessary,  and  not  accidental  and  avoidable. 

Accidental  and  avoidable  causes  have  rendered  the  French 
and  Prussian  codes  unsuccessful  to  a  considerable  extent; 
though,  after  all,  the  failure  of  these  codes  has  been  much 
exaggerated. 

Brief  review  of  Justinian's  Compilations,  and  of  the  French  and 
Prussian  Codes,  for  the  purpose  of  shewing  that  the  defects, 
errors,  and  ill-success  of  those  particular  compilations  was 
owing  to  causes  not  necessary. 


Justinian's  Compilations. 

In  Justinian's  Codex,  statutes  and  degrees  are  mixed  up ; 
nay,  privilegia  are  mixed  up  and  confounded  with  rules  and 
principles  made  for  general  application.40 

The  compilers  had  some  notion  of  the  necessity  of  defining 
terms  and  principles  in  order  to  cut  off  all  reference  to  an- 
terior law. 

As  a  further  means  of  attaining  this  end,  they  left  in  much 
historical  matter. 

The  Code  and  Pandects  form  properly  the  intended  body 
of  law ;  a  body  intended  to  be  complete. 

The  Institutes  (a  book  for  the  use  of  students,  though  also 

"  Thibaut,  Audtguncf ;  Spangenberg,  buck  des  heutigen  romiscken  Bechts. 
Eirdcitung  in  das  romisch-Justinian-  (On  the  order  of  the  Code  and  Pan- 
uche     Getetebuch.    Mackeldey,    Lehr-    dects.) 

VOL.  n.  N  N 
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law,)  were  derogating  from  the  Code  and  Pandects,  or  supple- 
mental to  them. 

The  Novels  are  mere  correctives  of  previous  compilations. 

Much  of  the  Code  and  Pandects  consists  of  judiciary  law; 
and  of  judiciary  law  detached  from  particulars  necessary  to 
make  them  intelligible. 

These  compilations,  therefore,  are  not  a  Code,  sensu  kodierno. 
They  are  a  body  or  heap  (without  scientific  arrangement)  of 
statute  and  judiciary  law ;  the  latter,  so  given  that  it  must 
be  gathered  by  guess  from  mangled  documents. 

It  is  remarkable  that  the  compilers  felt  the  necessity  of 
definitions  and  expositions,  omitted  by  the  French  redactors. 

Their  (imperfect)  contrivances  to  render  a  resort  to  the  old 
law  needless. 

French  Code. 

The  French  Code  contains  no  definitions  of  technical  terms 
(even  the  most  leading) ;  no  exposition  of  the  rationale  of 
distinctions  (even  the  most  leading) ;  no  exposition  of  the 
broad  principles  and  rules  to  which  the  narrower  provisions 
expressed  in  the  code  are  subordinate. 

Hence  its  fallacious  brevity. 

Brevity  is  of  no  importance  except  as  it  tends  to  perspicuity 
and  accessibility. 

In  consequence  of  the  want  of  such  definitions,  etc.  (and  of 
purposed  incompleteness  hereinafter  mentioned)  old  law  (or  a 
body  of  jurisprudence  formed  upon  old  law)  has  been  appended 
to  the  code. 

[Such  definitions  are  practicable  (or  no  law  is  possible),  though 
difficult ;  as  I  have  endeavoured  to  shew  in  Lecture  XXXIX.,  VoL 
EL  The  imperative  part  of  every  law  containing  bat  a  small  portion 
of  it,  definitions  and  expositions  are  absolutely  necessary.] 

Inattention  to  a  due  settling  of  those  all-pervading  prin- 
ciples and  main  partitions  or  distinctions,  upon  a  precise  con- 
ception of  which,  consistency  in  execution  of  detail  depends. 

Success  in  codification  (as  I  shall  observe  hereafter)  must 
mainly  depend  on  first  intention :  on  aptness  of  plan. 

Haste  with  which  the  Prcjet  was  compiled.  Faults  arising 
from  ignorance  and  haste  could  not  be  corrected  by  the 
Council  of  State,  who  were  more  ignorant  still ;  and  who 
merely  examined,  bit  by  bit,  articles  of  the  prcjet,  instead  of 
examining  the  prcjet  as  a  whole. 

Original  conception  as  to  matter  and  arrangement,  defec- 
tive :  a  defect  not  to  be  cured  by  discussions  on  the  plan 
conceived. 
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Ignorance  and  incapacity  of  the  compilers ;  Ignorance  of, 
combined  with  servile  respect  for,  Roman  law ; — the  main 
basis  of  the  code.  They  knew  little  besides  the  Institutes, 
and  have,  therefore,  blindly  followed  them,  with  all  their 
lacuna.  They  were  ignorant  of  the  most  fundamental  dis- 
tinctions (e.  g.  dominium  and  obUgatio).  This  last  is  a  proof 
of  their  carelessness,  as  well  as  incapacity.  No  care  has  been 
had  to  amend  the  code,  or  to  work  in  subsequent  decisions 
and  statutes. 

Separation  of  the  Code  de  Commerce  from  the  Code  Civil,  and 
general  misapprehension  of  the  nature  of  the  distinction  be- 
tween jus  personarum  et  rerwm. 

It  waa  not  the  purpose  of  the  compilers  to  forma  complete 
Code. 

Bad  as  is  the  French  Code,  slight  alterations  in  the  text 
would  supersede  the  interpretative  decisions. 


Btrucbwre  of  the  Prussian  Code. 

It  is  not  loaded  with  precedents,  but  with  declaratory  laws, 
provoked  by  particular  cases.  Such  laws  differ  from  the 
judicial  decisions  of  the  Court  of  Cassation. 

Consequent  necessity  for  letting  in  the  old  Oemeines  Becht 
to  explain  it. 

No  care  has  been  had  to  work  the  Novels  into  the  code. 

The  Prussian  Code  was  not  intended  to  be  a  complete  body 
of  law,  but  merely  a  digest  of  the  common  and  subsidiary 
law  where  local  law  obtained. 

The  prcejudicia  are  of  no  authority. 

There  are  no  adequate  definitions  or  expositions  of  leading 
terms  and  principles. 

Subsequent  legislation  is  not  wrought  into  the  code. 

The  applicable  Oemeines  Becht  consisted  for  the  most  part 
of  Roman  and  Canon  law. 

Notwithstanding  these  acknowledged  defects,  all  practical 
men  in  Germany  are  codifiers. 

Seasons  for  the  hostility  of  a  portion  of  the  professors 
in  the  Universities.** 

41  '  Am  wenigsten  laase  man  sich  aber  znngen  wird  die  Mehrzahl  dear  eleganten 

dadurch  irre  machen,  class  die  ganzliche  Juristen  niegestimmtseyn.    Keinervon 

Umanderang  unseraburgerlichen  Reehta  ihnen  ubersieht  in  der  Kegel  das  ganze 

miter  den  eigentlich  gelehrten  Reehta-  Kecht;  wenigen  von  ihnen  werden  die 

kennern  Tielleicht  die  mehrsten  Wider-  Bednrfnisse  des  Volks  durch  Beobach- 

aacher  findet.  Daa  wild  steta  so  bleiben;  tung  klar ;  und  die  machtige  Triebfeder 

und  jetzt  ist  es  gar  nicht  anders  zu  des  Eigennutzes  wird   keinen   in  Be- 

erwarten :  .  •  •  .  fax  kraftige  TJmwal-  wegung  setzen;  yielmehx  wird  es  immer 

M  if  2 
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Conclusions  from  the  Review  of  Codes. 

First;  That  their  defects,  errors,  and  partial  ill-success 
were  not  the  results  of  necessary  causes. 

Second ;  That  in  spite  of  such  errors,  etc.,  those  codes  art 
better  than  the  body  of  law  that  they  superseded. 


Conclusions  as  to  Savigny's  Arguments  founded  on  such 

defects,  etc. 

Great  respect  is  due  to  the  opinions  of  Herr  von  Savignj. 
which  no  man  feels  more  strongly  than  myself. 

All  the  objections  which  I  have  noted  and  answered  abort 
are  advanced  by  him. 

His  book  is  directed  against  codification  in  a  particular 
country,  and  even  against  a  particular  scheme  of  codification 
for  that  particular  country ;  but,  nevertheless,  many  or  most 
of  his  arguments  apply  to  codification  generally. 

The  objections  peculiar  to  him  are  these : — 

1.  That  in  an  age  capable  of  producing  a  good  code,  a 
code  were  needless,  the  want  being  supplied  by  private  ex- 
positors. 

2.  He  asserts  that  during  the  ages  of  the  classical  jurists 
(who,  he  admits,  were  competent  to  the  task),  no  want  of  » 
code  was  felt. 

8.  That  a  code  makes  the  defects  of  law  more  obvious,  and 
therefore  emboldens  knaves. 

4.  That  if  a  code  were  easily  to  be  constructed  it  wouM 
be  good  for  nothing. 

To  this  I  answer,  that  codes  have  no  tendency  to  simplify 
the  science  of  jurisprudence,  or  to  abridge  the  studies  ot 
lawyers.     They  have  a  tendency  to  discharge  it  of  rubbish. 

The  study  of  cases  (as  exemplars  for  the  difficult  art  of 
applying  rules)  would  still  be  necessary  to  lawyers,  though* 
code  were  introduced. 

He  assumes  that  no  determinate  leading  principles  will  k 
followed  consistently  by  the  compilers  of  a  code. 

He  is  not  however  opposed  absolutely  to  all  codification. 

He  is  an  advocate  for  a  code  which  should  include  all  but 
future  cases ;  and  he  has  proposed  a  digest.    He  has  himself 

vortheilhafter  far  sie  seyn,  die  mahsam  kampfen,  damit  ihnen  nicfat  die  FflwJ 

errungenen  kritisch-historischen  Schatze  werae,  den  neuen  Menschen  anume^*' 

in  gehoriger  Sicherheit  zn  halten,  nnd  — Thibaut,  Notkwendigktit  etc. 

gegen  beasernde    Einrichtignngen    su  ♦  - 
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suggested  an  important  argument  to  shew  that  the  main 
difficulty  in  the  way  of  codification  is  not  insurmountable. 
But  he  would  wait  (for  improvement)  till  better  jurispru- 
dence and  jurists  are  formed. 

His  proposal  of  a  digest  is  inconsistent  with  his  main 
reason  to  shew  the  inexpediency  of  codification  in  Germany. 

His  opposition  to  Codes  is  the  effect  of  gelehrter  prejudice 
in  favour  of  Roman  law,  and  of  national  antipathy. 

Nullity  of  his  Treatise  as  an  argument  against  codification 
generally,  and  even  as  an  argument  against  it  in  Germany, 
the  proper  and  special  object  of  his  attack. 


Note. — As  the  great  controversy  on  the  expediency  of  construct- 
ing a  Code  of  Laws  for  the  whole  of  Germany  is  frequently  alluded 
to  in  the  foregoing  notes,  and  constant  reference  made  to  the  works 
of  the  two  great  leaders  of  the  conflicting  parties,  it  may  not  be 
superfluous  to  say  a  few  words  concerning  them. 

After  the  deliverance  of  the  country  from  the  French  yoke,  the 
minds  of  patriotic  Germans  were  anxiously  employed  in  enquiries 
into  the  causes  of  the  feeble  and  divided  resistance  made  by  their 
country,  and  in  projects  for  strengthening  the  bonds  which  might 
unite  the  several  States  into  a  well-compacted  whole. 

Among  them,  was  that  of  which  Thibaut  was  the  ardent  and  elo- 
quent advocate.  In  his  Essay  '  On  the  Necessity  of  a  general  Mu- 
nicipal (or  National)  42  Law  for  Germany,'  he  treats  the  construction 
of  such  a  body  of  law,  '  clear,  precise,  and  adapted  to  the  require- 
ments of  the  time,' — as  one  of  the  first  conditions  of  a  strong  and 
efficient  Confederation. 

Thibaut  was  a  Hanoverian  by  birth,  and  had  studied  at  Gottin- 
gen,  Konigsberg,  and  Kiel,  at  which  latter  place  he  took  his  degree, 
and  was  appointed  professor.  In  1802  he  had  a  call  to  Jena,  and  in 
1805  he  was  invited  to  assist  in  the  reorganisation  of  the  University 
of  Heidelberg. 

Thibaut's  works  are  numerous  and  of  high  authority.43  His  style 
is  homely  and  familiar,  but  has  great  force  and  animation.  He  pro- 
posed that  a  Collegium  or  Commission  should  be  nominated  by  the 
several  States,  and  he  maintained  that  by  the  co-operation  of  the 
ablest  theoretical  jurists  (Professors  in  the  different  Universities), 
with  practising  lawyers,  such  a  Code  of  Laws  as  above  described, 
applicable  to  all  Germany,  might  be  constructed. 

The  most  illustrious  opponent  of  this  scheme  was  Savigny,  the 

42  The  word  in  the  original  is  '  burg-  bach'sohen  Revision  der  Grundbegriffe 

erliches ' — civil ;  but  civil,  as  applied  to  des  Strafrechts,'  '  Civilistische  Abhand- 

Law,  has  a  totally   different  meaning  lungen '  (of  which  Essays  the  '  Nothwen- 

with  us.  digkeit  etc.'  so  often  referred  to,  is  one), 

41  The  principal    are — '  Theorie  der  and  the  •  System  des  Pandecten  Hechts,' 

logischen  Auslegung/  'Kritik  der  Feuer-  which  is  regarded  as  his  capital  work. 
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leader  of  the  so-called  Historical  School  (founded  by  Hugo  and 
Schlosser)  ;  whose  great  learning  and  acnteness,  combined  with  a 
consummate  talent  for  exposition,  rendered  him  a  formidable  an- 
tagonist. 

In  his  youth  he  had  the  rare  advantage  of  being  able  to  travel 
throughout  Germany,  France,  and  Italy,  in  search  of  unknown  or 
neglected  sources  of  Roman  Law,  and  returned  laden  with  spoils  to 
Marburg,  where  he  had  studied,  and  was  now  appointed  Professor. 
In  1803,  he  wrote  his  Treatise  on  the  Law  of  Possession.44  On  the 
creation  of  the  University  of  Berlin  in  1810,  Savigny  was  one  oi 
the  first  teachers  appointed.  His  lectures,  especially  those  on  the 
Institutes,  together  with  the  history  of  the  Roman  Law  and  the 
Pandects,  drew  crowded  audiences,  not  only  by  the  copiousness  arx 
importance  of  the  matter,  but  by  the  extraordinary  clearness  and 
beauty  of  the  form. 

His  celebrated  work, '  On  the  Vocation  of  our  Age  for  Legislation/ 
is  known  to  the  English  public  through  Mr.  Hay  ward's  translation. 

The  discussion  on  the  expediency  of  Codification  was  carried  or. 
with  great  asperity  ;  its  partisans  complained  that  they  were  unfairly 
represented  by  the  leaders  of  the  Historical  School,  as  advocating 
the  introduction  (or  rather  the  imposition)  of  an  entirely  new  body 
of  Laws  (which  they  never  contemplated)  ;  while  their  adversaria 
disclaimed  the  opinion  imputed  to  them — that  Law  should  have  no 
other  source  than  a  historical  one. 

In  one  of  the  Essays  contained  in  the  volume  which  has  been 
frequently  quoted,  *  On  the  Influence  of  Philosophy  on  the  Exposition 
of  Positive  Law,'  Thibaut  concludes  with  the  following  discrimi- 
nating and  impartial  statement  of  the  claims  of  the  contending 
parties  45 : — 

1  Nothing  is  more  to  be  wished  than  that  the  philosophical  and 
the  elegant46  jurists  should  soon  cease  to  regard  themselves  as  two 
hostile  parties.  Each  side  must  abate  somewhat  of  its  pretensions 
and  reciprocally  take  what  is  good  from  the  other.  Without  phi- 
losophy there  is  no  complete  history  ;  without  history,  no  safe  appli- 
cation of  philosophy.  Both  must  unite  as  aids  to  Interpretation, 
and  must  exercise  a  continual  influence  on  each  other.  The  jurist 
who  aspires  after  perfection  will  therefore  endeavour  to  combine 
profound  historical  knowledge  with  philosophical  views ;  for  the 
historical  part  of  Jurisprudence  can  never  be  separated  by  a  sharp 
line  from  the  philosophical.  In  each  are  gapB,  which  can  only  be 
filled  by  the  aid  of  the  other.' — S.  A. 

44  *  Das  Reeht  des  Besitzee.'     Of  this  Auslegnng    der    positiven    Gesetze/— 

book    Mr.   Austin    always  spoke  with  Translated  by  Mr.  Lindley. 

enthusiastic  admiration.     It   has    been  "  See,  for  the  use  of  the  term  'ele- 

transLatcd  by  Sir  Erskine  Perry.  gantia  juris,'  p.  552,  ante* 

"  *  Emiluss  der  Philosophic  auf  der 
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NOTES  ON  CRIMINAL  LAW. 

INCONVENIENCES  OF  THE  PRESENT  STATE  OF    THE 

CRIMINAL  LAW. 

Inconveniences  op  the  Present  Common  Law. 

• 

Insufficiency,  bulk,  dispersedness,  and  general  uncertainty 
of  the  authorities  from  which  the  Law  must  be  gathered. 

1°.  As  to  Reports : 

2°.  As  to  Records : 

3°.  As  to  the  Treatises  which  are  commonly  deemed  more 
or  less  authoritative. 

These  various  authorities  are  extremely  numerous,  and  also 
lie  dispersed ;  insomuch,  that  no  lawyer  has  a  complete  col- 
lection of  reports  and  treatises. 

Much  of  the  law  contained  in  these  reports  and  treatises 
has  been  repealed  by  statute  or  overruled  by  decisions.  Great 
research  is  therefore  requisite  to  distinguish  living  from  dead 
law. 

Hence,  uncertainty. 

Generally,  there  is  no  mark  or  test  by  which  authoritative 
decisions  and  authoritative  opinions  of  text- writers  can  be 
sufficiently  distinguished  from  the  unauthoritative. 

Uncertainty  arising  from  the  higher  or  lower  authority  of 
the  judge  or  writer ;  nature  of  the  report ;  circumstances 
under  which  the  treatise  was  published ;  &c 

Remarkable, — that,  in  practice,  the  decisions  of  Quarter 
Sessions  are  not  authoritative. 

Same  as  to  Irish  Decisions. 

Yet,  in  theory,  these  decisions  (Quarter  Sessions  and  Irish) 
are  authority :  and,  consequently,  decisions  of  the  kind,  con- 
flicting with  decisions  resorted  to  practically,  might  be  hunted 
out  and  produced. 

Although  the  authorities  from  which  the  law  must  be 
gathered,  were  not  bulky,  dispersed,  insufficient,  and  un- 
certain, still  the  law  itself  would  be  obscure  and  difficult  of 
access,  by  reason  of  its  being  latent  in  judicial  decision, 
[and  opinions  analogous  to  them]. 

Difficulty  of  extracting  principles  from  decided  cases : 
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especially  where  the  grounds  of  decision  are  not  suffidenth 
apparent  from  Beport  and  Record. 

Owing  to  this  difficulty,  principles  are  applied  by  judges 
timidly  and  capriciously. 

It  often  happens,  that  a  principle  is  not  applied  to  a  case 
clearly  within  it,  because  the  decided  cases  establishing  the 
principle  do  not  tally  with  the  pending  case  in  immaterial 
facts  and  circumstances. 

Hence,  doubts  thrown  upon  the  principles  themselves. 

Immaterial  facts  are  not  unfrequently  rendered  part  of  the 
ground  of  decision.  Decided  cases  are  not  treated  as  mere 
indices  to  the  principles.     (Q$  .) 

Difference  between  the  construction  and  application  of 
Statute  Law,  and  the  extraction  and  application  of  rules  of 
law  latent  in  judicial  decisions.      (QF-) 

Criminal  Statutes  are  construed  strictly.  Hence  the  dis- 
crepance between  statute  and  common  law  is  more  striking 
in  criminal  law. 

The  shape  of  a  statute  differs  essentially  from  that  of  a 
judiciary  rule. 

As  a  whole,  a  judicial  decision  is  not  a  precedent,  or  has 

not  the  effect  of  a  law. 

Difference  between  Interpretation  and  Induction. 

Judiciary  law  lies  in  concrete.  Difficulty  of  extracting  it. 
Nicety  and  uncertainty  of  the  process. 

The  ratio  decidendi  is  often  conceived  and  expressed  by  the 
judge  too  narrowly  or  too  broadly.  Hence  the  law,  as  ex- 
pressed, (for  the  ratio  itself  ought  to  be  deemed  the  law, 
independently  of  the  expression  of  it,)  is  often  too  narrow, 
(immaterial  circumstances  being  expressed  as  part  of  the 
reason,)  and  sometimes  too  broad. 

Much  of  present  law  is  founded  on  antiquated  notions : 

E.  g.  With  regard  to  the  subjects  of  theft.  Looking  at  the 
offence  as  conceived  at  present,  there  is  no  reason  why  things 
which  are  parcel  of  the  soil  should  not  be  deemed  subjects 
of  the  offence  (if  capable  of  a  clandestine  removal). 

[Maraudage.     Prussian  Code.] 

The  same  remark  applies  to  the  rule  as  to  domestic  ani- 
mals ;  as  to  choses  in  action ;  and  as  to  value  of  subject;  ss 
to  goods  of  which  there  is  no  apparent  owner  or  party  en- 
titled to  possession ;  and  to  the  absurd  reason  given  for  ab- 
solving the  wife  from  criminal  liability. 

Obscurity  arising  from  partial  adherence  to,  and  partial 
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departure  from,  these  antiquated  notions.  Hence,  Law,  not 
a  law  founded  on  uniform  principles,  but  a  patchwork  of  laws 
formed  on  inconsistent  principles  : 

E.  g.  Common  Law  rule  as  to  choses  in  action  only  par- 
tially abrogated  by  statutes  (and  decisions). 

Rule  about  value  exchangeable  (or  intrinsic),  still  retained 
as  to  certain  animals.  Generally  overruled,  but  yet  retained 
capriciously  in  certain  cases. 

Partial  and  capricious  extension  of  the  definition  of  Lar- 
ceny to  cases  of  swindling  and  embezzlement.  Larceny,  if 
the  thing  be  let  out  to  hire  and  stolen  by  the  hirer.  Not 
Larceny,  if  the  property,  as  well  as  the  possession,  be  parted 
with. 

Partial  conversions  of  taking  of  things  affixed  to  freehold 
into  thefts,  by  statutes. 

Hence,  not  only  inconsistency  and  consequent  obscurity, 
but  needless  multiplication  of  rules.  A  principle,  admitted 
to  be  irrational,  is  maintained  with  exceptions,  instead  of 
substituting  one  uniform  rule. 

In  so  far  as  law  is  judiciary,  this  partial  abandonment  and 
partial  retention  of  antiquated  notions  is  natural  or  nearly 
necessary.  Prom  the  position  wherein  he  is,  the  judicial 
legislator  naturally  legislates  by  analogy  to  the  old  law,  in  so 
far  as  the  preservation  of  the  old  law  is  consistent  with  in- 
evitable change.  And  hence,  antiquated  principles  are  per- 
petuated in  laws  after  the  grounds  for  them  have  ceased. 

Circuitous  and  obscuring  modes  by  which  rules  founded 
on  antiquated  notions  have  been  often  abrogated,  wholly  or 
partially. 

By  distinctions  founded  on  immaterial  differences : 
E.  g.  The  interval  between  taking  and  severance  makes 
taking  t>f  an  immovable,  theft. 

Obscurity  arising  from  the  frequent  extension  of  definitions 
(through  fictitious  assumptions)  to  cases  which  are  not  pro- 
perly within  them,  but  are  only  related  to  cases  within  them, 
by  close  or  remote  analogies : 

E.  g.  Swindlings,  breaches  of  trust,  and  other  offences  not 
properly  thefts,  are  brought  within  the  category  of  thefts  by 
the  fiction  of  a  constructive  possession. 


1078  Notes  an  Criminal  Law. 

Legislation  bt  Extension  of  Old  Bules  to  Cases 

not  within  them. 

According  to  the  original  and  rational  notion  of  theft,  * 
taking  possession,  without  the  consent  of  the  injured  party. 
(from  the  possession  of  the  injured  party,)  knowing,  etc.,  an: 
with  intent  to  deprive,  is  of  its  essence. 

But  it  is  extended  to  cases  in  which  the  injurer  obtain- 
possession  with  consent  of  the  injured,  but  with  cons*- 
obtained  by  fraud. 

In  order  to  bring  this  last  offence  (properly  swindling.  * 
filouterie)  within  the  definition  of  theft,  a  possession  is  feign*? 
in  the  injured  party,  although  he  has  parted  with  it. 

It  is  also  extended  to  cases  in  which  the  injured  party  b 
given  up  possession  with  consent  not  obtained  by  fraud. 

Also,  to  cases  of  finding  and  misappropriation. 

Also,  to  cases  of  embezzlement,  where  there  is  no  deliver; 
by  the  injured  party. 

Inconsistency,  as  well  as  obscurity,  arising  from  the  can* 
in  question.  Since,  if  the  definition  ought  to  be  extended^ 
reason  of  some  analogies,  it  ought  to  be  extended  by  rea*  ' 
of  others.  Insomuch,  that  any  offence  of  any  class  my:; 
be  thrust  with  propriety  into  any  other  class:  since  a- 
offences  are  related  by  analogies  more  or  less  remote. 

It  ought  to  be  remarked,  in  justice  to  the  authors  of  tt 
English  Law,  that  this  inconvenience  is  almost  insepara^ 
from  a  law  formed  gradually  by  Courts  of  Justice,  etc. 

The  same  obscurity,  from  the  same  cause,  in  the  B^ 
Law.     [Pandects,  Book  xlriii.  passim.'] 

Has  not  been  avoided  by  the  compilers  of  the  Tretf- 
and  Prussian  Codes :  though  they,  as  formers  of  a  system 
created  at  once,  had  none  of  the  difficulties  with  which  & 
English  Courts  of  Justice  were  embarrassed.  (Q**.) 

Origin  of  fictions.     Necessity  of  observing  analogy.47 

Definitions  and  rules  (owing  to  preceding  and  other  cau# 
are  not  unfrequently  conflicting,  or,  at  least,  indetermin^ 

E.  g.  Several  and  inconsistent  definitions  of  theft  or  *• 
ceny : 

Uncertainty  as  to  what  shall  amount  to  special  ownerstoP; 

Uncertainty  as  to  the  nature  of  the  intention  which  is  ° 
the  essence  of  theft.  The  word  felonious  (like  unlawfiJ  ^ 
criminal)  does  not  define  it,  but  merely  indicates  that  rf  * 
of  the  essence  of  the  offence : 

«  See  Lecture  XXXVHL  ante. 
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Nature  of  the  criminal  intention  (or  knowledge)  which  is 
of  the  essence  of  theft. 

[Felonious — Animus  furandi.     MalitiaJ] 

Materiality  or  immateriality  of  lucri  causd. 

What  motive  is  a  hicri  causd. 

Indifference  of  motive.  Larceny  is  the  taking  without 
consent,  knowing,  etc.  And  unless  this  definition  be  abided 
by,  this  offence  cannot  be  distinguished  from  various  other 
offences  :  as  malicious  damage,  embezzlement,  etc. 

Indifference  of  motive,  shewn  by  rule  as  to  exchange,  etc. 

Uncertainty  of  this  rule. 

Theft  or  Larceny  is  properly  an  offence  against  right 
of  possession.48  If  not,  an  owner  could  not  steal  his  own 
goods. 

Consequently,  any  right  of  possession  as  against  the  taker 
ought  to  suffice ;  yet,  there  are  doubts  as  to  whether  such 
right  of  possession  resides  in  certain  custodees,  etc.  [or 
whether,  in  the  language  of  the  law,  they  can  be  deemed 
special  owners]. 

No  right  of  possession  in  owner  (as  against  thief)  where 
the  goods  are  hired ;  though  there  is  when  they  are  bartered. 

Inconsistency  of  holding  taking  goods  not  to  be  an 
offence,  where  the  purpose  is  merely  to  apply  them  to  some 
temporary  use. 

Same  confusion  of  inducement  and  criminal  intention  as 
noted  above  in  case  of  lucri  causd. 

Uncertainty  of  rule  as  to  finding  and  misappropriation.. 

Inconsistency  of  holding  bailee  generally  not  answerable 
criminally,  and  yet  custodee  answerable;  and  of  holding 
bailee  answerable  where  bailment  is  determined. 

Principles  obscured  by  being  often  couched  in  Latin  terms 
not  generally  understood,  and  not  unfrequently  misapplied ; 
E.  g.  Lucri  causd.  Larceny,  instead  of  the  familiar  and  more 
precise  theft. 

Larceny,  or  latrociwium,  not  theft. 

Inconveniences  op  the  Present  Statute  Law. 

The  Statute  Law  is  not  of  itself  a  substantive  and  intelli- 
gible whole,  but  a  mass  of  partial  supplements,  and  partial 
correctives,  made,  pro  re  natd,  to  the  Common  Law.  (The 
latter,  the  nucleus.) 

40  In  Scotland  the  style  of  Indictment  as  '  the  property,  or  in  the  lawful  pos- 
for  Theft  explicitly  describes  the  goods    sesssion  of  (1  D.' — K.  0. 
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Hence,  often  inconsistent.     It  lies  dispersedlj  throng 
many  statutes  and  decisions  upon  them. 

Hence,  bulk,  inaccessibility,  etc. 

And,  generally,  it  is  productive  of  most  of  the  inconTeri- 
ences  before  pointed  out  in  the  Common  Law. 

Wherever  the  basis  or  nucleus  of  statute  law  is  a  judiciary 
law,  the  former  is  irregular,  fragmentitious,  etc. 

inconveniences  peom   the  existence   op   two   distefc! 
Bodies  op  Law  ;  one  Common  and  the  other  Statto. 

As  the  Law  actually  stands,  the  law  relating  to  any  gift: 
offence  commonly  or  frequently  lies  through  many  disperse- 
statutes  and  many  dispersed  reports  or  treatises. 

Supposing  that  the  Common  and  Statute  Law  were  eac: 
systematised  separately,  the  law  relating  to  any  given  offend 
would  often  lie  in  two  bodies  of  law  ;  instead  of  lying  in  en 
department  of  one  body  of  law. 

By  the  incorporation  of  the  two  statutes,  great  beueii* 
will  result,  for  the  following  reasons  : — 

The  present  statute  law  consists  partly  of  definitions  £ 
.  offences,  with  their  punishments  :  and  partly  of  the  pun;^ 
nients  of  offences,  leaving  the  definition  of  them  to  the  com- 
mon law  :  and  it  were  expedient  either  that  it  should  not  * 
necessary  to  look  after  the  definition  of  an  offence  in  ^ 
statute,  and  its  punishment  in  another ;  or  that  this  shofcJ 
prevail  in  every  case,  and  not  in  one  only.  The  like  obser- 
vations apply  to  process. 

The  two  statutes  when  separate  must  be  often  obscured 
prolix,  where  the  union  of  the  two  would  tend  to  brevity  aw* 
intelligibility. 

The  advantage  would  be  gained  of  treating  the  g^tf}' 
lia  (of  law  or  procedure)  apart  from  those  portions  of  th 
special  part  to  which  they  are  applicable  indifferently:  E-e 
Misapprehension  of  right ;  accident ;  mistake ;  felonious  la- 
tent ;  principals  and  accessories. 

Many  of  these  generalia  (in  existing  treatises)  are  eitto"1 
omitted,  or  are  stated  under  some  head  devoted  to  sofl^ 
particular  class  of  offences  (thus  wearing  the  appearance  oi 
particular  provisions).     E.  g.  Malice,  Negligence. 

The  advantages  which  would  ensue  from  such  an  arrange 
ment  cannot  be  shewn  fully  without  a  scheme.  SuchBchentf> 
pursued  considerably  into  detail  and  backed  by  reason8' 
ought  to  precede  the  process  of  consolidating  and  combines* 
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As  remarked  above,  Codification,  and  Innovation  on  sub- 
stance or  effect,  are  distinct.     The  codification  here  recom- 
mended would  not  necessarily  touch  substance  or  effect; 
but  would  be  no  more  (necessarily)  than  a  re-expression  of 
definitions,  and  an  arrangement  of  offences  under  apt  kinds 
and  sorts,  etc.     But  though  the  refount  of  form,  now  re- 
commended, would  not  touch  necessarily  the  substance  or 
effect,  still  it  might  not  perhaps   be  possible  to  render  it 
altogether  so  good  as  desirable  without  small   changes  in 
substance.     E.  g.  Seduction  of  rule  in  larceny  as  to  right  of 
possession. 

Advantages  of  combining    Common  and    Statute    Law 

into  one  Statute  ob  Code. 

One  source  substituted  for  two. 

Rules  stated  once  for  all,  instead  of  being  stated  partly  in 
one  statute  and  partly  in  another. 

Hence,  more  compendious. 

If  common  law  were  reduced  into  one  statute,  and  statute 
law  consolidated  in  another,  they  might  often  conflict.  If 
combined,  no  such  conflict. 

If  common  and  statute  law  were  to  be  united  into  one 
statute,  a  refount  of  the  present  form  of  the  law  would  be 
expedient. 

Necessity  of  considering  every  part  in  relation  to  the  rest, 
and  not  as  detached. 

Also,  of  defining  broad  principles,  subordinating  narrow 
principles  under  them,  and  elucidating  by  examples.  The 
actual  law  is  a  rich  mine  of  such  examples;  and  indeed, 
generally,  is  more  objectionable  in  respect  of  its  form  than 
in  respect  of  its  substance  and  effect. 

If  the  two  statutes  were  incorporated,  or  even  if  they  were 
kept  separate,  it  would  be  expedient  to  diminish  their  size, 
and  at  the  same  time  to  render  their  contents  more  acces- 
sible, by  reducing  under  one  head  such  matters  as  are  con- 
stantly recurring  and  are  separated  under  different  heads. 

E.  g.  Principal  and  accessory:  attempts  to  commit  of- 
fences, etc.  etc. 

If  the  two  statutes  were  incorporated,  or  even  if  they  were 
kept  distinct,  it  would  be  necessary  to  settle  with  great  at- 
tention the  arrangement  according  to  which  existing  statutes 
and  existing  common  law  upon  particular  subjects  should  be 
put  together. 
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E.  g.  Whether,  in  the  general  statute  of  statute  law,  lar- 
ceny should  come  next  to  forgery,  or  not  9  Whether  jury 
process  and  bail  should  be  near  each  other?  What  the 
statute  should  begin  with,  what  end  with  ? 

Inconveniences  of  the  Present  Law,  in  respect  to  te 

Administration  of  Justice. 

In  respect  to  the  administration  of  justice  by  the  judges  01 
circuits,  etc. 

Owing  to  causes  mentioned  in  preceding  paragraphs,  ml* 
and  principles  are  applied  timidly  and  capriciously. 

In  fact,  judges,  as  well  as  advocates,  are  guided  by  modtn 
and  unauthoritative  treatises. 

Opinions  of  judges  on  doubtful  points  gotten  slowly. 

In  respeot  to  the  Administration  of  Justice  by  Justice 

of  the  Peace. 

As  they  are  not  generally  professional  lawyers*  they  need 
compendious  and  perspicuous  rules.  [Importance  of  pro- 
ceedings prior  to  commitment.] 

They  are  necessarily  incompetent  to  the  delicate  task  of 
extracting  principles  from  decided  cases. 

Difficulties  which  they  experience  from  the  multitude  and 
dispersedness  of  statutory  provisions ;  from  the  language  and 
form  of  statutes ;  from  the  obscurity  of  rules  of  construc- 
tion, etc. 

Though  they  were  competent  to  the  administration  of  the 
law,  they  have  not  access  to  the  host  of  statutes  and  autho- 
rities through  which  it  lies. 

In  fact,  therefore,  they  are  guided  by  modern  and  unau- 
thoritative treatises. 

Vast  extent  of  their  jurisdiction. 

Tendency  of  the  present  age  to  administration  of  justice 
by  local  or  district  courts. 

Impossible  that  the  administration  of  justice  by  such 
courts  should  be  passable,  unless  the  law  be  rendered  more 
compendious  and  clear  than  it  is  at  present. 

Inconveniences  of  the  Present  Law,  in  respect  to 

Legislation. 

Owing  to  the  bulk  and  dispersedness  of  statutes  and  au- 
thorities, innovations  on  existing  law  are  seldom  guided  at 
present  by  an  adequate  consideration  of  the  entire  legai 
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system.     Hence,  for  the  sake  of  obviating  some  particular 
evil,  greater  evil  is  often  done. 

For  the  same  reason,  there  is  much  needless  legislation. 
For  it  often  happens  that  the  object  of  the  change  is  suffi- 
ciently accomplished  by  actual  law  unknown  to  the  legis- 
lature :  or  might  be  accomplished  sufficiently  by  some  slight 
alteration  of  the  actual  law. 

INCONVENIENCES    OF    THE    PRESENT    LAW,    IN   RESPECT,    GE- 
NERALLY, to  the  Community  who  are  bound  by  it. 

If  the  foregoing  difficulties  are  experienced  by  the  Courts 
and  Legislature,  A  fortiori,  by  the  community  at  large. 

In  fact,  not  one  in  a  thousand  knows  the  laws  which  bind 
him. 

If  such  are  the  difficulties  in  the  way  of  lawyers,  etc.,  the 
same  are  insurmountable  to  private  persons. 

Accordingly,  scarce  any  but  professional  lawyers  have  any 
knowledge  of  the  criminal  law,  although  of  necessity  they 
must  be  bound  by  it. 

Practicability  op  reducing  Common  Law  into  Statute 
Law,  and  of  consolidating  Statute  Law. 

If  it  be  possible  to  extract  principles  pro  re  natd,  it  is 
possible  to  extract  them  once  for  all,  and  to  put  them  in  the 
form  of  rules. 

The  difficulty  of  the  process  is  not  disputed. 

The  practicability  of  consolidating  statute  law  is  admitted 
in  practice.  Indeed,  it  is  little  more  than  an  affair  of 
arrangement. 

Advantages  that  would  follow  such   Eeduotion   and 

Consolidation* 

Advantage  of  having  the  law  relating  to  any  given  offence 
collected  under  one  or  two  heads,  from  numerous  sources, 
through  which  it  now  lies  dispersed  r 

Of  having  it  in  a  cheap   (as  well  as  a  compendious) 

volume. 

Of  separating  living  from  dead  law. 

Indeed,  a  mere  republication  of  actual  sources  (assigning 
respective  weights)  marking  the  law  abolished,  would  be  of 
itself  no  inconsiderable  good. 

No  desire  to  exaggerate  the  extent  to  which  Law  may  be 
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made  generally  intelligible.  But  criminal  law,  for  the  mo* 
part,  might  be  made  intelligible  to  any  man  of  average  cap- 
city.     And  this  ifl  the  moat  important  advantage. 

It  does  not  enter,  generally,  into  the  detail  of  rights: 

(E.  g.  Larceny ;  which  is  properly  an  offence  against  fe 
right  of  possession.) 

Possibility  of  defining  in  criminal  law  the  rights  &i 
duties  of  which  crimes  are  violations,  in  so  far  as  crimh. 
law  is  concerned  with  them,  without  going  into  any  si •: 
detail : 

E.  g.  Without  going  into  any  detail   of  rights  of  pr» 
perty,  an  adequate  definition  of  the  right  of  possession  -• 
affected  by  theft,  (which  is  properly  an  offence  against  :!• 
right  of  possession,)  malicious  mischief,  etc.,  might  perhi 
be  given. 

Advantages  of  its  being  made  perfectly  intelligible  : 
lawyers,  which  it  might  be. 

As  being  more  accessible,  it  would  be  more  obvious  to  d* 
legislature ;  and  therefore  much  crude  and  inconsistent  legis- 
lation would  be  avoided. 

Advantages  that  have  arisen  from  Peel's  Consolidations. 

Such  Eeduotion  and  Consolidation  would,  at  least. 

be  harmless. 

-Doubts  would  arise  on  application  of  law  thus  reduced  &< 
consolidated :  But  probably  fewer  than  on  application  of  tb 
present  law. 

Pre-existing  law  would  furnish  ample  means  of  constric- 
tion, and  interpretative  decisions  might,  from  time  to  timr- 
be  incorporated  with  text. 

[Rules  of  construction  to  be  framed,  and  to  be  consider?} 
as  peculiarly  applicable  to  the  Criminal  Code.] 

By  submitting  the  statute  or  statutes  to  the  public  or  tl' 
profession  before  they  were  passed  into  a  law,  many  of  &■ 
causes  of  doubts  might  be  obviated. 

Such  reduction,  etc.,  would  not  amount  to  a  change  in  * 
substance  and  effect  of  the  existing  law,  but  would  simply  ^ 
a  re- statement  of  the  existing  law,  in  an  orderly,  compel' 
ous  and  accessible  volume;  with  the  determination  of  pw^ 
confessedly  uncertain. 

It  would  not,  necessarily,  have  any  retroactive  effect. 

In  fact,  it  would  be  a  substitution  of  an  authoritative 
body  of  law,  for  the  unauthoritative  (and  often  defective 
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treatises,  which  (as  we  have  already  remarked)  are  practically 
the  guides  of  the  tribunals  in  the  great  majority  of  their  de- 
cisiontf. 

Imperfections  of  these. 

Though  never  so  perfect,  they  are  unauthoritative. 

Expediency  of  Codification  admitted  practically  by  such 
treatises,  etc. 


vol.  11.  0  0 
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FRAGMENTS  OF  A  SCHEME  OF  A  CRIMINAL 

CODE. 


The  Criminal  [or  Penal] 
Code  [or  the  law  of  Crimes 
and  punishments]. 


The  Code  [or  Law]  of  Cri- 
minal Process  [or  Procedure] 
and  Preventive  Police. 


General  Part  [or  Part  L]  : 

Comprising  the  matters 
(definitions,  distinctions, 
rules,  principles,  etc.)  which 
apply  universally  or  gene- 
rally :  i.  e.  which  have  no 
exclusive  or  special  regard 
to  crimes  of  a  given  class, 
but  regard  indifferently  all 
or  the  generality  of  the 
crimes  embraced  by  the  in- 
tended Code  [or,  particular- . 
ised  (or  specified)  in  the  Par- 
ticular (or  Special)  part]. 

[Each  part  to  be  divided  into  Chapters,  Sections,  Subsec- 
tions, etc. ;  or  into  Books,  Chapters,  Sections,  Subsection 
etc.]. 


Particular  (or  Special)  Pa*, 
or  Part  IL 
Particularising  (or  speci- 
fying) the  various  crime: 
embraced  by  the  intende; 
Code ;  and  assigning  respec- 
tively to  those  various  crime: 
their  respective  punishment: 
and  other  penal  conse- 
quences. 


Note. 

'  Punishment '  (and  l  penal ')  are  broader  expressions  than '  crun<? 
(and  *  criminal ').  Punishment  (or  poena)  is  necessarily  annexed  v 
an  injury  considered  as  a  crime  or  public  wrong :  i.  e.  as  the  j** 
sible  ground  of  a  criminal  or  public  action ;  and  the  infliction  tf 
punishment  is  necessarily  the  scope  or  object  of  every  such  octia 
or  pursuit. 

But  punishment,  moreover,  is  sometimes  annexed  to  an  wjv? 
considered  as  a  civil  or  private  wrong :  i.  e.  as  the  possible  groan  - 
of  a  civil  or  private  action.  And  the  infliction  of  punishment  i* 
sometimes  the  scope  or  object  of  such  an  action  or  pursuit.  Conse- 
quently, the  nature  of  '  crime  '  (and  •  criminal ')  cannot  be  deter- 
mined sufficiently  by  merely  determining  the  nature  of  *  punish* 
ment '  (and  '  penal '). 
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GENERAL  PAET  OF  THE  CEIMINAL  CODE. 

CHAPTER  I. 

The  definition  of  a  crime ;  with  distinctions  (or  divisions) 
of  Crimes  into  certain  of  their  principal  classes. 

CHAPTER  n. 

Of  the  territory  embraced  by  the  intended  Code ;  and  of 
the  persons  amenable  to,  and  the  crimes  cognisable  by,  the 
Criminal  Tribunals  having  jurisdiction  therein. 

Reference  to  the  subsequent  Chapter,  on  Punishments; 
and  to  those  parts  of  the  Code  of  Procedure  which  deter- 
mine the  respective  jurisdictions  of  the  several  Criminal  Tri- 
bunals. 

[This  distinction  or  division  can  hardly  serve  as  a  basis  for  the 
Arrangement  of  Crimes.]  •  t 

CHAPTER  IH. 

Of  such  essentials  of  a  crime  (or  of  such  conditions  neces- 
sary to  render  an  act  or  omission  a  crime)  as  may  be  treated 
of  generally  :  i.  e.  without  restriction  to  a  crime  of  a  given  or 
specified  class. 

Here,  particularly,  of  those  universal  essentials  which  are 
styled  emphatically  *  the  grounds  of  imputation.' 

CHAPTER  IV. 

Of  consummate  crimes  and  criminal  attempts, 

CHAPTER  V, 
Of  principals  and  accessories. 

CHAPTER  VI. 

Of  punishments  (including  the  penal  consequences  which 
are  not  punishments  nominally,  but  which  are  punishment* 
in  effect). 


o  o  2 


io88  Notes  on  Criminal  Law. 


THE  GENERAL  PART  OF  THE  CRIMINAL  CODE. 

CHAPTER  I. 

Containing  the  definition  of  a  Crime ;  with,  distinctions  '•: 
divisions)  of  Crimes  into  certain  of  their  principal  classes. 


1.  The  definition  of  a  Crime,  [or,  Crimes  distinguish 
from  Civil  Injuries ;]  [or,  Public  Injuries  (or  Wrongs)  dis- 
tinguished from  Private.] 

The  definition  of  a  Crime  implies  the  definition  of  Punii- 
ment,  and  dUo  the  distinction  between  Civil  and  Crimir- 
Actions.  But  the  complete  statement  of  this  distinction,  ai 
of  its  numerous  and  intricate  consequences,  belongs  to  tfc 
Code  of  Criminal  Process. 


2.  Of  such  distinctions  (or  divisions)  of  crimes  as  are  founde. 
on  differences  between  their  respective  punishments;  [betwee. 
the  criminal  tribunals  to  which  they  are  respectively  attri- 
buted ;  and  between  the  criminal  processes  by  which  thej 
are  respectively  pursuable.] 

* 

Note. 

The  distinction  between  Crimes  in  respect  of  tribunals  and  pr> 
cosses,  supposes  a  reference  to  the  Code  of  Criminal  Process :  is 
which  the  competence  of  the  various  tribunals  must  of  course  1* 
determined ;  and  in  which  the  regular  process,  with  the  processes 
deviating  from  the  regular,  are  particularised  or  detailed. 

The  distinction  between  Felonies  and  Misdemesnors  supposes  a 
reference  to  the  Chapter  (contained  in  a  subsequent  portion  of  tfc 
General  Part  of  the  Criminal  Code)  on  Punishments  and  otk: 
Penal  Consequences. 

Quaere.  The  use  of  retaining  the  distinction  between  Felonies 
and  Misdemesnors  ?  It  is  founded  on  differences  between  their  re- 
spective punishments  and  other  penal  consequences.  And  to  every 
crime  particularised  in  the  Particular  Part  of  the  Criminal  Co& 
its  punishment  (and  other  penal  consequence)  will  of  course  be 
assigned. 

The  distinction  in  the  French  Penal  Code,  between  Crimes,  Delicts 
and  Contraventions,  is  perhaps  of  some  use.  For  offences  of  those 
different  classes  are  attributed  systematically  and  exclusive]/  i0 
differently  constituted  tribunals :  They  also  are  pursuable  respec- 
tively by  different  processes. 
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Method  of  Arrangement  in  the  French  Penal  Code. 


Crimes  attributed  to  jthe 

Courts  of  Assize,  and  pur- 

«uable  by  a  process  which 

is  more  solemn  (and  re- 

£pilar) : 

Called,  emphatically, 

CJrimes. 


Crimes  attributed  to  the 
Tribunals  of  Police,  and 
pursuable  by  processes 
which  are  more  summary 
(and  irregular). 


I 

Pursuable  before  the  Tri- 
bunals of  Correctional  Po- 
lice. 

1 

Called  Delicts. 


1 

Pursuable  before  the  Tri- 
bunals of  Simple  Police 
(or  Tribunals  of  Police). 

1 

Called  Contraventions,  or 


Grimes  of  Simple  Police. 
[The  1st  and  2d  Books,  with  the  c  Preliminary  Dispositions,'  con- 
a    ute  the  General  Part :  The  3d  and  4th  books,  the  Particular 
Part.'] 


Crimes 

attributed  (generally1)  to  the 
ordinary  (or  Yegular)  tribu- 
nals,2* and  pursuable  (gene- 
rally8*) by  the  ordinary  or 
regular  process.4* 


Felonies. 


Misdemeanors. 


Distinguished  by  differences 
between  the  punishments 
(and  the  other  penal  conse- 
quences) which  axe  respec- 
tively annexed  to  them. 

[!  Not  universally :  For  trea- 
son by  a  peer  (for  example)  is 
cognisable  by  the  House  of 
Lords,  although  it  is  a  felony.] 
[Qr.  Whether  the  House  of 
Lords  can  now  be  deemed  an 
ordinary  criminal  tribunal  P] 

*  Notes  2,  3,  4, 


Cbihes 

attributed  to  extraordinary 
(or  exceptional)  tribunals, 
and  pursuable  by  extraor- 
dinary (or  exceptional)  pro- 
cesses. 


E.g. 
Crimes  pursuable  summarily 
before  Justices  of  the  Peace, 
or  before  Commissioners  of 
the  Excise.  Crimes  pursu- 
able before  the  Ecclesiastical 
Courts.  Crimes  by  military 
persons  considered  as  such, 
and  punishable  before  Courts 
Martial,  etc.  etc. 

[QT.  Whether  the  term 
misdemesnor  is  applicable  to 
any  of  the  crimes  here  con- 
templated P  And  whether 
there  be  any  distinction  be- 
on  following  page. 
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*  E.  g.  The  King's  Bench ;  the 
temporary  tribunals  formed  by 
the  ordinary  commissions,  etc. 
etc. 

3  Not  universally ;  though  cog- 
nisable by  the  regular  tribunals. 
E.  g.  Peculiarities  of  process  in 
case  of  treason. 

4  Indictment.] 


tween  such  crimes,  or  any  of 
them,  analogous  to  the  dis- 
tinction between  Felonies  anc 
Misdemesnors  ? 

The  simple  *  police  crime* ' 
of  the  French  Penal  Cod* 
comprise  only  a  part  of  th? 
crimes  here  contemplated.] 


Note. 

Q°.  The  extent  of  the  intended  Code  in  respect  of  the  Classes  a£ 
Grimes  which  it  is  meant  to  embrace. 

Is  it  to  embrace  all  crimes  (crimes  pursuable  before  the  extra- 
ordinary, as  well  as  before  the  ordinary  tribunals)  ?  Or  are  any,  an  J 
which,  of  the  crimes  pursuable  before  the  extraordinary  tribunals* 
to  be  excluded  from  it  ?  Difficulty  of  such  an  exclusion,  in  vesper: 
of  such  of  the  excluded  crimes  as  owe  their  creation  to  unwritten 
law.  See  the  last  article  of  the  French  Penal  Code,  which  shews 
that  the  code  extends  only  to  a  part  of  the  field  embraced  by  the 
Criminal  Law  obtaining  in  France. 


8.  Distinction  (or  division)  of  crimes  into  Public  Crimes 
and  Private  Crimes  [or  Private  Crimes  and  Public  Crimes]. 

,  [The  arrangement  of  the  Particular  Part  of  the  Criminal  Code  is 
founded  on  the  distinction  between  Private  and  Public  Crime?, 
But  perhaps  the  nature  of  the  distinction  ought  to  be  stated  or 
indicated  at  the  outset  of  the  General  Part.] 


4.  Distinction  (or  division)  of  crimes  into  crimes  by  cotn- 
mission  and  crimes  by  omission  [or,  positive  crimes  and  negative 
Crimes : — '  crimes  faciendo '  and  c  crimes  no?i  faciendo.9'] 

Distinction  of  crimes  by  omission  into  crimes  by  omission 
accompanied  with  criminal  knowledge,  and  crimes  by  omission 
from  negligence  (or  criminal  inattention).  [Refer  to  Chapter 
III.] 

4  [Crimes  by  omission  accompanied  with  criminal  knowledge 
might  be  styled  commodiously  criminal  forbearances ;  crimes 
by  omission  froin  negligence,  criminal  omissions  or  omissions 
(simply). — But  established  language  would  hardly  admit  of 
this.] 

Note. 

Criminal  knowledge  and  negligence  are  often  6tyled  emphatically 
1  the  grounds  of  imputation  ; '  inasmuch  as  the  one  or  the  other  of 
them  is  of  the  essence  (or  corpus)  of  every  delict  (or  crime). 
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Properly,  however,  every  essential  of  a  given  crime  (or  every  con- 
stituent of  its  essence  or  corpus)  is  one  of  the  grounds  or  reasons 
for  imputing  the  fact  to  the  party.     (See  Table  II.  post.) 


CHAPTER  IL 

Of  the  Territory  which  the  intended  Code  is  meant  to  em- 
brace ;  and  of  the  persons  amenable  to,  and  the  crimes  cog- 
nisable by,  the  Criminal  Tribunals  or  Courts  having  juris- 
diction therein. 

1.  Qm.  The  extent  of  the  intended  Code  in  respect  of  terri- 
tory. 

Is  it  to  extend  to  all  those  parts  of  the  United  Kingdom 
and  its  Dependencies  in  which  the  Criminal  Law  of  England 
now  obtains  9 

If  any  of  those  parts  are  not  to  be  embraced  by  it,  how  is 
their  exclusion  to  be  marked  ? 

In  respect  to  any  of  those  parts  embraced  by  it,  in  which 
anomalies  or  singularities  now  obtain, — how  are  such  ano- 
malies to  be  treated  ?  Is  the  Code  to  supersede  them  ?  and,  if 
so,  how  is  the  abrogation  of  them  to  be  accomplished  ?  If  the 
Code  is  not  to  supersede  them,  are  they  also  to  be  codified  or 
systematised  ?  (Provincial  Law,  derogating  from  the  General 
or  Common  Law,  has  been  codified  or  systematised  in  Prussia 
with  respect  to  one  of  the  Provinces.) 


2.  Persons  amenable  to  the  Criminal  Tribunals  having 
jurisdiction  within  the  intended  territory. 

A  statement  of  the  general  rule,  or  general  principle. 

Exceptions  from  the  general  rule :  e.  g.  the  King,  corporate 
bodies  in  their  corporate  capacity,  Ambassadors  from  foreign 
States,  etc.  etc 

3.  Crimes  cognisable  by  such  tribunals. 

A  statement  of  the  general  rule  or  principle. 

Exceptions  from  the  general  rule : 

E.  g.  Crimes  committed  by  British  subjects  in  foreign  parts. 
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CHAPTER  HI. 

Of  such  essentials  of  a  crime  [or,  of  such  conditions  neces- 
sary to  render  an  act  or  omission  a  crime]  as  may  be  treated 
of  generally :  i.  e.  without  restriction  to  a  crime  of  a  given 
or  specified  class.  Here,  particularly,  of  those  nnivereal 
essentials  which  are  styled  emphatically  'the  grounds  of 
imputation.' 

Principle  1*  An  act  or  omission  is  not  a  crime,  (or  is  not 
imputable  to  the  party,)  unless  the  party  knew,  or,  with  due 
attention,  might  have  known,  that,  under  the'  circumstances 
of  the  fact,  it  was  a  crime ;  [or,  an  act  or  omission  is  not  & 
crime,  (or  is  not  imputable  to  the  party,)  unless  the  party 
subsumed  the  fact,  or,  with  due  attention,  might  have  sub- 
sumed the  fact,  under  the  law.] 

Every  crime,  therefore,  supposes,  on  the  part  of  the  criminal, 
criminal  knowledge  [criminal  consciousness]  or  negligent* 
[criminal  inattention,  criminal  inadvertence]. — Vel  triad* 
vel  negligmter. 

"Wotb. 

Scheme  of  the  Roman  law-language  in  regard  to  the  grounds  of 
imputation :  i.  e.  Criminal  knowledge  and  Negligence. 

Dolus  or  dolus  mdku9  when  used  as  the  name  of  a  genus,  is  equi- 
valent to  malice  or  criminal  design.  When  nsed  as  the  name  of  a 
species,  it  is  restricted  .to  criminal  design  consummated  or  attempted 
by  fraud :  dolus  with  simulatio. 

Culpa  (which  generally,  though  not  always,  is  opposed  to  doht) 
has  three  significations.  1°.  Taken  with  its  large  signification,  culpa 
is  equivalent  to  the  English  guilt.  2°.  Taken  with  its  narrower 
signification,  it  denotes  generally  the  ground  of  imputation:  Le. 
criminal  knowledge  or  negligence.  It  therefore  includes  dolus.  3°. 
Taken  with  its  narrowest  signification,  it  denotes  criminal  knowledge 
short  of  criminal  design,  or  negligence.  It  therefore  excludes,  and  is 
opposed  to,  dolus. 

The  Roman  law-language  in  regard  to  the  grounds  of  imputation, 
may  therefore  be  presented  thus : 

Dolus,  or  dolus  malus,  as  signify-      Culpa,  as  opposed  to  dolus  in  its 
ing  generically  criminal  design,      generic  signification. 


Criminal  knowledge  short         Negligence  in  any  of  its 
of  criminal  design.  modes. 

i 


4 

Criminal  knowledge  or  Negligence  or  criminal 

consciousness.  inattention. 

(See  Lect.  XX.,  Vol.  II.,  and  Tables  I.  and  II.  post.) 
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Inconveniences  of ( malice  '  as  a  name  for  criminal  design. 

1.  It  having  been  assumed  inconsiderately  that  malice  or  criminal 
design  is  of  the  essence  of  every  crime,  the  term  is  extended  abusively 
to  negligence  (or  criminal  inattention),  and  to  criminal  knowledge 
short  of  criminal  design.  E.  g.  Murder  is  styled  malicious,  or  the 
law  (it  is  said)  implies  it  to  be  malicious,  although,  in  truth,  it 
proceeded  from  negligence :  i.  e.  from  negligence  evincing,  on  the 
part  of  the  criminal,  extraordinary  inhumanity.  Case  of  master 
killing  apprentice,  without  designing  his  death,  by  a  cruel  excess  of 
punishment. 

2.  Malice  as  signifying  criminal  design,  (and  as  used  with  its 
technical  and  proper  import,)  is  often  confounded  with  malice  as 
denoting  malevolence;  insomuch  that  malevolence  (though  the 
motive  or  inducement  of  the  party  is  foreign  to  the  question  of  his 
guilt  or  innocence)  is  supposed  to  be  essential  to  the  crime.  E.  g. 
The  law  (it  is  said)  implies  malice,  wherever  the  fact  was  premedi- 
tated ;  although  the  crime  is  complete  by  virtue  of  the  criminal 
design,  and  any  implication  is  superfluous.  (Bellingham's  argument.) 

Similar  ambiguity,  and  consequent  confusion,  in  regard  to  dolus. 

3.  Though  '  malice '  denotes  properly  criminal  design  or  intent,  it 
sometimes  signifies  criminal  knowledge  short  of  criminal  design.  It 
seems,  at  least,  that  'maliciously'  is  sometimes  equivalent  to 
*  scienter:     (Sed  g™.) 


[(a)  Criminal  knowledge  [or  consciousness]. 

Criminal   [unlawful,  or  evil]  Criminal  knowledge  short  of 

design  [intent,  or  purpose].  criminal  design. 

[Equivalent  to  the  malice  of  [Scientia,    but    without    the 

the  English  Law;  to  the  dolus  l  voluntas  nocendV     Not  dolus, 

or  dolus  mains  (used  genetically)  although  it  is  prope  dolum.'] 
of  the  Roman ;  and  also  to  the 
malum  propositum,  the    malum 
consilium,  and  the  voluntas  no- 
cendi  of  the  Roman.] 

Where  the  production  of  the  Where  the  production  of  the 

mischievous  consequence  which  mischievous  consequence  which 

the  law  seeks  to  prevent,  is  an  the  law  seeks  to  prevent,  is  not 

end  (or  object),  ultimate  or  me-  an  end,  ultimate  or  mediate,  of 

diate,  of  the  criminal ;  and  where,  the    criminal ;    but    where    he 

therefore,  the  criminal  wishes  (or  knows  that  such  mischievous  oon- 

tcills')  the  production  of  it :  E.  g.  sequence  (though  he   does  not 

Murder,  or  arson,  out  of  male-  wish  the  production  of  it)  will 

volenoe;  murdering  to  rob;  theft,  follow,  necessarily  or  probably, 
In  each  of  these  cases,  the  pro-    .  his    act    or    omission.       E.  g. 

duction  of  the  mischievous  con-  Arson  of  a  house  adjoining  his 
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sequence  is  the  Very  end  of  the 
criminal,  or,  at  least,  is  a  mean 
to  its  attainment. 

[Where  an  act  or  omission  is 
of  itself  a  crime,  (or  is  a  crime 
without  respect  to  a  conse- 
quence,) such  act  or  omission 
(supposing  that  the  omission  is 
accompanied  with  criminal  know- 
ledge) imports  necessarily  a  cri- 
minal design.] 


own,  through  his  setting  fire  to 
his  own,  with  intent  to  defraud 
his  insurers.  The  destruction  ef 
his  neighbour's  house  will  ty 
subserve  his  end  ;  hut  he  kno** 
that  the  destruction  of  his  neigh- 
bour's house  will  follow,  nece> 
sarily  or  probably,  the  firing  *-- 
his  own. 


[(b)  Negligence  [or,  criminal  inattention  or  inadvertence]. 


I 
Negligence 

nonfaciendo. 


l 


Negligence 
in  faciendo. 

I 


Negligence 

or 
Heedlessness. 


I 

Imprudence:  which, 
when  it  is  gross,  is 
styled  Temerity  or 
Rashness. 


(See  Table  II.  post,  and  Lecture  XX.  anteJ) 

Negligence,  or  criminal  inattention,  may  be  divided  into 
proximate  and  remote :  proximate,  where  it  accompanies  (oris 
the  immediate  canse  of)  the  criminal  omission  or  act ;  remote 
where  it  has  caused  an  inability,  on  the  part  of  the  criminal. 
to  do  or  forbear  as  he  ought. 

Amount  (or  measure)  of  the  attention  which  the  criminal 
law  exacts ;  with  the  various  degrees  of  negligence  (or  cri- 
minal inattention).  Culpa  lata,  etc.  Impossible  to  fix  * 
measure,  or  to  distinguish  degrees,  by  rules  binding  the  tri- 
bunals :  but  principles  (with  examples),  serving  as  guides  to 
their  discretion,  may  be  stated  or  indicated  in  the  law. 

(c)  Of  the  cases  in  which  a  party  committing  or  attempting 
a  crime,  produces  casually  or  negligently  an  extrinsic  mis- 
chief. Peculiarity  (and  seeming  unreasonableness)  of  the 
English  Criminal  Law  in  respect  of  extrinsic  mischief  pro- 
duced casually. 

Culpa  dolo  determinata.     But,  properly,  the  original  crime 
or  attempt  is  one  crime,  and  the  extrinsic  mischief  proceed- 
ing from  the  negligence  of  the  party  is  another  and  distinct 
crime. 
.    (d)  Justifications  deducible  from  principle  1,  viz. 
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Ignorance  (including  mistake)  in  regard  to  matter  of 
fact. 

[Ignorance  of  law  is  neither  a  justification  nor  an  excuse, 
as  considered  substantively  or  per  se ;  although  it  is  implied 
by  some  of  the  justifications  and  excuses  which  are  adverted 
to  hereafter.  Why  a  knowledge  of  the  law,  on  the  part  of 
the  accused,  is  and  must  be  presumed  juris  et  dejure.  Inas- 
much as  the  presumption  in  question  often  conflicts  with  the 
fact,  and  the  accused  might  be  ignorant  of  the  law  without 
a  default  of  his  own,  the  presumption  is  seemingly  unreason- 
able, and  demands  a  short  explanation.49] 

Infancy:  When  a  justification.  When,  and  in  what  de- 
gree, an  excuse. 

Insanity:  (in  its  various  modes  of  idiocy,  imbecility,  lunacy, 
partial  madness,  &c.)  * 

[Drunkenness :  Never  a  justification.  When,  and  in  what 
degree,  an  excuse. — Ground  for  imputing  the  fact  to  the 
drunken  party,  where  the  drunkenness  was  not  resorted 
to  as  a  mean  of  accomplishing  or  concealing  a  criminal 
design.] 

Principle  2.  An  act  or  omission  is  not  a  crime,  if  it  be 
purely  involuntary ;  i.  e.  if  the  not  doing  the  act50  done,  or 
the  doing  the  act  omitted,  did  not  depend  anywise  on  the 
wishes  (or  will)  of  the  party. 

Justifications  deducible  from  principle  2,  viz. : 

Misfortune.     [Mishap,   chance,    accident,  cams,  damnum      « 
fatale,  etc.] 

Compulsion  or  restraint  merely  physical :  i.  e.  not  applied 
to  the  wishes  (or  will)  of  the  party. 

Principle  3.  Generally,  an  act  or  omission  is  not  a  crime, 
or  is  more  or  less  excusable,  if  it  proceeded  from  an  instant 
and  well-grounded  fear  stronger  than  the  fear  naturally  in- 
spired by  the  law. 

(a)  Statement  and  explanation  of  principle  3. 

(b)  Justifications  deducible  from  principle  3. 

Fear  of  harm  not  impending  from  the  will  of  man. 

Pear  of  (unlawful)  harm  impending  from  the  will  of  man. 
E.  g.  Joining  a  foreign  enemy  through  fear  of  instant  death. 
Wife  joining  in  a  crime  in  consequence  of  threats  from  hus- 

•  See  Lecture  XXV.  ante.  passive,  it  cannot  be  said,  with  perfect 

M  Inasmuch  as  the  party  is  mentally    propriety,  that  he  acts.  / 
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band.     [The  English  Criminal  Law  in  respect  of  coercion  of 
wife  by  husband,  is  seemingly  fall  of  inconsistencies.] 

Note. — Principles  1,  2,  and  3,  are  all  of  them  deducible  from  tk 
following  simple  truth.  Owing  to  the  plight  in  which  the  party 
was,  fear  of  the  punishment  could  not  have  acted  upon  him ;  or,  i: 
fear  of  the  punishment  could  have  acted  upon  him,  it  could  not,  or 
probably  would  not,  have  deterred  him  from  the  act  or  omission. 
Consequently,  the  infliction  of  the  punishment  on  the  party  could 
not  operate  as  an  example,  or  could  not  produce  the  effect  of  deterring 
others  from  crime. 

Principle  4.     An  act  or  omission  pursuant  to  a  legal  duty 
is  not  a  crime : 
E.  g.  Arrest  of  a  criminal.    Execution  of  a  judgment. 

Principle  5.  An  act  or  omission  pursuant  to  a  legal  right, 
or  to  a  permission  or  licence  granted  or  authorized  by  tiie 
law,  is  not  a  crime. 

(a)  Of  self-defence,  with  its  various  grounds  and  limils. 
Also,  generally,  of  self- assistance  (or  of  righting  one's  self 

without  a  resort  to  justice).     (Sed  g"*.) 

(b)  Of  the  cases  in  which  the  fact  concurs  with  the  wishes 
of  the  party  who  is  immediately  its  object. 

Where  the  party  acting  or  omitting  is  also  the  immediate 
object  of  the  act  or  omission  :  E.  g.  Suicide. 

Where  the  party  acting  or  omitting  is  not  the  immediate 
4  object  of  the  act  or  omission.  '  Volenti  non  fit  injuria* 
When  the  maxim  holds.     When  it  does  not. 

(c)  Of  the  cases  in  which  the  party  who  is  the  immediate 
object  of  the  act  or  omission  is  c  out  of  the  protection  of  the 
law.' 

Qw,  Whether  there  be  any  such  case  according  to  the 
criminal  law  now  in  force  ? 

Principle  6.  An  overt  act  (or  such  an  act,  other  than  a 
confession  of  the  party,  as  indicates  his  criminal  knowledge) 
is  of  the  essence  of  a  crime  by  commission ;  also  of  a  crime 
by  omission  accompanied  with  criminal  knowledge. 

[An  overt  act  is  an  act  indicating  criminal  knowledge,  and 
is  not  <my  act  indicating  a  foregone  crime.  Consequently,  it 
is  not  of  the  essence  of  a  crime  by  omission,  where  the  omis- 
sion is  the  effect  of  negligence.  But  such  a  crime  by  omission 
may  be  indicated  by  an  overt  act  as  meaning  any  act  indi- 
cating a  foregone  crime.] 
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Why  criminal  knowledge  without  an  overt  act  (or  merely 
disclosed  by  the  confession  of  the  party)  is  not  imputable. 

Note. — Perhaps  the  term  *  overt  act '  is  restricted  to  such  an  act  as 
indicates  a  criminal  design ;  or  even  to  snob  an  act  as  accomplishes 
or  subserves  the  design. 

Unless  the  act  were  a  mean  to  the  accomplishment  of  a  criminal 
design  (or  were  an  effect  or  consequence  of  a  foregone  criminal  de- 
sign) it  hardly  could  shew  the  existence  of  the  requisite  ground  of 
imputation :  viz.  the  criminal  knowledge  of  the  party.  (Sed  g«*.) 
For  a  design  may  be  merely  criminal  in  respect  to  a  probable  conse- 
quence not  wished  by  the  party.  And,  in  this  case,  an  act  indicating 
his  knowledge  of  the  probable  mischievous  consequence  is  not  of 
necessity  an  act  accomplishing  or  subserving  the  design. 

It  would  seem  that  the  overt  act  which  is  requisite  in  the  case  of 
an  attempt,  is  necessarily  an  act  consequent  on  a  criminal  design,  or 
serving  as  a  mean  or  step  to  the  accomplishment  of  a  criminal 
design.     (Sed  g1*.) 

It  is  held  by  the  Court  of  Cassation,  in  cases  of  an  attempt, 
that  '  overt  or  exterior  act '  and  *  commencement  of  execution ' 
are  equivalent  expressions. — (See  Feuerbach  and  other  German 
Criminalists.) 


CHAPTER  IV. 


Of  consummate   Crimes,  and   of  Crimes   consisting  in 
attempts  to  commit  crimes  [or,  criminal  attempts]. 


1.  Generally,  an  attempt  to  commit  a  crime  is  of  itself  a 
crime.    (Exceptions  from  the  rule.) 

2.  Essentials  of  a  criminal  attempt. 

No  criminal  attempt  without  criminal  knowledge. 

[Or,  No  criminal  attempt  without  a  criminal  design :  i.  e. 
unless  the  consummation  of  a  crime  be  the  end  or  object  of 
the  party,  or  be  a  mean  or  step  towards  his  end  or  object. 
(Sed  <f*.)  For  though  a  design  be  innocent  independently  of 
a  probable  mischief  not  wished  by  the  party,  his  attempt  may 
perhaps  be  criminal  if  he  be  conscious  of  the  danger.] 

No  criminal  attempt  without  an  overt  act :  i.  e.  an  act 
(other  than  a  confession)  indicating  criminal  knowledge. 

[Or,  No  criminal  attempt  without  an  overt  act :  i.  e.  an 
act  which  is  the  natural  effect  of  a  foregone  criminal  design, 
or  which  serves  as  a  mean  or  step  to  the  accomplishment  of 
a  criminal  design.     (Sed  3**.)] 
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8.  Grounds  for  punishing  a  criminal  attempt  less  serer*lj 
than  the  corresponding  consummate  crime. 

[In  some  cases,  the  consummation  of  the  crime  is  not  more  mis- 
chievous than  the  attempt  to  commit  it.  E.  g.  Theft  consnmmatei 
by  the  merest  amotion  of  the  subject  from  the  place  which  it  occu- 
pied, is  not  a  whit  more  mischievous  than  an  abortive  attempt  ^ 
amove  it.] 

Expediency  of  leaving  to  the  party  a  locus  pcmitentii 
wherever  the  consummation  of  the  crime  would  be  more  mis- 
chievous than  the  attempt,  etc.  etc. 

[Departures  from  this  principle  in  the  English  Criminal 
law.  They  are  not  only  inexpedient,  but  are  out  of  analogy 
or  harmony  with  the  body  of  the  system.  Coventry  Ac- 
Lord  EUenborough's  Act,  etc. — Absurdity  of  the  Roman  and 
French  Law  in  this  respect.] 

4.  Distinction  between  a  remote  or  merely  incipient  attempt 
•  [i.e.  where  the  acts  of  the  party  would  not  naturally  con- 
summate the  crime]  and  a  proximate  or  perfect  attempt  [U 
'where  the  acts  of  the  party  would  naturally  consummate  the 
crime,  but  the  consummation  is  prevented  by  the  interrea- 
tion  of  an  extrinsic  cause.]     (Q**.) 

Note. — Case  of  an  omission  not  followed  by  the  probable  mischic* 
which  renders  it  criminal ;  but  where  the  omitting  party  intended 
the  mischief,  or,  at  least,  was  conscious  of  the  danger. 

Cannot  be  called  an  attempt :  for  an  attempt  imports  an  *•" 
pursuant  to  a  criminal  design,  or,  at  least,  indicating  criminal 
knowledge. 

Is  there  any  case  (in  the  English  Criminal  Law)  in  which  a  part; 
so  omitting  would  be  held  liable  as  for  an  attempt  ? 

[Note. — Would  it  be  expedient  to  define  generally  Corpus  delid*: 
i.  e.  the  sum  (or  aggregate)  of  the  properties  (or  characters)  whiel 
constitute  the  essence  (or  definition)  of  a  crime  of  a  given  class  r 
If  so,  the  general  definition  and  explanation  would  be  placed  appo- 
sitely in  Chapter  III.  For  the  expression  *  corpus  delicti,*  an  equiva- 
lent English  expression  (such,  for  example,  as  *  essence  of  the  crime ') 
might  easily  be  devised.]     (See  Table  II.  post.) 

5.  Distinction  between  criminal  attempts  in  respect  of 
differences  between  the  causes  which  prevent  their  consum- 
mation. 

Where  the  consummation  is  prevented  by  the  penitence  of 
the  party. 

Where  the  consummation  is  prevented,  not  by  the  peni- 
tence of  the  party,  but  by  the  intervention  of  an  extrinsic 
cause.51 

11  E.  v.  Taylor  1  F.  and  F.  5. 
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6.  Incitements  to  crime.  [Sed  j**.  Would  perhaps  be 
placed  more  appositely  in  the  Chapter  on  Principals  and 
Accessories.] 


CHAPTER  V. 

Of  Principals  and  Accessories. 

[Q11*.  Can  a  so-called  '  accessory  after  the  fact 9  be  deemed 
an  accessory  :  i.  e.  a  person  who  aided  the  given  crime,  and 
-who  therefore  must  have  been  party  to  it  before  its  conclu- 
sion ?  Ought  not  the  offence  of  the  so-called  Accessory  to 
"be  placed  in  a  Chapter  of  the  Department  relating  to  Public 
Crimes  ?] 

CHAPTER  VL 

Of  Punishments  (including  those  consequences  of  crimes 
which  are  not  punishments  nominally,  but  which  are  punish- 
ments in  effect). 

1.  Enumeration  and  description  of  the  punishments  (and 
other  penal  consequences)  which  are  annexed  to  Crimes 
by  the  English  Criminal  Law :  (or  by  the  portion  of  the 
English  Criminal  Law  which  is  embraced  by  the  intended 
Code.) 

E.  g.  Death. 

Transportation. 

Imprisonment. 

Fine,  etc. 

General  Forfeiture. 


Corruption  of  blood  (with 


Q".  As  to  the  expediency 


Escheat).  I  of  these  sweeping  and  indis- 

Incapacity  to  give  testi-     criminating  punishments, 
mony,  etc.  j 

2.  Rules  (or  Instructions)  for  the  application  of  Punish- 
ments. 

(a)  Where  the  nature  of  the  punishment  is  not  determined 
by  the  Law ;  or  where  the  degree  of  the  punishment  is  in- 
determinate altogether ;  or  where  the  degree  of  the  punish- 
ment, though  not  indeterminate  altogether,  is  determined 
imperfectly  or  proximately  by  the  assignment  of  a  maximum 
and  minimum. 


i 


1 1  oo  Notes  on  Criminal  Law. 

Specimens  of  the  various  considerations  which  axe  grounds 
for  the  Rules  or  Instructions,  viz. 

Magnitude  of  the  mischief  which  the  crime  has  a  tendency 
to  produce. 

Difficulty  or  ease  with  which  it  may  usually  be  committed 

Consummation  or  Attempt;  If  attempt,  nature  of  tbe 
cause  which  rendered  it  abortive. 

Criminal  Knowledge  or  Negligence ;  If  negligence,  tie 
degree  of  it.  ' 

Motive  or  inducement  to  the  crime ;  which,  though  it 
commonly  is  foreign  to  the  question  of  guilt  or  innocence, 
is  often  a  good  reason  for  aggravating  or  mitigating  tif 
punishment. 

Disposition  of  the  criminal,  as  evinced  by  the  fact  it 
question,  or  by  extrinsic  testimony  to  his  general  character, 
etc.  etc. 

(b)  In  the  case  of  a  repetition  of  the  crime. 

(c)  In  the  case  of  concurrent  crimes  (or,  rather,  concur- 
rent convictions). 

3.  Extinction  of  liability  to  punishment  (or  to  a  crimiti 
action  or  pursuit). 
By  sufferance  of  the  punishment. 
By  Death. 

By  Prescription,  or  limitation  of  time. 
By  Pardon,  etc.  etc. 


*W«W»>' 
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CODE    (OK    LAW)    OF    CEIMINAL    PKOCEDUEE 

AND  PEEVENTIVE  POLICE." 


Criminal  Procedure. 

[Search  for  and  pursuit  of  crimes  already  committed. 
End,  prevention  of  crimes  through  the  infliction  of  punishment 
on  past  crimes.] 

1.  Ordinary  and  Extraordinary  Tribunals,  with  their  re- 
spective competence,  and  jurisdiction. 

2.  Ordinary  Procedure. 


Up  to  accusation  (by  in-  After  accusation, 

dictment  or  information).  [La  justice.] 

[Police  judiciavre.  ] 

8.  Extraordinary  modes  of  Procedure  [marking  only  the 
anomalies ;  and  referring,  for  the  general  rules,  to  the  or- 
dinary Procedure] . 

Preventive  Police. 

[End,  prevention  of  crimes,  but  not  through  the  infliction  of 
punishment.  Embracing  such  means  of  preventing  crimes  as  ve 
not  comprised  in  criminal  process.] 

Rules  for  regulation  of  prisons  (penal,  or  prisons  of  deten- 
tion), of  transport  vessels,  etc.  [Q**.] 

Generalia. 

Distinction  between  civil  and  criminal  actions. 

Where  they  concur. 

Where  the  one  excludes  the  other. 

Where  they  are  pursuable  jointly. 

Where  they  are  pursuable  separately. 
Rules  of  evidence  peculiar  to  criminal  cases. 

"  Different   meanings  of    the  word  tored  by  inferior  tribunals. — 4.  L»** 

Police: —  which  impose    duties,    regarding   tr 

1.  Preventive  Police. — 2.  Laws  which  community  generally.    A  mixture  of  *>- 

prevent  mediately. — 3.  Laws  adminis-  these. 
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ON  THE  USES  OF  THE  STUDY  OF 

JUEISPEUDENCE. 

Thb  matter  of  the  following  Essay  is  chiefly  taken  from  the  Opt- 
ing Lectures  of  the  two  several  Courses  delivered  by  Mr.  Au£&  t 
the  London  University  and  at  the  Inner  Temple.  The  first  aa 
lectures  of  the  former  and  longer  Coarse  were  published  (gretf? 
altered  and  expanded)  by  the  Author,  in  a  volume  bearing  the  uu 
of  '  The  Province  of  Jurisprudence  Determined ; '  which  has  bee 
republished  since  his  death.  The  form  and  character  which  hegre 
to  that  work  rendered  an  Introductory  Lecture  superfluous  n- 
inappropriate.  It  was  consequently  omitted;  nor  was  there  any  f* 
or  place  assigned  to  it. 

It  is  evident  that  a  discourse  of  the  kind  could  not,  with  arj 
fitness,  be  prefixed  to  the  subsequent  Lectures  of  that  Course,* 
now  published. 

The  Second  Opening  Lecture  was  likewise  necessarily  exclude*. 
by  the  Author's  arrangement ;  according  to  which  the  lectures  de- 
livered at  the  Inner  Temple  were  (as  I  have  said  elsewhere)  roas- 
porated  with  the  previous  and  longer  Course.  Like  the  former,  tb 
therefore  remained  without  any  designated  place. 

Such  however,  I  knew,  was  Mr.  Austin's  sense  of  the  imports 
of  the  study  of  Jurisprudence,  that  if  he  had  completed  any  wcri 
containing  the  full  expression  of  his  opinions,  all  that  is  he* 
gathered  together  (and  probably  much  more)  would  doubtless  h»n 
been  urged  in  favour  of  its  cultivation.  I  have  therefore  tboup 
it  right  to  preserve  and  to  consolidate  whatever  was  of  pennafl^ 
value  in  these  two  Introductory  Lectures,  and  have  incorport^ 
with  them  some  fragments  on  the  subject  of  which  they  treat.  " 
this  instance,  and  in  this  alone,  I  have  presumed  to  make  some  sop 
changes  in  the  form  of  what  he  wrote ;  I  have  united  the  two  dis- 
courses, the  subject  and  purport  of  which  is  the  same,  into  ose  con- 
tinuous Essay ;  omitting  inevitable  repetitions  and  supplying  *  ** 
links  from  other  souroes. 

The  table  at  the  end  does  not  belong  to  either  Lecture,  nor  to»? 
part  of  the  matter  above  described.  I  found  it  among  loose  scrap 
with  no  mark  or  reference  as  to  its  destination.  Perhaps  it  belong*1 
to  a  few  notes  relating  to  the  work  '  On  the  Principles  and  B«^oti 
of  Jurisprudence  and  Ethics,'  which  he  meditated.63  As  it  ff*& ft 
brief  but  comprehensive  view  of  his  Idea  of  the  course  of  sW 
necessary  to  the  forming  of  an  accomplished  Lawyer  or  Statesman 
it  seemed  to  find  its  place  with  this  Essay. — S.  A. 

M  See  Vol  I.  preface,  p.  17,  ante. 
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The  appropriate  subject  of  Jurisprudence,  in  any  of  its  Proper 
different  departments,  is  positive  law :  Meaning  by  positive  jarLpru- 
law  (or  law  emphatically  so  called),  law  established  or  '  posi-  den°e* 
turn,'  in  an  independent  political  community,   by  the  ex- 
press or  tacit  authority  of  its  sovereign  or  supreme  govern- 
ment. 

Considered  as  a  whole,  and  as  implicated  or  connected 
with  one  another,  the  positive  laws  and  rules  of  a  particular 
or  specified  community,  are  a  system  or  body  of  law.  And 
as  limited  to  any  one  of  such  systems,  or  to  any  of  its  com- 
ponent  parte,  jurisprudence  is  particular  or  national. 

Though  every  system  of  law  has  its  specific  and  character- 
istic  donees,  there  are  principles,  Ctions,  and  distinc- 
tions  common  to  various  systems,  and  forming  analogies  or 
likenesses  by  which  such  systems  are  allied* 

Many  of  these  common  principles  are  common  to  all  sys- 
tems ; — to  the  scanty  and  crude  systems  of  rude  societies, 
and  the  ampler  and  maturer  systems  of  refined  communi- 
ties. But  the  ampler  and  maturer  systems  of  refined  com- 
munities are  allied  by  the  numerous  analogies  which  obtain 
between  all  systems,  and  also  by  numerous  analogies  which 
obtain  exclusively  between  themselves.  Accordingly,  the 
various  principles  common  to  maturer  systems  (or  the  va- 
rious analogies  obtaining  between  them),  are  the  subject  of 
an  extensive  science :  which  science  (as  contradistinguished 
to  national  or  particular  jurisprudence  on  one  side,  and, 
on  another,  to  the  science  of  legislation)  has  been  named 
General  (or  comparative)  Jurisprudence,  or  the  philosophy 
(or  general  principles)  of  positive  law. 

As  principles  abstracted  from  positive  systems  are  the 
subject  of  general  jurisprudence,  so  is  the  exposition  of  such 
principles  its  exclusive  or  appropriate  object.  With  the 
goodness  or  badness  of  laws,  as  tried  by  the  test  of  utility 
(or  by  any  of  the  various  tests  which  divide  the  opinions  of 
mankind),  it  has  no  immediate  concern.  If,  in  regard  to 
some  of  the  principles  which  form  its  appropriate  subject, 
it  adverts  to  considerations  of  utility,  it  adverts  to  such 
considerations  for  the  purpose  of  explaining  such  principles, 
and  not  for  the  purpose  of  determining  their  worth.  And 
this  distinguishes  the  science  in  question  from  the  science  of 
legislation :  which  affects  to  determine  the  test  or  standard 
(together  with  the  principles  subordinate  or  consonant  to 
such  test)  by  which  positive  law  ought  to  be  made,  or  to 
which  positive  law  ought  to  be  adjusted. 
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If  the  possibility  of  such  a  science  appear  doubtful,  it 
arises  from  this ;  that  in  each  particular  system,  the  prin- 
ciples and  distinctions  which  it  has  in  common  with  others, 
are  complicated  with  its  individual  peculiarities,  and  are  ex- 
pressed  in  a  technical  language  peculiar  to  itself. 

It  is  not  meant  to  be  affirmed  that  these  principles  and 
distinctions  are  conceived  with  equal  exactness  and  ade- 
quacy in  every  particular  system.  In  this  respect  different 
systems  differ.  But,  in  all,  they  are  to  be  found  more  or 
less  nearly  conceived ;  from  the  rude  conceptions  of  barba- 
rians, to  the  exact  conceptions  of  the  Soman  lawyers  or  of 
enlightened  modern  jurists.54 

I  mean,  then,  by  General  Jurisprudence,  the  science 
concerned  with  the  exposition  of  the  principles,  notions,  and 
distinctions  which  are  common  to  systems  of  law :  under- 
standing by  systems  of  law,  the  ampler  and  maturer  systems 
which,  by  reason  of  their  amplitude  and  maturity,  are  pre- 
eminently pregnant  with  instruction. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  general  jurisprudence,  some  may  be  esteemed 
necessary.  For  we  cannot  imagine  coherently  a  system  of 
law  (or  a  system  of  law  as  evolved  in  a  refined  community), 
without  conceiving  them  as  constituent  parts  of  it. 

Of  these  necessary  principles,  notions,  and  distinctions,  I 
will  suggest  briefly  a  few  examples. 

1°.  The  notions  of  Duty,  Right,  Liberty,  Injury,  Punish- 
ment, Bedress;  with  their  various  relations  to  one  an- 
other, and  to  Law,  Sovereignty,  and  Independent  Political 
Society : 

2°.  The  distinction  between  written  or  promulged,  and 
unwritten  or  unpromulged  law,  in  the  juridical  or  improper 

M  Universal  Jurisprudence  is  the  sci-  superior  common  to  all  mankind.     And 

ence  of  the  Jus  Gentium  of  the  Roman  this  (as  we  shall  see  hereafter)  ranks 

Lawyers,  as  expounded  by  Gains.  international  law  with   morals  rather 

Mr.  Bentham  is  of  opinion  that  it  than  with  law. 
must  be  confined  within  very  narrow        (2°)  As  is  observed  by  Mr.  Bentham, 

bounds.    This  is  true,  if  by  expository  the  provisions  of  different  systems  are 

Universal  Jurisprudence  he  intended,  never  precisely  alike ;  the  only  parts  in 

Jurisprudence  expository  of  that  which  which  they  agree  exactly,  being  those 

obtains  universally  as  Law.  leading  expressions  which   denote  the 

For  (1°)  Assuming  that  the  systems  necessary  parts  of  every  system  of  law. 
of  all  nations,  wholly  or  in  part,  exactly  E.  g.  The  Bights  of  husbands,  wires, 
resembled  each  other  (i.  e.  that  all  or  etc.j  the  law  relating  to  easements  here 
many  of  the  provisions  to  be  found  in  and  servitudes  in  France,  resemble  or  are 
those  several  systems  were  exactly  alike),  analogous ;  but  are  still  not  precisely 
still  we  could  not  speak  of  them  with  alike  either  in  matter  or  form,  and  there- 
propriety  as  forming  a  Universal  Law ;  fore  cannot  be  described  by  the  same 
r  the  sanction  being  applied  by  the  govern-  form  of  words. 
ment  of  each  community,  and  not  by  a 
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senses  attributed  to  the  opposed  expressions;  in  other 
'words,  between  law  proceeding  immediately  from  a  sove- 
reign or  supreme  maker,  and  law  proceeding  immediately 
from  a  subject  or  subordinate  maker  (with  the  authority  of 
a  sovereign  or  supreme) : 

3°.  The  distinction  of  Bights,  into  rights  availing  against 
the  world  at  large  (as,  for  example,  property  or  dominion), 
and  rights  availing  exclusively  against  persons  specifically 
determined  (as,  for  example,  rights  from  contracts) : 

4°.  The  distinction  of  rights  availing  against  the  world 
at  large,  into  property  or  dominion,  and  the  variously  re- 
stricted rights  which  are  carved  out  of  property  or  dominion : 

5°.  The  distinction  of  Obligations  (or  of  duties  correspond- 
ing to  rights  against  persons  specifically  determined)  into 
obligations  which  arise  from  contracts,  obligations  which 
arise  from  injuries,  and  obligations  which  arise  from  inci- 
dents that  are  neither  contracts  nor  injuries,  but  which  are 
styled  analogically  obligations  '  quasi  ex  contractu :' 

6°.  The  distinction  of  Injuries  or  Delicts,  into  civil  in- 
juries (or  private  delicts)  and  crimes  (or  public  delicts) ;  with 
the  distinction  of  civil  injuries  (or  private  delicts)  into  torts, 
or  delicts  (in  the  strict  acceptation  of  the  term),  and  breaches 
of  obligations  from  contracts,  or  of  obligations  '  quasi  ex 
contractu.' 

It  will,  I  believe,  be  found,  on  a  little  examination  and 
reflection,  that  every  system  of  law  (or  every  system  of  law 
evolved  in  a  refined  community)  implies  the  notions  and 
distinctions  which  I  now  have  cited  as  examples ;  together 
with  a  multitude  of  conclusions  imported  by  those  notions 
and  distinctions,  and  drawn  from  them,  by  the  builders  of 
the  system,  through  inferences  nearly  inevitable. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  General  Jurisprudence,  others  are  not  necessary 
(in  the  sense  which  I  have  given  to  the  expression).  We 
may  imagine  coherently  an  expanded  system  of  law,  without 
conceiving  them  as  constituent  parts  of  it.  But  as  they 
rest  upon  grounds  of  utility  which  extend  through  all  com- 
munities, and  which  are  palpable  or  obvious  in  all  refined 
communities,  they  in  fact  occur  very  generally  in  matured 
systems  of  law ;  and  therefore  may  be  ranked  properly  with 
the  general  principles  which  are  the  subjects  of  general 
jurisprudence. 

Such,  for  example,  is  the  distinction  of  law  into  €  jus  per- 
sonarum'  and  '  jus  rerum' :  the  principle  of  the  scientific 
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arrangement  given  to  the  Roman  Law  by  the  authors  of  the 
elementary  or  institutional  treatises  from  which  Justinian'* 
Institutes  were  copied  and  compiled.  The  distinction,  I 
believe,  is  an  arbitrarily  assumed  basis  for  a  scientific 
arrangement  of  a  body  of  law.  But  being  a  commodiofc 
basis  for  an  arrangement  of  a  body  of  law,  it  has  been  Terr 
generally  adopted  by  those  who  have  attempted  such  arrange- 
ments in  the  modern  European  nations.  It  has  been  very 
generally  adopted  by  the  compilers  of  the  authoritative  Codes 
which  obtain  in  some  of  those  nations,  and  by  private  authors 
of  expository  treatises  on  entire  bodies  of  law.  Nay,  some 
who  have  mistaken  the  import  of  it,  and  who  have  con- 
temptuously rejected  it,  as  denoted  by  the  obscure  antithesis 
of  *  jus  personarnm  et  rerum,'  have  yet  assumed  it  under 
other  (and  certainly  more  appropriate)  names,  as  the  basis 
of  a  natural  arrangement.  Meaning,  I  presume,  by  a  natural 
arrangement,  an  arrangement  so  commodious,  and  so  higUj 
and  obviously  commodious,  that  any  judicious  methodiser  of 
a  body  of  law  would  naturally  (or  of  course)  adopt  it. 

But  it  will  be  impossible,  or  useless,  to  attempt  an  exposi- 
tion of  these  principles  notions  and  distinctions,  until  br 
careful  analysis,  we  have  accurately  determined  the  meaning 
of  certain  leading  terms  which  we  must  necessarily  employ: 
terms  which  recur  incessantly  in  every  department  of  tta 
science  :  which,  whithersoever  we  turn  ourselves,  we  are  sme 
to  encounter.  Such,  for  instance,  are  the  following :  Lav, 
Eight,  Obligation,  Injury,  Sanction :  Person,  Thing,  Act 
Forbearance.  Unless  the  import  of  these  are  determined  a: 
the  outset,  the  subsequent  speculations  will  be  a  tissue  of 
uncertain  talk. 

It  is  not  unusual  with  writers  who  call  and  think  themselrtf 
( institutional,'  to  take  for  granted,  that  they  know  the 
meaning  of  these  terms,  and  that  the  meaning  most  be 
known  by  those  to  whom  they  address  themselves.  Misled 
by  a  fallacious  test,  they  fancy  that  the  meaning  is  sirnpk 
and  certain,  because  the  expressions  are  familiar.  Sot 
pausing  to  ask  their  import,  not  suspecting  that  their  im- 
port can  need  inquiry,  they  cast  them  before  the  reader  with- 
out an  attempt  at  explanation,  and  then  proceed  (without 
ceremony)  to  talk  about  them. 

These  terms,  nevertheless,  are  beset  with  numerous  am- 
biguities :  their  meaning,  instead  of  being  simple,  is  ex- 
tremely complex :  and  every  discourse  which  embraces  I** 
as  a  whole,  should  point  distinctly  at  those  ambiguities,  and 
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should  sever  that  complex  meaning  into  the  simpler  notions 
which  compose  it. 

Many  of  those  who  have  written  upon  Law,  have  defined 
these  expressions.  But  most  of  their  definitions  are  so  con- 
structed that,  instead  of  shedding  light  upon  the  thing 
defined,  they  involve  it  in  thicker  obscurity.  In  most 
attempts  to  define  the  terms  in  question,  there  is  all  the 
pedantry  without  the  reality  of  logic :  the  form  and  husk, 
without  the  substance.  The  pretended  definitions  are  purely 
circular:  turning  upon  the  very  expressions  which  they 
affect  to  elucidate,  or  upon  expressions  which  are  exactly 
equivalent. 

In  truth,  some  of  these  terms  will  not  admit  of  definition 
in  the  formal  or  regular  manner.  And  as  to  the  rest,  to 
define  them  in  that  manner  is  utterly  useless.  For  the 
terms  which  enter  into  the  abridged  and  concise  definition, 
need  as  much  elucidation  as  the  very  expression  which  is 
defined. 

Tl^e  import  of  the  terms  in  question  is  extremely  com- 
plex. They  are  short  marks  for  long  series  of  propositions. 
And,  what  aggravates  the  difficulty  of  explaining  their 
meaning  clearly,  is  the  intimate  and  indissoluble  connection 
which  subsists  between  them.  To  state  the  signification  of 
each,  and  to  shew  the  relation  in  which  it  stands  to  the 
others,  is  not  a  thing  to  be  accomplished  by  short  and  dis- 
jointed definitions,  but  demands  a  dissertation,  long,  intri- 
cate and  coherent. 

For  example:  Of  Laws  or  Bules  there  are  various  classes. 
Now  these  classes  ought  to  be  carefully  distinguished.  For 
the  confusion  of  them  under  a  common  name,  and  the 
consequent  tendency  to  confound  Law  and  Morals,  is  one 
most  prolific  source  of  jargon  darkness  and  perplexity.  By 
a  careful  analysis  of  leading  terms,  law  is  detached  from 
morals,  and  the  attention  of  the  student  of  jurisprudence  is 
confined  to  the  distinctions  and  divisions  which  relate  to  law 
exclusively. 

But  in  order  to  distinguish  the  various  classes  of  laws,  it  is 
necessary  to  proceed  thus: — To  exhibit,  first,  the  resem- 
blance between  them,  and,  then,  their  specific  differences :  to 
state  why  they  are  ranked  under  a  common  expression,  and 
then  to  explain  the  marks  by  which  they  are  distinguished. 
Till  this  is  accomplished,  the  appropriate  subject  of  Juris- 
prudence is  not  discernible  precisely.    It  does  not  stand  out. 
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It  is  not  sufficiently  detached  from  the  resembling  or  analo- 
gous objects  with  which  it  is  liable  to  be  confounded. 

Thus,  for  example,  in  order  to  establish  the  distinction 
between  Written  and  Unwritten  Law,  we  must  scrutinise  the 
nature  of  the  latter :  a  question  which  is  full  of  difficulty: 
and  which  has  hardly  been  examined  with  the  requisite 
exactness  by  most  of  the  writers  who  have  turned  their 
attention  to  the  subject.  I  find  it  much  vituperated,  and  I 
find  it  as  much  extolled ;  but  I  scarcely  find  an  endeavour  to 
determine  what  it  is.  But  if  this  humbler  object  were  weQ 
investigated,  most  of  the  controversy  about  its  merits  would 
probably  subside. 

To  compare  generally,  or  in  the  abstract,  the  merits  of  the 
two  species,  would  be  found  useless :  and  the  expediency  of 
the  process  which  has  been  styled  Codification,  would  resolve 
itself  into  a  question  of  time,  place,  and  circumstance. 

The  word  Jurisprudence  itself  is  not  free  from  ambiguity ; 
it  has  been  used  to  denote — 

'  The  knowledge  of  Law  as  a  science,  combined  with  th0  ait 
or  practical  habit  or  skill  of  applying  it ;  or,  secondly. 

Legislation ; — the  science  of  what  ought  to  be  done  towards 
making  good  laws,  combined  with  the  art  of  doing  it. 

Inasmuch  as  the  knowledge  of  what  ought  to  be,  supposes 
a  knowledge  of  what  is,  legislation  supposes  jurisprudence, 
but  jurisprudence  does  not  suppose  legislation.  What  laws 
have  been  and  are,  may  be  known  without  a  knowledge  of 
what  they  ought  to  be.  Inasmuch  as  a  knowledge  of  what 
ought  to  be,  is  bottomed  on  a  knowledge  of  antecedents 
cognato  genere,  legislation  supposes  jurisprudence. 

With  us,  Jurisprudence  is  the  science  of  what  is  essential 
to  law,  combined  with  the  science  of  what  it  ought  to  be." 
It  is  particular  or  universal.  Particular  Jurisprudence  is 
the  science  of  any  actual  system  of  law,  or  of  any  portion  of 
it.     The  only  practical  jurisprudence  is  particular. 

The  proper  subject  of  General  or  Universal  Jurisprudence 
(as  distinguished  from  Universal  Legislation)  is  a  description 
of  such  subjects  and  ends  of  Law  as  are  common  to  all 
systems ;  and  of  those  resemblances  between  different  sys- 
tems which  are  bottomed  in  the  common  nature  of  man,  or 
correspond  to  the  resembling  points  in  their  several  posi- 
tions. 
And  these  resemblances  will  be  found  to  be  very  dose, 

n  For  its  meaning  in  the  sense  of  the  French,  see  Blondean,  Dnpin,  and  otlrai*. 
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and  to  cover  a  large  part  of  the  field.  They  are  necessarily 
confined  to  the  resemblances  between  the  systems  of  a  few 
nations ;  since  it  is  only  a  few  systems  with  which  it  is  pos- 
sible to  become  acquainted,  even  imperfectly.  From  these, 
however,  the  rest  may  be  presumed.  And  it  is  only  the  sys- 
tems of  two  or  three  nations  which  deserve  attention; — 
the  writings  of  the  Roman  Jurists ;  the  decisions  of  English 
Judges  in  modern  times;  the  provisions  of  French  and 
Prussian  Codes  as  to  arrangement.  Though  the  points  are 
also  few  in  which  the  laws  of  nations  ought  to  be  the  same 
(i.  e.  precisely  alike),  yet  there  is  much  room  for  universal 
legislation :  i.  e.  the  circumstances  not  precisely  alike  may 
be  treated  of  together,  in  respect  of  what  they  have  in  com- 
mon ;  with  remarks  directed  to  their  differences.  Whether 
the  principles  unfolded  deserve  the  name  of  Universal  or 
not,  is  of  no  importance.  Jurisprudence  may  be  universal 
with  respect  to  its  subjects :  Not  less  so  than  legislation. 

It  is  impossible  to  consider  Jurisprudence  quite  apart  from  inevitable 
Legislation ;  since  the  inducements  or  considerations  of  ex-  times?™* 
pediency  which  lead  to  the  establishment  of  laws,  must  be  f^^f^ 
adverted  to  in  explaining  their  origin  and  mechanism.     If  the  of  Legiaia- 
causes  of  laws  and  of  the  rights  and  obligations  which  they  j™i^ra- 
create  be  not  assigned,  the  laws  themselves  are  unintel-  deoce- 
ligible. 

Where  the  subject  is  the  same,  but  the  provisions  of  dif- 
ferent systems  with  respect  to  that  subject  are  different,  it 
is  necessary  to  assign  the  causes  of  the  difference :  whether 
they  consist  in  a  necessary  diversity  of  circumstances,  or  in 
a  diversity  of  views  on  the  part  of  their  respective  authors 
with  reference  to  the  ends  of  Law.  Thus,  the  rejection  or 
limited  reception  of  entails  in  one  system,  and  their  extensive 
reception  in  another,  are  partly  owing  to  the  different  cir- 
cumstances in  which  the  communities  are  placed ; — partly  to 
the  different  views  of  the  aristocratic  and  democratic  legis- 
lators by  whom  these  provisions  have  been  severally  made. 

So  far  as  these  differences  are  inevitable — are  imposed 
upon  different  countries — there  can  be  no  room  for  praise  or 
blame.  Where  they  are  the  effect  of  choice,  there  is  room 
for  praise  or  blame ;  but  I  shall  treat  them  not  as  subjects  of 
either,  but  as  causes  explaining  the  existence  of  the  differ- 
ences. So  of  the  admission  or  prohibition  of  divorce — Mar- 
riages within  certain  degrees,  etc. 

Wherever  an  opinion  is  pronounced  upon  the  merits  and 
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demerits  of  Law,  an  impartial  statement  of  the  conflicting 
opinions  should  be  given.  The  teacher  of  Jurisprudence 
may  have,  and  probably  has,  decided  opinions  of  his  own ; 
but  it  may  be  questioned  whether  earnestness  be  less  favour- 
able to  impartiality  than  indifference ;  and  he  ought  not  to 
attempt  to  insinuate  his  opinion  of  merit  and  demerit  under 
pretence  of  assigning  causes.  In  certain  cases  which  do  not 
try  the  passions  (as  rescission  of  contract  for  inadequacy  of 
consideration)  he  may,  with  advantage,  offer  opinions  upon 
merits  and  demerits.  These  occasional  excursions  into  the 
territory  of  Legislation,  may  serve  to  give  a  specimen  of  the 
manner  in  which  such  questions  should  be  treated.  This 
particularly  applies  to  Codification :  a  question  which,  may 
be  agitated  with  safety,  because  everybody  must  admit  that 
Law  ought  to  be  known,  whatever  he  may  think  of  the  pro- 
visions of  which  it  ought  to  consist. 

Attempting  to  expound  the  principles  which  are  the  subject 
of  the  science  of  Jurisprudence  (or  rather  to  expound  as  many 
of  them  as  a  limited  Course  of  Lectures  will  embrace),  he 
must  not  only  try  to  state  them  in  general  or  abstract  ex- 
pressions, but  must  also  endeavour  to  illustrate  them  by 
examples  from  particular  systems:  especially  by  examples 
from  the  Law  of  England,  and  from  the  Roman  or  Civil 
Law. 

Value  of  For  the  following  sufficient  reason  (to  which  many  others 
of  Roman  might  be  added),  the  Soman  or  Civil  Law  is,  of  all  particular 
Law-  systems,  other  than  the  Law  of  England,  the  best  of  the 

sources  from  which  such  illustrations  might  be  drawn. 

In  some  of  the  nations  of  modern  Continental  Europe  (as. 
for  example,  in  France),  the  actual  system  of  law  is  mainly 
of  Eoman  descent ;  and  in  others  of  the  same  nations  (as. 
for  example,  in  the  States  of  Germany),  the  actual  system 
of  law,  though  not  descended  from  the  Soman,  has  been 
closely  assimilated  to  the  Soman  by  large  importations 
from  it. 

Accordingly,  in  most  of  the  nations  of  modern  Continental 
Europe,  much  of  the  substance  of  the  actual  system,  and 
much  of  the  technical  language  in  which  it  is  clothed,  is 
derived  from  the  Soman  Law,  and  without  some  knowledge 
of  the  Soman  Law,  the  technical  language  is  "unintelligible ; 
whilst  the  order  or  arrangement  commonly  given  to  the 
system,  imitates  the  exemplar  of  a  scientific  arrangement 
which  is  presented  by  the  Institutes  of  Justinian.     Even  in 


Jurisprudence.  1115 

oar  own  country,  a  large  portion  of  the  Ecclesiastical  and 
Equity,  and  some  (though  a  smaller)  portion  of  the  Common 
Law,  is  derived  immediately  from  the  Soman  Law,  or  from 
the  Roman  through  the  Canon. 

Nor  has  the  influence  of  the  Eoinan  Law  been  limited  to 
the  positive  law  of  the  modern  European  nations.  For  the 
technical  language  of  this  all-reaching  system  has  deeply 
tinctured  the  language  of  the  international  law  or  morality 
which  those  nations  affect  to  observe.  By  drawing,  then, 
largely  for  examples  on  the  Soman  or  Civil  Law,  an  expositor 
of  General  Jurisprudence  (whilst  illustrating  his  appropriate 
subject)  might  present  an  idea  of  a  system  which  is  a  key  to 
the  international  morality,  the  diplomacy,  and  to  much  of  the 
positive  law,  of  modern  civilised  communities. 

It  is  much  to  be  regretted  that  the  study  of  the  Soman 
Law  is  neglected  in  this  country,  and  that  the  real  merits  of 
its  founders  and  expositors  are  so  little  understood. 

Much  has  been  talked  of  the  philosophy  of  the  Soman 
Institutional  writers.  Of  familiarity  with  Grecian  philosophy 
there  are  few  traces  in  their  writings,  and  the  little  that 
they  have  borrowed  from  that  source  is  the  veriest  foolishness : 
for  example,  their  account  of  Jus  naturals,  in  which  they 
confound  law  with  animal  instincts;  law,  with  all  those 
wants  and  necessities  of  mankind  which  are  causes  of  its 
institution. 

Nor  is  the  Soman  law  to  be  resorted  to  as  a  magazine  of 
legislative  wisdom.  The  great  Soman  Lawyers  are,  in  truth, 
expositors  of  a  positive  or  technical  system.  Not  Lord  Coke 
himself  is  more  purely  technical.  Their  real  merits  lie  in 
their  thorough  mastery  of  that  system ;  in  their  command  of 
its  principles ;  in  the  readiness  with  which  they  recal,  and 
the  facility  and  certainty  with  which  they  apply  them. 

In  support  of  my  own  opinion  of  these  great  writers  I  shall 
quote  the  authority  of  two  of  the  most  eminent  Jurists  of 
modern  times. 

*  The  permanent  value  of  the  Corpus  Juris  Civilis/  says 
Falck,  '  does  not  lie  in  the  Decrees  of  the  Emperors,  but  in 
the  remains  of  juristical  literature  which  have  been  preserved 
in  the  Pandects.  Nor  is  it  so  much  the  matter  of  these 
juristical  writings,  as  the  scientific  method  employed  by  the 
authors  in  explicating  the  notions  and  maxims  with  which 
they  have  to  deal,  that  has  rendered  them  models  to  all  suc- 
ceeding ages,  and  pre-eminently  fitted  them  to  produce  and 
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to  develope  those  qualities  of  the  mind  which  are  requisite  to 
form  a  Jurist.'68 

And  Savigny  says,  '  It  has  been  shewn  above,  that,  in  our 
science,  all  results  depend  on  the  possession  of  leading  prin- 
ciples; and  it  is  exactly  this  possession  upon  which  tb 
greatness  of  the  Roman  Jurists  rests.  The  notions  arc 
maxims  of  their  science  do  not  appear  to  them  to  be  tb 
creatures  of  their  own  will ;  they  are  actual  beings,  witl 
whose  existence  and  genealogy  they  have  become  familiar 
from  long  and  intimate  intercourse.  Hence  their  whok 
method  of  proceeding  has  a  certainty  which  is  found  nowhei* 
else  except  in  mathematics;  and  it  may  be  said  withon: 
exaggeration,  that  they  calculate  with  their  ideas.  If  they 
have  a  case  to  decide,  they  begin  by  acquiring  the  most  vifid 
and  distinct  perception  of  it,  and  we  see  before  our  eyes  the 
rise  and  progress  of  the  whole  affair,  and  all  the  changes  it 
undergoes.  It  is  as  if  this  particular  case  were  the  gem 
whence  the  whole  science  was  to  be  developed.  Hence,  wit: 
them,  theory  and  practice  are  not  in  fact  distinct;  their 
theory  is  so  thoroughly  worked  out  as  to  be  fit  for  immediate' 
application,  and  their  practice  is  uniformly  ennobled  by 
scientific  treatment.  In  every  principle  they  see  a  case  to 
which  it  may  be  applied ;  in  eveiy  case,  the  rule  by  which  it 
is  determined ;  and,  in  the  facility  with  which  they  pass  frou 
the  general  to  the  particular  and  the  particular  to  the  general, 
their  mastery  is  indisputable/57 

In  consequence  of  this  mastery  of  principles,  of  their  per- 
fect consistency  ('elegantia  '**),  and  of  the  clearness  of  the 
method  in  which  they  are  arranged,  there  is  no  positive  sys- 
tem of  law  which  it  is  so  easy  to  seize  as  a  whole.  The 
smallne88  of  its  volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived 
from  barbarous  ages,  are  indeed  ill  fitted  to  the  ends  of  la*; 
and  the  conclusions  at  which  they  arrive  being  logical  con- 
sequences of  their  imperfect  principles,  necessarily  partake 
of  the  same  defect.69 

A  subordinate  merit  of  the  Roman  lawyers  is  their  style* 
always  simple  and  clear,  commonly  brief  and  nervous,  and 
entirely  free  from  nit  or.  Its  merits  are  appropriate  and  in 
perfect  taste.    It  bears  the  same  relation  to  that  of  Black- 

M  Jurist.  Encyc  cap.  ii.  %  1 09.  semper  probem,  quae  ssepe  ducuntnr  a 

*'  Vom  Beruf,  etc  cap.  iv.  p.  30.  quibusdam  veteris  persuasionis  apicfe 

M  For  this  application  of  the  word  opinione  consecratia.'— Leibnitz,  E&& 

*  elegantia,'  see  p.  552,  Vol.  I.  ante.  ad  Kestnerum. 
*•  '  Quanquam  non  ideo  conclusiones 
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stone  and  Gravina,  which  a  Grecian  statue  bears  to  a  milli- 
ner's doll  in  the  finery  of  the  season. 

I  by  no  means  mean  to  put  the  study  of  the  Soman  Law 
on  a  level  in  point  of  importance  with  that  of  the  Aristote- 
lic  Logic  (for  the  Eoman  Law  is  not  necessary) :  but  in  the 
respect  now  under  consideration,  it  bears  the  same  relation 
to  law  and  morals,  which  the  school  logic  bears  to  philo- 
sophy. 

The  number  of  the  analogies  between  the  Eoman  Law  and 
many  of  the  Continental  systems,  and  between  the  Roman 
and  English  Law,  is  not  indeed  to  be  wondered  at :  since 
those  Continental  systems  and  also  our  own  system  of  Equity, 
have  been  formed  more  or  less  extensively  on  the  Soman 
Law ;  chiefly  on  the  Soman,  through  the  Canon.  But  the 
English  Law,  like  the  Soman,  is,  for  the  most  part,  indige- 
nous,  or  comparatively  little  has  been  imported  into  it  from 
the  Soman.  The  coincidences  shew  how  numerous  are  the 
principles  and  distinctions  which  all  systems  of  law  have  in 
common.  The  ertensive  coincidence  of  particular  systems 
may  be  ascertained  practically  by  comparing  two  expositions 
of  any  two  bodies  of  law.  The  coincidence  is  pre-eminently 
remarkable  in  the  Soman  Law  and  the  Common  Law  of 
England.  

Having  stated  generally  the  nature  of  the  science  of  Juris-  Uses  of  the 
prudence,  and  also  the  manner  in  which  I  think  it  ought  to  j^p^- 
be  expounded,  I  proceed  to  indicate  briefly  a  few  of  its  pos-  ***<*- 
sible  uses. 

I  would  remark,  in  the  first  place,  that  a  well-grounded 
study  of  the  principles  which  form  the  subject  of  the  science, 
would  be  an  advantageous  preparative  for  the  study  of  Eng- 
lish Law. 

To  the  student  who  begins  the  study  of  the  English  Law, 
without  some  previous  knowledge  of  the  rationale  of  law  in 
general,  it  naturally  appears  an  assemblage  of  arbitrary  and 
unconnected  rules.  But  if  he  approached  it  with  a  well- 
grounded  knowledge  of  the  general  principles  of  jurispru- 
dence, and  with  the  map  of  a  body  of  law  distinctly  impressed 
upon  his  mind,  he  might  obtain  a  clear  conception  of  it 
(as  a  system  or  organic  whole)  with  comparative  ease  and 
rapidity. 

With  comparative  ease  and  rapidity,  he  might  perceive  the 
various  relations  of  its  various  parts ;  the  dependence  of  its 
minuter  rules  on  its  general  principles ;  and  the  subordina- 

vol.  n.  QQ 
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tion  of  such  of  these  principles  as  are  less  general  or  exten- 
sive, to  such  of  them  as  are  more  general,  and  run  through 
the  whole  of  its  structure. 

In  short,  the  preliminary  study  of  the  general  principles 
of  jurisprudence,  and  the  mental  habits  which  the  study  of 
them  tends  to  engender,  would  enable  him  to  acquire  the 
principles  of  English  jurisprudence,  in  particular,  far  more 
speedily  and  accurately  than  he  possibly  could  have  acquired 
them,  in  case  he  had  begun  the  study  of  them  without  the 
preparative  discipline. 

There  is  (I  believe)  a  not  unprevaJent  opinion,  that  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  de- 
monstrate, might  tend  to  disqualify  the  student  for  the 
'practice  of  the  law,  or  to  inspire  him  with  an  aversion  from 
•  the  practice  of  it.  That  some  who  have  studied  this  science 
have  shewn  themselves  incapable  of  practice,  or  that  some 
who  have  studied  this  science  have  conceived  a  disgust  of 
practice,  is  not  improbably  a  fact.  But  in  spite  of  this  seem- 
ing experience  in  favour  of  the  opinion  in  question,  I  deny 
that  the  study  itself  has  the  tendency  which  the  opinion 
imputes  to  it. 

A  well-grounded  knowledge  of  the  general  principles  of 
jurisprudence  helps,  as  I  have  said,  to  a  well-grounded  know- 
ledge of  the  principles  of  English  jurisprudence ;  and  a  pre- 
vious well-grounded  knowledge  of  the  principles  of  English 
jurisprudence,  can  scarcely  incapacitate  the  student  for  the 
acquisition  of  practical  knowledge  in  the  chambers  of  a  con- 
veyancer, pleader,  or  draftsman.  Armed  with  that  previous 
knowledge,  he  seizes  the  rationale  of  the  practice  which  he 
there  witnesses  and  partakes  in,  with  comparative  ease  and 
rapidity;  and  his  acquisition  of  practical  knowledge,  and 
practical  dexterity  and  readiness,  is  much  less  irksome  than 
it  would  be  in  case  it  were  merely  empirical.  Insomuch,  that 
the  study  of  the  general  principles  of  jurisprudence,  instead 
of  having  any  of  the  tendency  which  the  opinion  in  question 
imputes  to  it,  has  a  tendency  (by  ultimate  consequence)  to 
qualify  for  practice,  and  to  lessen  the  natural  repugnance 
with  which  it  is  regarded  by  beginners. 
System  The  advantage  of  the  study  of  common  principles  and  dis- 

pj2^in    tinctions,  and  of  history  considered  as  a  preparative  for  the 
study  of  one's  own  particular  system,  is  fully  appreciated  in 
Prussia :  a  country  whose  administrators,  for  practical  skill, 
are  at  least  on  a  level  with  those  of  any  country  in  Europe. 
In  the  Prussian  Universities,  little  or  no  attention  is  given 
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by  the  Law  Faculty  to  the  actual  law  of  the  country.  Their 
studies  are  wholly  or  almost  entirely  confined  to  the  general 
principles  of  Law ;  to  the  Roman,  Canon,  and  Feudal  law, 
as  the  sources  of  the  actual  system :  the  Government  trust- 
ing that  those  who  are  acquainted  with  such  general  prin- 
ciples and  with  the  historical  basis  of  the  actual  system,  will 
acquire  that  actual  system  more  readily,  as  well  as  more 
groundedly,  than  if  they  had  at  once  set  down  to  the  study 
of  it,  or  tried  to  acquire  it  empirically. 

'In  the  Prussian  states/  says  Savigny,  'ever  since  the 
establishment  of  the  Landrecht,  no  order  of  study  has  ever 
been  prescribed ;  and  this  freedom  from  restraint,  sanctioned 
by  the  former  experience  of  the  German  universities,  has 
never  been  infringed  upon.  Even  the  number  of  professors, 
formerly  required  on  account  of  the  Common  Law  (Oemeines 
Recht),  has  not  been  reduced,  and  the  curators  of  the  univer- 
sities have  never  led  either  the  professors  or  the  students  to 
believe,  that  a  part  of  the  lectures,  formerly  necessary,  were 
likely  to  be  dispensed  with.  Originally  it  was  thought  ad- 
visable that,  in  each  university,  one  chair  at  least  should  be 
set  apart  for  the  Prussian  law,  and  a  considerable  prize  was 
offered  for  the  best  manual.  But  even  this  was  subsequently 
no  longer  required;  and,  up  to  the  present  time,  the  Prus- 
sian law  has  not  been  taught  at  the  university  of  Berlin. 
The  established  examinations  are  formed  upon  the  same 
principle ;  the  first,  on  the  entrance  into  real  matters  of 
business,  turning  exclusively  on  the  common  law ;  the  next 
period  is  set  apart  for  the  directly-practical  education  of 
the  jurisconsults j  and  the  two  following  examinations  are 
the  first  that  have  the  Landrecht  for  their  subject-matter ; 
at  the  same  time,  however,  without  excluding  the  common 
law.  At  present,  therefore,  juridical  education  is  considered 
to  consist  of  two  halves ;  the  first  half  (the  university)  in- 
cluding only  the  learned  groundwork ;  the  second,  on  the 
other  hand,  having  for  its  object  the  knowledge  of  the  Land- 
recht, the  knowledge  of  the  Prussian  procedure,  and  prac- 
tical skill.'60 

The  opinion  I  have  expressed  was  that  of  Hale,  Mans- 
field,61 and  others  (as  evinced  by  their  practice),  and  was  re- 

M  Savigny,  Vom  2?m*/,etcHayward'B  a  man  could  never  understand  law  as  a 

transalation,p.  165.  science  so  well  as  by  seeking  it  there, 

•l '  Lord  Hale  often  said,  the  true  and  therefore  lamented  much  that  it  was 

grounds  and  reasons  of  law  were  so  well  so  little  studied  in  England.' — Barnet's 

delivered  in  the  (Roman)  Digests,  that  Life,  p.  7. 
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commended  by  Sir  William  Blackstone,  some  eighty  years 
ago.61 

Backed  by  such  authority,  I  think  I  may  conclude  that 
the  science  in  question,  if  taught  and  studied  skilfully  and 
effectually,  and  with  the  requisite  detail,  would  be  no  incon- 
siderable help  to  the  acquisition  of  English  Law. 

I  may  also  urge  the  utility  of  acquiring  the  talent  of  seiz- 
ing or  divining  readily  the  principles  and  provisions  (through 
the  mist  of  a  strange  phraseology)  of  other  systems  of  law, 
were  it  only  in  a  mere  practical  point  of  view : 

1°.  With  a  view  to  practice,  or  to  the  administration  of 
justice  in  those  of  our  foreign  dependencies  wherein  foreign 
systems  of  law  more  or  less  obtain.  2°.  With  a  view  to  the 
systems  of  law  founded  on  the  Roman  directly,  or  through 
the  Canon  or  the  Roman,  which  even  at  home  have  an  ap- 
plication to  certain  classes  of  objects.  3°.  With  a  view  to 
questions  arising  incidentally,  even  in  the  Courts  which  ad- 
minister indigenous  law.  4°.  With  a  view  to  the  questions 
in  the  way  of  appeal  coming  before  the  Privy  Council :  A 
Court  which  is  bound  to  decide  questions  arising  out  of 
numerous  systems,  without  the  possibility  of  judges  or  ad- 
vocates having  any  specific  knowledge  of  them  :  an  evil  for 
which  a  familiarity  with  the  general  principles  of  law  on  the 
part  of  the  Court  and  advocates  is  the  only  conceivable 
palliative. 

For,  certainly,  a  man  familiar  with  such  principles,  as 
detached  from  any  particular  systems,  and  accustomed  to 
•  seize  analogies,  will  be  less  puzzled  with  Mahommedan  or 
Hindoo  institutions  than  if  he  knew  them  only  in  concrete, 
as  they  are  in  his  own  system;  nor  would  he  be  quite  so 
inclined  to  bend  every  Hindoo  institution  to  the  model  of  his 
own. 

And  (secondly)  without  some  familiarity  with  foreign  svs- 
tems,  no  lawyer  can  or  will  appreciate  accurately  the  defects 
or  merits  of  his  own. 

And  as  a  well-grounded  knowledge  of  the  science  whose 
uses  I  am  endeavouring  to  demonstrate,  would  facilitate  to 
the  student  the  acquisition  of  the  English  Law,  so  would  it 
enable  him  to  apprehend,  with  comparative  ease  and  rapidity, 
almost  any  of  the  foreign  systems  to  which  he  might  direct 

a  Blackstone  recommends  the  study  By  Law  of  Nature,  etc  he  seems  to 

of  the  Law  of  Nature,  and  of  the  Bo-  mean  the  very  study  which  I  am  now 

man  Law,  in  connection  with  the  study  commending, 
of  the  particular  grounds  of  our  own. 
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his  attention.  So  numerous,  as  I  have  said,  are  the  prin- 
ciples common  to  systems  of  law,  that  a  lawyer  who  has 
mastered  the  law  which  obtains  in  his  own  country,  has 
mastered  implicitly  most  of  the  substance  of  the  law  which 
obtains  in  any  other  community.  So  that  the  difficulty  with 
which  a  lawyer,  versed  in  the  law  of  his  own  country,  appre- 
hends the  law  of  another,  is  rather  the  result  of  differences 
between  the  terms  of  the  systems,  than  of  substantial  or  real 
differences  between  their  maxims  and  rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  their  technical  language,  might  in  part 
be  obviated  or  lightened  to  the  student  of  General  Jurispru- 
dence, if  the  science  were  expounded  to  him  competently,  in 
the  method  which  I  shall  endeavour  to  observe.  If  the  ex- 
position of  the  science  were  made  agreeably  to  that  method,  it 
would  explain  incidentally  the  leading  terms,  as  well  as  the 
leading  principles,  of  the  Roman  or  Civil  Law.  And  if  the 
student  were  possessed  of  those  terms,  and  were  also  grounded 
thoroughly  in  the  law  of  his  own  country,  he  would  master 
with  little  difficulty  the  substance  of  the  Roman  system,  and 
of  any  of  the  modern  systems  which  are  mainly  derivatives 
from  the  Roman. 

It  has,  I  perceive,  been  maintained  by  some  able  and  dis- 
tinguished persons,  that  the  jurisdiction  of  the  Ecclesiastical 
Courts  ought  to  be  extended,  in  order  that  the  ecclesiastical 
bar  may  not  be  extinguished,  and  that  a  sufficient  supply  of 
Civilians  may  be  secured  to  the  country. 

The  importance  of  securing  the  existence  of  a  body  of 
lawyers,  with  a  somewhat  extensive  knowledge  of  the  Civil 
Law  is  not  to  be  disputed.  Questions  arise  incidentally  in 
all  our  tribunals,  on  systems  of  foreign  law,  which  are  mainly 
founded  on  the  CiviL  The  law  obtaining  in  some  of  our 
colonies  is  principally  derived  from  the  same  original.  And 
questions  arising  directly  out  of  colonial  law,  are  brought 
before  the  Privy  Council  in  the  way  of  appeal.  In  order 
that  these  various  questions  may  be  justly  decided,  and  in 
order  that  the  law  of  these  colonies  may  be  duly  administered, 
the  existence  of  a  body  of  English  lawyers,  with  a  some- 
what extensive  knowledge  of  the  Civil  Law,  is  manifestly 
requisite. 

But  I  think  it  will  be  questioned  by  all  who  are  versed  in 
the  Civil  Law,  whether  a  well-grounded  study  of  the  princi- 
ples of  the  Law  of  England,  of  the  rationale  of  law  in  general, 
and  of  the  leading  principles  and  terms  of  the  Roman  system 
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itself,  be  not  a  surer  road  to  the  acquisition  of  this  know- 
ledge, than  the  study  of  Ecclesiastical  Law,  or  practice  at 
the  ecclesiastical  bar. 

Before  I  proceed  further,  it  will  be  proper  that  I  should 
describe  what  is,  in  my  opinion,  the  education  necessary  to 
form  a  Lawyer. 

1 7iwnfr0f  *n  or^er  *°  ***e  formation  of  a  theoretico-practical  lawyer, 
extensively  versed  in  law  as  a  science,  and  in  the  sciences 
related  to  law — such  a  man  as  were  alone  capable  of  advan- 
cing the  science,  and  of  conceiving  sound  legislative  reforms 
— he  must  begin  early  to  attend  to  these  studies,  and  must 
be  satisfied  with  a  limited  attention  to  other  sciences. 

The  languages  of  classical  antiquity  are  almost  indispen- 
sable helps  to  all  sound  acquirements  in  Politics,  Jurispru- 
dence, or  any  of  the  Moral  Sciences.  They  are  also  requisite 
for  the  formation  of  those  elevated  sentiments,  and  that 
rectitude  of  judgment  and  taste,  which  are  inseparably  con- 
nected with  them.  These  languages  may  be  acquired,  and 
in  fact  are  acquired,  when  well  acquired,  in  early  youth. 

But  with  regard  to  mathematics,  (except  in  as  far  as  the 
methods  of  investigation  and  proof  are  concerned,  and  which 
would  form  a  branch  of  a  well  conceived  course  of  logic,)  I 
cannot  see  why  men  intended  for  law,  or  for  public  life, 
should  study  them :  or  why  any  men  should  study  them, 
who  have  not  a  particular  vocation  to  them,  or  to  some 
science  or  art  in  which  they  are  extensively  applicable.  To 
all  other  men,  the  advantages  derivable  from  them,  as  a 
gymnastic  to  the  mind,  might  be  derived  (at  least  in  a  great 
measure)  from  a  well  conceived  course  of  logic :  into  which, 
indeed,  so  much  of  mathematics  as  would  suffice  to  give  those 
advantages,  would  naturally  enter. 

Logic  is  a  necessary  preparation  to  the  study  of  the  moral 
sciences,  where  the  ambiguity  of  the  terms  (especially  that 
which  consists  in  their  varying  extension),  the  number  of 
collective  names  (apt  to  be  confounded  with  existences),  and 
the  elliptical  form  in  which  the  reasoning  is  expressed,  render 
a  previous  familiarity  with  the  nature  of  terms  and  the 
process  of  reasoning  absolutely  necessary.  In  pure  mathe- 
matics, and  in  the  sciences  to  which  these  are  largely  applied, 
a  previous  acquaintance  with  the  nature  of  induction,  gene- 
ralisation and  reasoning  may  not  be  so  necessary ;  because 
the  terms  are  definite,  the  premisses  few  and  formally  intro- 
duced, and  the  consequences  deduced  at  length.    But  to  those 
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who  have  not  time  to  discipline  their  minds  by  this  most  per- 
fect exemplification  of  these  processes,  a  previous  acquaint- 
ance with  logic  is  absolutely  necessary.  Indeed,  considering 
the  sort  of  difficulties  which  beset  moral  disquisitions,  logic 
is  a  better  preparation  than  the  mathematics  or  the  physical 
sciences ;  which  are  not  the  theory  of  these  mental  processes, 
but  merely  exemplifications  of  them. 

With  regard  to  lawyers  in  particular,  it  may  be  remarked, 
that  the  study  of  the  rationale  of  law  is  as  well  (or  nearly  as 
well)  fitted  as  that  of  mathematics,  to  exercise  the  mind  to 
the  mere  process  of  deduction  from  given  hypotheses.  This 
was  the  opinion  of  Leibnitz.:  no  mean  judge  of  the  relative 
values  of  the  two  sciences  in  this  respect.  Speaking  of  the 
Soman  Lawyers  he  says,  'Digestorum  opus  (vel  potius 
auctorum,  unde  excerpta  sunt,  labores)  admiror ;  nee  quid- 
quam  vidi,  siverationum  acumen,  sive  dicendi  nervos  spectes, 
quod  magis  accedat  ad  mathematicorum  laudem.  Mira  est 
vis  consequentiarum,  certatque  ponderi  subtilitas.'63 

And  with  regard  to  an  accurate  and  ready  perception  of 
analogies,  and  the  process  of  inference  founded  on  .analogy 
(c argumentatio  per  analogiam,'  or  'analogical — the  basis 
of  all  just  inferences  with  regard  to  mere  matter  of  fact  and 
existence, — the  study  of  law  (if  rationally  pursued)  is,  I 
should  think,  better  than  that  of  mathematics,  or  of  any  of 
the  physical  sciences  in  which  mathematics  are  extensively 
applicable.  For  example,  the  process  of  analogical  inference 
in  the  application  of  law :  the  process  of  analogical  conse- 
quence from  existing  law,  by  which  much  of  law  is  built 
out :  analogical  inferences  with  reference  to  the  considera- 
tion of  expediency  on  which  it  is  built :  the  principles  of 
judicial  evidence,  with  the  judgments  formed  upon  evidence 
in  the  course  of  practice :  all  these  shew  that  no  study  can 
so  form  the  mind  to  reason  justly  and  readily  from  analogy 
as  that  of  law.  And,  accordingly,  it  is  matter  of  common 
remark,  that  lawyers  are  the  best  judges  of  evidence  with 
regard  to  matter  of  fact  or  existence. 

And  even  admitting  that,  as  a  gymnastic,  mathematics 


"  Leibnitz,    Epist.    ad    Kestnerum.  tigia  deprehendas.    Et  nbi  ab  «o  reces- 

And  again,  in  the  same  epistle :  '  Dizi  sum  est,  sire  ob  fbraularum  ductus,  sive 

saepius,  po6t  seripta  geometrarum,  nihil  ex  majorum  traditis,  sive  ob  leges  novas, 

extare,  quod  vi  ac  subtilitate  cum  Bo-  ipsse  consequents  ex  nova  hvpotheai 

manorum  jurisconsultorum  scriptis  com-  aeternis  rectse  rationis  dictamimbus  ad- 

parari  possit,  tantum  nervi  inest,  tantum  dita,  miiabili  ingenio,  nee  minore  firmi- 

profunditatis.    .   .   .   Nee  uspiam  juris  tate  diducuntur.   Nee  tarn  ssepe  aratione 

naturalis  pneclaie  exculti  uberiora  res-  abitur  quam  vulgo  videtur.' 
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may  be  somewhat  superior  to  law,  still  it  is  better  thai 
lawyers,  and  young  men  destined  for  public  life,  should  not 
affect  to  know  them  extensively ;  but  (having  acquired  the 
classics,  and  gone  through  a  course  of  logic)  should,  as  early 
as  possible,  bend  their  attention,  strenuously  and  almost 
exclusively,  to  General  Jurisprudence,  Legislation,  and  all 
the  sciences  related  to  these,  which  tend  more  directly  to 
fit  them  for  their  profession,  or  for  practical  politics. 

By  the  former,  they  are  merely  exercising  (with  reference 
to  their  callings)  the  mental  powers.  By  the  latter,  they 
are  at  once  exercising  the  mental  powers,,  and  making  the 
very  acquisitions  without  which  they  are  not  adequately 
fitted  to  exercise  their  callings.  If  I  want  to  go  to  York 
on  foot,  I  may  acquire  the  swiftness  and  endurance  which 
would  help  me  to  my  goal,  by  preparatory  walks  on  the 
road  to  Exeter.  But  by  setting  out  at  the  commencement 
for  York,  I  am  at  once  acquiring  swiftness  and  endurance, 
and  making  a  progress  (during  the  acquisition)  to  the  point 
which  I  am  specially  aiming  to  reach. 

These  remarks  will  not  apply  to  men  who  are  gifted  with 
such  velocity  and  such  reach  of  apprehension,  that  they  may 
aim  safely  at  universality.  They  merely  apply  to  men  whose 
acquisitions  are  got  by  laborious  attention :  the  only  way  in 
which,  to  my  apprehension,  they  are  to  be  got.  These  most 
content  themselves  with  moderate  acquisitions,  out  of  the 
domain  of  the  sciences  bearing  directly  on  their  callings 
(enough  to  prevent  bigotry),  and  must  begin  early  to  master 
those  sciences.  I  am  sorry  it  is  so.  For  nothing  would  gfa 
me  greater  pleasure  than  extensive  knowledge ;  especially  of 
the  strict  sciences.  But  (speaking  generally)  he  who  would 
know  anything  well,  must  resolve  to  be  ignorant  of  manj 
things. 

Necessity  And  here  I  must  add  that,  in  order  to  enable  young  men 
Facait£W  preparing  for  the  profession,  to  lay  a  solid  basis  for  the 
acquisition  (in  the  office  of  a  practitioner)  of  practical  skffi 
and  for  subsequent  successful  practice,  an  institution  like 
the  Law  Faculty  in  the  best  of  the  foreign  universities  seems 
to  be  .requisite :  an  institution  in  which  the  general  principles 
of  jurisprudence  and  legislation  (the  two  including  efchitf 
generally),  international  law,  the  history  of  the  English  la* 
(with  outlines  of  the  Roman,  Canon,  and  Feudal,  as  its  three 
principal  sources),  and  the  actual  English  law  (as  divided 
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into  fit  compartments),  might  be  taught  by  competent  in- 
structors. 

In  such  a  school,  young  men,  not  intending  to  practise, 
but  destined  for  public  life,  ('  ad  res  gerendas  nati,')  might 
find  instruction  in  the  sciences  which  are  requisite  to  legis- 
lators. Young  men  intended  for  administration  (other  than 
that  of  justice)  would  attend  the  law  faculty ;  as,  on  the 
other  hand,  the  men  intended  for  law  would  attend  the 
courses  on  the  various  political  sciences,  such  as  political 
economy,  etc.  For,  however  great  may  be  the  utility  of  the 
study  of  General  Jurisprudence  to  lawyers  generally ;  how- 
ever absolute  its  necessity  to  lawyers  entrusted  with  the 
business  of  Codification,  its  importance  to  men  who  are 
destined  to  take  part  in  the  public  business  of  the  country 
is  scarcely  inferior. 

It  is  extremely  important  that  a  large  portion  of  the 
aristocracy,  whose  station  and  talents  destine  them  to  the 
patrician  profession  of  practical  politics,  should  at  least  be 
imbued  with  the  generalia  of  law,  and  with  sound  views  of 
legislation;  should,  so  far  as  possible,  descend  into  the 
detail,  and  even  pass  some  years  in  practice. 

If  the  houses  of  parliament  abounded  with  laymen  thus 
accomplished,  the  demand  for  legal  reform  would  be  more 
discriminating,  and  also  more  imperative;  much  bad  and 
crude  legislation  would  be  avoided ; — opposition  to  plausible 
projects  not  coming  from  a  suspected  quarter.  This,  in  the 
innovating  age  before  us,  is  no  small  matter.  And  though 
lawyers,  fully  acquainted  with  system,  alone  are  good  legis- 
lators, they  need  perhaps  a  check  on  professional  prejudices, 
and  even  on  sinister  interests. 

But  such  a  check  (and  such  an  encouragement  to  good 
lawyers)  would  be  found  in  a  public  of  laymen  versed  in  prin- 
ciples of  law,  and  not  in  men  ignorant  of  detail  and  practice. 

It  appears  to  me  that  London  possesses  peculiar  advan- 
tages for  such  a  Law  Faculty.  The  instructors,  even  if  not 
practising  lawyers,  would  teach  under  the  eye  and  control 
of  practitioners :  and  hence  would  avoid  many  of  the  errors 
into  which  the  German  teachers  of  law,  excellent  as  they 
are,  naturally  fall,  in  consequence  of  their  not  coming  suffi- 
ciently into  collision  with  practical  men.  The  realities  with 
which  such  men  have  to  deal,  are  the  best  correctives  of  any 
tendency  to  antiquarian  trifling  or  wild  philosophy  to  which 
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men  of  science  might  be  prone.  In  England,  theory  would 
be  moulded  to  practice. 

Besides  the  direct  advantages  of  such  an  institution  many 
incidental  ones  would  arise. 

In  the  first  place ;  A  juridical  literature  worthy  of  the 
English  bar. 

Good  legal  treatises  (and  especially  the  most  important  of 
any,  a  good  institutional  treatise,  philosophical,  historical 
and  dogmatical,  on  the  whole  of  the  English  law)  can  only 
be  provided  by  men,  or  by  combinations  of  men,  thoroughly 
grounded  and  extensively  and  accurately  read.  Such  boob 
might  be  produced  by  a  body  of  men  conversant  (from  the 
duties  of  their  office)  with  the  subjects,  but  can  hardly  be 
expected  from  the  men  who  now  usually  make  them :  to. 
not  lawyers  of  extensive  knowledge,  (whose  practical  avoca- 
tions leave  them  no  leisure  for  the  purpose,  although  gene- 
rally they  are  the  only  men  fit  for  the  task,)  but  young  men, 
seeking  notice,  and  who  often  want  the  knowledge  they 
affect  to  impart. 

Such  men  as  I  assume  a  law  faculty  to  consist  of,  beinf 
accustomed  to  exposition,  would  also  produce  well-con- 
structed and  well- written  books,  as  well  as  books  containing 
the  requisite  information.  Excellent  books  are  produced  bj 
German  Professors,  in  spite  of  their  secluded  habits ;  many 
of  them  being  the  guides  of  practitioners,  or  in  great  esteem 
with  them  (e.  g.  those  of  Professor  Thibaut).  In  England, 
better  might  be  expected,  for  the  reason  already  assigned: 
viz.  the  constant  view  to  practice  forced  upon  writers  by 
constant  collision  with  practical  men. 

Secondly ;  Another  effect  of  the  establishment  of  a  Law 
Faculty  would  be,  the  advancement  of  law  and  legislation  as 
sciences,  by  a  body  of  men  specially  devoted  to  teaching 
them  as  sciences;  and  able  to  offer  useful  suggestions  for 
the  improvement  (in  the  way  of  systematising  or  legislating) 
of  actual  law.  For  though  enlightened  practical  lawyers 
are  the  best  legislators,  they  are  not  perhaps  so  good  origi- 
nators (from  want  of  leisure  for  abstraction)  as  such  a  body 
as  I  have  imagined.  And  the  exertions  of  such  men,  either 
for  the  advancement  of  Jurisprudence  and  Legislation  as 
sciences,  or  in  the  way  of  suggesting  reforms  in  the  existing 
law,  might  be  expected  to  partake  of  the  good  sense  and 
sobriety  to  which  the  presence  and  castigation  of  practi- 
tioners would  naturally  form  them. 
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How  far  such  an  institution  were  practicable,  I  have  not 
the  means  of  determining. 

There  would  be  one  difficulty  (at  first) ;  that  of  getting 
a  sufficient  number  of  teachers  competent  to  prove  the  utility 
of  learning  the  sciences  taught  by  them :  masters  of  their 
respective  sciences  (so  far  as  long  and  assiduous  study  could 
make  them  so) ;  and,  moreover,  masters  in  the  difficult  art 
of  perspicuous,  discreet,  and  interesting  exposition :  an  art 
very  different  from  that  of  oratory,  either  in  Parliament  or 
at  the  Bar.  Perhaps  there  is  not  in  England  a  single  man 
approaching  the  ideal  of  a  good  teacher  of  any  of  these 
sciences.  But  this  difficulty  would  be  obviated,  in  a  few 
years,  by  the  demand  for  such  teachers ;  as  it  has  been  in 
countries  in  which  similar  institutions  have  been  founded  by 
the  governments. 

Another  difficulty  is,  the  general  indifference,  in  this 
country,  about  such  institutions,  and  the  general  incredulity 
as  to  their  utility.  But  this  indifference  and  incredulity  are 
happily  giving  way  (however  slowly) ;  and  I  am  convinced 
that  the  importance  of  such  institutions,  with  reference  to  the 
influence  and  honour  of  the  legal  profession,  and  to  the  good 
of  the  country  (so  much  depending  on  the  character  of  that  , 
profession)  will,  before  many  years  are  over,  be  generally  felt 
and  acknowledged.64 

Encouraging  symptoms  have  already  appeared ;  and  there 
is  reason  to  hope  from  these  beginnings,  however  feeble,  that 
the  government  of  the  country,  or  that  the  Inns  of  Court, 
will  ultimately  provide  for  law  students,  and  for  young  men 
destined  to  public  life,  the  requisite  means  of  an  education 
fitting  them  for  their  high  and  important  vocations. 

Having  tried  to  state  or  suggest  the  subjects  of  the  science 
of  General  Jurisprudence,  with  the  manner  in  which  those 
subjects  ought  to  be  expounded  and  exemplified ;  and  having 
tried  to  demonstrate  the  uses  which  the  study  of  the  science 
might  produce ;  I  would  briefly  remark,  that  those  uses  are 
such  as  might  result  from  the  study,  if  the  science  were 
acquired  by  students  of  law  (professional  or  intended  for  public 
life)  with  the  requisite  fulness  and  precision.  But  from  mere 
attendance  on  a  Course  of  Lectures,  (however  completely  and 
correctly  conceived,  and  however  clearly  expressed,)  the 
science  could  not  be  acquired  with  that  requisite  fulness  and* 

"  Written  in  the  year  1834. 
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precision.  It  could  not  be  so  acquired,  though  the  lecturer 
brought  to  the  task  the  extensive  and  exact  knowledge,  the 
powers  of  adequate  and  orderly  conception,  and  the  rare 
talent  of  clear  exposition  and  apt  illustration,  which  the  sue- 
cessfal  performance  of  the  task  requires.  For  he  could  onlj 
explain  adequately,  or  with'  an  approach  to  adequacy,  sora 
certain  parts  in  the  whole  series ;  filling  up  the  gaps  witi 
mere  indications  of  the  necessary,  but  necessarily  omitted 
links. 


Codification  and  Law  Reform.  1 1 29 


CODIFICATION  AND  LAW  EEFOfiM. 

Owing  to  the  growing  bulk  and  intricacy  of  the  English  Probability 
Law  (a  bulk  and  intricacy  which  must  go  on  increasing)  it  is  ^£1^  at 
most  probable,  nay  it  is  almost  certain,  that,  before  many  Oodifica- 
y ears  shall  have  elapsed,  attempts  will  be  made  to  systematise 
it,  to  simplify  its  structure,  to  reduce  its  bulk,  and  so  to  render 
it  more  accessible.    Partially,  such  attempts  have  already 
been  made,  and  are  actually  in  project.    And  owing  to  the 
rapidity  with  which  the  accumulation  of  law  goes  on,  to  the 
incompatibility  of  many  of  its  provisions  with  the  changed 
circumstances  of  society,  and  to  the  turn  for  legal  reform 
which  public  opinion  is  taking,  it  is  most  probable,  nay  it 
is  almost  certain,  that  the  necessity  for  such  changes  will  in 
a  few  years  be  felt  or  imagined,  and  that  such  changes  will 
be  attempted*  skilfully  or  unskilfully.     Of  the  expediency  or 
inexpediency  of  such  changes  I  presume  not  to  give  an  opinion. 
I  merely  affirm  that  changes  of  the  sort  are  in  progress,  and 
that  greater  changes  of  the  same  sort  are  to  be  hoped  or 
feared. 

Now,  whether  such  changes  shall  increase  or  diminish  the 
evil,  will  depend  upon  the  quality  and  the  degree  of  the  skill 
which  shall  be  brought  to  the  task.  It  will  depend  upon  the 
number  of  competent  workmen  who  can  be  brought  to  it.  I 
shall  therefore  attempt  to  shew  what  are  the  attainments 
requisite  for  such  an  undertaking. 

First :  with  reference  to  the  technical  process  of  recon-  Re-con- 
structing the  law,  so  as  to  reduce  its  bulk  and  to  simplify  its  musfbT 
mechanism,  it  is  clear  that  none  but  lawyers  can  be  compe-  a*2™:  .f 
tent  to  it;   that  none  but  lawyers  intimately  acquainted  at  all,  by 
with  the  system  to  be  operated  upon,  can  ever  produce  it  with  J^wwr^ 
effect. 

But  a  mere  acquaintance  with  the  actual  detail  of  the 
system,  however  extensive  and  accurate,  will  not  suffice.  It 
is  necessary  that  those  who  are  called  to  the  task  should 
possess  that  mastery  of  the  system  considered  a*  an  organic 
whole,  which  is  the  distinguishing  characteristic  of  the  con- 
summate lawyer.  It  is  pre-eminently  necessary  that  they 
should  possess  clear  and  precise  and  ever-present  conceptions 
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of  the  fundamental  principles  and  distinctions,  and  of  the 
import  of  the  leading  expressions ;  That  the y  should  hare 
constantly  before  their  mind  a  map  of  the  law  as  a  whole ; 
enabling  it  to  subordinate  the  less  general  tinder  the  more 
general ;  to  perceive  the  relations  of  the  parts  to  one  another: 
and  thus  to  travel  from  general  to  particular  and  particular 
to  general,  and  from  a  part  to  its  relations  to  other  parts, 
with  readiness  and  ease :  to  subsume  the  particular  under  the 
general,  and  to  analyse  and  translate  the  general  into  the 
particulars  that  it  contains. 

Nor  can  it  be  said  that  this  talent  is  a  mere  idea.  It  has 
been  possessed  by  the  consummate  lawyers  of  every  age  and 
nation.  It  was  possessed  by  the  Roman  lawyers,  and  is  in- 
deed their  pre-eminent  merit.  Each  seems  to  be  possessed 
of  the  whole  of  the  science ;  each  seems  to  be  capable  of 
applying  its  principles  with  equal  justness  and  certainty. 
Insomuch  that  the  Roman  law,  as  formed  by  them,  and  a* 
contained  in  the  excerpts  from  the  writings  of  which  the 
Pandects  constitute  a  part,  though  formed  by  the  several 
labours  of  several  men  through  a  long  series  of  ages,  has  all 
the  coherence  which  commonly  belongs  to  the  work  of  one 
master  mind. 

It  was  possessed  by  Coke  and  Hale,  between  the  former 
of  whom  and  the  Roman  lawyers  the  resemblance  is  striking. 
Though  a  chaos  in  form,  the  coherence  of  his  mastery  of  the 
rules  is  complete. 

Without  the  talent  which  I  have  endeavoured  to  describe, 
every  attempt  to  systematise  the  law  must,  in  my  opinion,  be 
abortive,  or,  at  least,  will  fall  short  of  the  intended  mark.  All 
depends  upon  firm  intention ;  upon  an  accurate  conception 
of  the  leading  principles  and  distinctions,  of  the  subordination 
of  the  detail  under  those  leading  principles,  and  of  the  rela- 
tions of  those  leading  principles  to  one  another.  If  these  be 
accurately  conceived,  the  faults  in  detail  are  easily  corrected. 
If  these  be  conceived  confusedly,  the  faults  are  incurable.*5 

It  is  moreover  requisite  that  a  considerable  number  of  men 
qualified  as  I  have  described  should  exist.  For  a  Code  can- 
not be  the  work  of  any  one  single  mind.  And  if  the  work  of 
several  it  would  be  incoherent,  though  wrought  out  on  a  con- 
sistent plan,  if  not  wrought  out  by  men,  each  master  of  the 
system  as  an  organic  whole,  and  capable  of  working  it  oat  in 

•*  'Proderit  autem  hujus,  quod  nunc  videant,  plurima  sui  juris  loea  sine 
raolior,  consideratio  ad  demendum  apud  hujus  ductu  inextrtcabilem  Jabyrijttham 
juri  deditos  contemtum  philosophise,  si    fore/ — LeibniU,  Epitt.  ad 
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detail  consecutively.  With  such  men,  codification  would 
doubtless  be  not  only  possible  but  expedient ;  as  is  admitted 
by  Yon  Savigny  and  by  others  of  its  bitterest  opponents. 
And  that  the  existence  of  such  a  number  is  not  impossible, 
is  shewn  by  the  Pandects. 

The  only  men  to  originate  and  accomplish,  or  to  guide  and 
accomplish,  legislative  innovations,  are  enlightened  practical 
lawyers ;  combining  all  that  philosophy  can  yield,  with  all 
the  indispensable  supplements  of  philosophy  which  nothing 
but  practice  can  impart.  And  this  appears  to  be  the  mean- 
ing of  Lord  Bacon,  though  he  mentions  '  viri  civiles.'66  With 
the  practical  conclusion  which  he  deduces  from  the  truth,  I 
cannot  agree.  He  seems  to  think  that  '  viri  civiles '  (mean- 
ing apparently  public  men,  or  practical  politicians)  are  the 
only  fit  legislators.  No  men  less  fit.  And  it  is  evident  that 
the  talents  and  acquirements  which  he  supposes  in  such  men 
(and  for  which  he  supposes  them  eminently  called  to  the 
*  heroical  work '  of  legislation)  are  such  as  can  only  be  found 
in  enlightened  practical  lawyers :  men  who  combine  with 
an  intimate  knowledge  of  the  existing  system  of  law,  a 
power  and  a  liberal  readiness  to  appreciate  its  merits  and 
defects. 

With  regard  to  partial  systematisation,  it  is  still  more 
necessary  that  it  should  be  done  by  men  thud  qualified. 

Unless  projectors  are  insane,  every  process  of  Codification  ah  at- 
is  wrought  out  on  a  preconceived  and  previously  stated  plan  ^^J1 
of  the  whole  system  to  be  wrought  upon.    Though,  therefore,  tion  mu«t 
the  workers  are  not  qualified  previously  in  the  manner  I  have  ouJon  one 
described,  the  authors  of  the  plan  itself  have,  bv  the  prepara-  p1**50?  . 

1  *■  *  m  *  *      *  ceived  plan. 

tion  of  it,  disciplined  themselves  to  the  task  in  some  degree. 
And  those  who  execute  the  plan  in  detail  have  something  of 
a  guide  in  the  plan  itself.  But  in  the  case  of  bit-by-bit 
codification,  the  workmen  have  no  plan  before  them  of  the 
whole  law.  And  unless,  by  previous  discipline,  they  have 
mastered  the  law  to  be  operated  upon  as  an  organic  whole, 
they  are  working  on  a  part  inextricably  connected  with  the 

M  '  Qui  de  legibus  scripserunt,  omnes,  ista  ad  viros  ciyiles  proprie  spectat ;  qui 

vel   tanquam  philosophi,  vel  tanquam  optime  norunt,  quid  ferat  societas  hu- 

jurisconsulti,  argumentum  illud  tracta-  mana,  quid  salus  populi,  quid  sequitas  ' 

verunt.     Atque    philosophi   proponunt  naturalis,  quid  gentium  mores,  quid  re- 

multa,  dictu  pulchra,  sed  ab  usu  remota.  rumpublicarum  forma  divers® :  ideoque 

Jurisconsult!  autem,  suae  quisque  patriae  possmt    de    legibus,   ex    principiis    et 

legum,  vel  etiam  Romanarum,  aut  Pon-  pneceptis,  tarn  aequitates  naturalis,  quam 

tificarum,  placitis   obnoxii   et   addict],  politices,  decernere.' — Bacon,  De  Aug- 

judicio  sincero  non  utuntur,  sed  tanquam  mentis  8cientiaru7ttj  Preface  to  the  be 

e  vinculis  sexmocinantur.  Certe  cogoitio  Fontibus  Juris,  lib.  viii.  chap.  iii. 
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rest  of  the  whole,  without  any  perception  of  its  relations  to 
that  unexplored,  or  at  least  undetermined,  residue. 

It  seems  to  me  that  codification  carried  on  in  this  manner, 
(and  which,  I  know  not  why,  has  gotten  to  itself  the  honour- 
able name  of  practical,)  is  far  more  rash  than  any  conceivable 
scheme  of  all-comprehensive  codification ;  and  is  much  more 
likely  to  engender  the  confusion  which,  it  is  commonly  sup- 
posed, all-comprehensive  codification  must  produce. 

But  the  talents  and  knowledge  requisite  for  such  a  task 
cannot  be  acquired  by  a  merely  empirical  study  of  our  own 
particular  system,  and  by  the  mere  habit  of  applying  its  rules 
to  particular  cases  in  the  course  of  practice.  It  can  only  be 
acquired  by  scientific  study ;  and  the  study  which  I  am  trying 
to  commend  is  of  all  others  the  best,  with  a  view  to  the 
acquirement  of  it. 

The  study  of  General  Jurisprudence  (as  shewn  above)  has 
a  tendency  to  form  men  qualified  with  the  very  talent  which 
is  most  requisite  for  systematisation  (or  simplification),  which 
is  the  great  condition  '  sine  qua  non '  of  codification ;  and 
the  want  of  which  (as  is  admitted  by  the  ablest  of  the 
opponents  of  codification)  is  the  great  difficulty  in  the  waj 
of  it.  It  tends  to  fix  in  the  mind  a  map  of  the  law,  so  that 
all  its  acquisitions  made  empirically  in  the  course  of  prac- 
tice, take  their  appropriate  places  in  a  well-conceived  sys- 
tem; instead  of  forming  a  chaotic  aggregate  of  several 
unconnected  and  merely  arbitrary  rules.  It  tends  to  produce 
the  faculty  of  perceiving  at  a  glance  the  dependencies  of 
the  parts  of  his  system,  which,  as  I  have  said,  is  the  pecu- 
liar and  striking  characteristic  of  the  great  and  consummate 
lawyer. 

Undoubtedly,  a  sufficiently  accurate  knowledge  of  detail 
can  only  be  acquired  by  practice  founded  on  previous  study. 
But  there  is  a  wide  difference  between  the  practical  tact 
which  suffices  for  the  mere  application  of  rules  to  practice, 
or  for  the  discovery  of  rules  applicable  to  the  given  case,  and 
the  adequate  and  clear  perception  of  the  legal  system  as  a 
whole,  and  of  the  relations  of  its  parts,  which  is  necessary 
to  the  legislator;  to  him  who  is  concerned,  not  with  the  mere 
application  of  rules,  but  with  the  reconstruction  of  such  rules, 
their  expression  and  arrangement,  and  with  the  numerous 
consequences  with  which  any  proposed  innovation  may  be 
pregnant. 

The  very  bulk  of  the  system  is  an  additional  reason  for  a 
thoroughly  systematic  knowledge  of  it.    Not  only  is  an  in- 
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timate  acquaintance  necessary  with  its  roles  as  taken  severally, 
but  a  perception  of  their  relations  to  one  another, — a  map 
ever  present  to  the  mental  eye,  in  which  the  dependencies  of 
the  parts,  the  apt  place  for  every  particular,  and  the  conse- 
quence of  the  alteration  of  any  on  any  of  the  rest,  may  be 
traced  with  certainty. 

Mere  theorists  are  apt  to  stick  in  barren  generalities,  or  to 
take  no  correct  measure  of  what  is  practicable  under  existing 
circumstances.  Mere  practitioners  (however  able  as  such) 
are  not  capable  of  subordinating  details  to  generalities  and 
of  perceiving  the  extent  of  such  generalities ;  and,  moreover, 
are  incapable  (from  want  of  any  standard  of  comparison)  of 
appreciating  the  defects  of  their  own  system,  and  unwilling 
to  amend  them. 

Theory  and  Practice  are  generally  supposed  to  be  incom- 
patible. Though  this  is  a  gross  error,  there  are  doubtless 
some  men  to  whom  theory  is  more  particularly  useful ;  while 
there  are  others  who,  in  the  present  state  of  opinion,  would 
do  well  to  avoid  it.  It  may  be  feared  that  those  who  are 
not  accustomed  to  abstract,  may  form  hasty  and  ill-founded 
theories ;  and  that  those  who  have  learned  the  principles  of 
law  in  a  general  or  abstract  form,  may  only  be  perplexed  by 
them  when  they  come  to  the  details  of  a  positive  system. 
Theory  is  a  systematical  statement  of  rules  or  propositions. 
Practice, — the  application  of  any  of  these  rules  or  proposi- 
tions. Theory  of  what  w,  and  theory  of  what  ought  to  fee,  are 
perpetually  confounded.  Hence  it  is  customary  to  oppose 
practice  to  all  theory ;  because,  in  many  cases,  theories  of 
what  ought  to  be  are  erroneous ;  are  not  founded  upon  accurate 
observation ;  upon  the  accurate  observations  which  the  prac- 
titioner has  the  opportunity  of  making.  Tidd's  work  is  as 
much  a  theory  of  what  is,  as  anything  that  ever  bore  the 
name. 

Secondly,  in  respect  of  Legislation.  Legislation 

Innovations  on  the  substance  of  existing  law,  can  only  be  must  *»  8«- 

0  *  complisned 

accomplished  by  lawyers, — whoever  may  conceive  and  suggest  by  scien- 
them.  For  every  innovation  on  substance  imports  an  inno-  Lawyers* 
vation  on  form,  though  changes  in  the  form  are  not,  of 
necessity,  changes  in  the  substance.  In  respect,  therefore, 
of  changes  in  substance,  in  so  far  as  they  import  correspond- 
ing changes  in  form  and  mechanism,  all  that  I  have  said 
about  total  or  partial  codification  or  simplification  in  the  way 
of  extirpation  and  substitution,  is  fully  applicable. 

VOL.  II,  B  E 
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With  a  view  even  to  changes  in  substance,  they  ought  to 
originate  with  lawyers  intimately  acquainted  with  the  system 
to  be  wrought  upon.  Or,  though  others  may  suggest  them, 
they  ought  to  be  submitted  to  the  judgment  of  such  lawyers 
before  they  are  executed.  None  but  they  can  determine  how 
far  such  changes  (though  consonant  to  sound  general  prin- 
ciples of  legislation)  would  accord  with  the  actual  circum- 
stances in  which  the  country  is  placed.  Not  to  mention, 
that  the  end  of  many  innovations  is,  in  truth,  often  accom- 
plished by  existing  law,  or  might  be  accomplished  by  some 
slight  modification  of  it.6T 

But  in  order  that  even  lawyers  may  be  fitted  for  guiding 
legislation,  it  is  necessary  that  they  should  be  lawyers  who 
not  only  possess  the  indispensable  requisite  of  familiar  ac- 
quaintance with  the  actual  system,  and  with  the  actual  posi- 
tion of  the  country,  but  who  also  are  acquainted  with  the 
science  of  legislation ;  therefore,  with  general  jurisprudence 
(including  comparative  jurisprudence)  as  an  integral  portion 
of  legislation ;  and  with  all  those  sciences  (such  as  political 
economy)  from  which  the  science  of  legislation,  considered 
as  the  science  of  law  as  it  should  be,  is  in  great  measure 
derived. 

Without  these  studies,  they  cannot  and  will  not  appreciate 
impartially  and  justly,  the  merits  and  demerits  of  the  exist- 
ing law,  the  wants  of  the  country,  the  expediency  or  in- 
expediency of  proposed  innovations.  Without  them,  they 
will  evince  the  '  morosa  morum  retentio.'  They  will  not 
evince  the  candid  readiness  to^admit  the  faults  of  the  ex- 
isting system,  and  to  lend  their  aid  to  amend  them,  which 
is  necessary  to  make  them  looked  up  to  by  the  public  as 
the  guides  of  legislation :  a  position  which,  with  this  readi- 
ness, (so  indispensable  to  their  guidance  in  all  successful 
legislation,)  they  infallibly  would  attain :  a  position  most 
honourable  to  the  profession,  and  lending  a  dignity  to  all 
its  members:  a  position. which,  with  a  view  to  the  public 
good,  it  is  necessary  they  should  attain.  It  is  not  in  the 
power  of  the  profession  to  prevent  a  change,  but  it  is  in 
their  power  to  take  the  lead  and  to  determine  the  course  of 
the  inevitable  movement :  to  discredit  and  crush  (with  the 
weight  of  influence  founded  on  reason  and  public  spirit) 
crude  and  mischievous  innovations ;  to  suggest  useful  inno- 
vations, and  to  carry  useful  innovations  suggested  by  others 
into  successful  execution. 

**  Utility  in  this  respect,  of  the  Court  of  Cassation. 
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Sound  legislative  reforms  (or  sound  innovations  on  the 
substance  of  the  existing  law)  are  not  to  be  expected  from 
the  undisciplined  sagacity  of  mere  laymen :  men  who  are 
neither  acquainted,  on  the  one  hand,  with  the  detail  of  the 
existing  system,  nor,  on  the  other,  with  the  general  prin- 
ciples of  law,  with  the  science  of  legislation  and  with  the 
sciences  related  to  it:  though  suggestions  from  such  men 
may  be  valuable.  Nor  can  they  be  expected  either  from 
men  who  have  acquired  by  mere  solitary  study  such  general 
principles,  or  from  lawyers,  however  extensively  acquainted 
with  their  own  system,  who  have  not  qualified  themselves  in 
the  manner  described. 

As  is  well  remarked  by  Lord  Bacon  with  regard  to  these 
two  last-mentioned  classes  of  men,  in  the  passage  just  re- 
ferred to  in  the  '  De  Augmentis,'  mere  speculators  on  law, 
however  good  their  general  principles,  have  no  adequate 
knowledge  of  the  actual  system,  or  of  the  circumstances 
modifying  the  application  of  such  principles,  and  which 
must  be  duly  appreciated  before  they  can  be  applied  in 
practice ;  whilst  merely  practical  lawyers,  though  never  so 
accurately  acquainted  with  the  actual  system,  and  with  mo- 
difying circumstances,  are  so  fettered  by  prejudices  in  fa- 
vour of  existing  institutions,  that  they  will  not  and  cannot 
perceive  and  admit  the  expediency  and  necessity  for  the 
changes,  which  inevitable  changes  in  the  conditions  of  so- 
ciety are  forcing  upon  them. 

Thus,  it  appears  clearly  from  the  history  of  the  English 
Law  that  the  Equity  of  the  Chancellors  sprang,  chiefly,  from 
the  illiberal  adherence  of  the  Common  Law  Courts  to  the 
defects  of  the  law  which  they  administered  and  of  the  pro- 
cedure by  which  they  enforced  it.  If  they  had  successively 
adjusted  their  law  and  procedure  to  the  successive  demands 
for  innovation  which  time  incessantly  engendered,  the  extra- 
ordinary jurisdiction  of  the  Chancellors  would  have  had  no 
plausible  ground ;  and  the  necessary  and  eternal  distinction 
-between  strict  Law  and  Equity  would  probably  have  been 
unknown  to  the  law  of  the  English  nation,  as  well  as  to  most 
of  the  systems  obtaining  in  other  communities. 

Some  enterprising  judges  in  modern  times  have  endea- 
voured, with  more  or  less  of  success,  to  get  to  their  own 
tribunals  matters  which  Chancery  had  engrossed :  [E.  g. 
Lord  Mansfield,  and  even  that  stickler  for  things  ancient, 
Lord  Kenyon.68]     But  whether  it  were  expedient  to  alter 

••  Read  v.  Broakman,  3  Term  Report*,  161. 
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in  this  patchwork  manner,  now  that  the  arbitrary  line  has 
been  drawn,  may  be  questioned. 


I  conclude  by  summing  up  the  considerations  on  which 
the  question  of  Codification  turns. 
Ritumiot        Such  are  the  evils  of  judicial  legislation,  that  it  would 
tion  of  codi-  seem  that  the  expediency  of  a  Code  (or  of  a  complete  or  ex- 
fication.       elusive  body  of  statute  law)  will  hardly  admit  of  a  doubt. 
Nor  would  it,  provided  that  the  chaos  of  judiciary  law,  and 
of  the  statute  law  stuck  patchwise  on  the  judiciary,  could  be 
superseded  by  a   good  Code.     For  when  we  contrast  the 
chaos  with  a  positive  code,  we  must  not  contrast  it  with  the 
very  best  of  possible  or  conceivable  codes,  but  with  the  code, 
which,  under  the  given  circumstances  of  the  given   com- 
munity, would  probably  be  the  result  of   an  attempt  to 
codify. 

Whoever  has  considere4  the  difficulty  of  making  a  good 
statute,  will  not  think  lightly  of  the  difficulty  of  making  a 
eode.  To  conceive  distinctly  the  general  purpose  of  a  sta- 
tute, to  conceive  distinctly  the  subordinate  provisions  through 
which  its  general  purpose  must  be  accomplished,  and  to  ex- 
press that  general  purpose  and  those  subordinate  provisions 
in  perfectly  adequate  and  not  ambiguous  language,  is  a  busi- 
ness of  extreme  delicacy  and  of  extreme  difficulty,  though 
it  is  frequently  tossed  by  legislators  to  inferior  and  incom- 
petent workmen.  I  will  venture  to  affirm,  that  what  is 
commonly  called  the  technical  part  of  legislation,  is  incom- 
parably more  difficult  than  what  may  be  styled  the  ethical. 
In  other  words,  it  is  far  easier  to  conceive  justly  what  would 
be  useful  law,  than  so  to  construct  that  same  law  that  it 
may  accomplish  the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and 
by  learned  and  judicious  lawyers,  have  been  expressed  so 
obscurely,  or  have  been  constructed  so  unaptly,  that  deci- 
sions interpreting  the  sense  of  their  provisions,  or  supplying  * 
and  correcting  their  provisions  ex  ratione  legis,  have  been 
of  necessity  heaped  upon  them  by  the  Courts  of  Justice. 
Such,  for  example,  is  the  case  with  the  Statute  of  Frauds ; 
which  was  made  by  three  of  the  wisest  lawyers  in  the  reign 
of  Charles  the  Second :  Sir  M.  Hale  (if  I  remember  aright) 
being  one  of  them. 

It  follows  from  what  I  have  premised,  and  will  appear 
clearly  from  what  I  shall  say  hereafter,  that  the  question  of 
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Codification  is  a  question  of  time  and  place.  Speaking  in 
abstract  (or  without  reference  to  the  circumstances  of  a  given 
community)  there  can  be  no  doubt  that  a  complete  Code  is 
better  than  a  body  of  judiciary  law :  or  is  better  than  a  body 
of  law  partly  consisting  of  judiciary  law,  and  partly  of  sta- 
tute law  stuck  patchwise  on  a  body  of  judiciary. 

But  taking  the  question  in  concrete  (or  with  a  view  to 
the  expediency  of  codification  in  this  or  that  community)  a 
doubt  may  arise.  For  here  we  must  contrast  the  existing 
law  (not  with  the  beau  idSal  of  possible  codes,  but)  with 
that  particular  code  which  an  attempt  to  codify  would  then 
and  there  engender.  And  that  particular  and  practical 
question  (as  Herr  von  Savigny  has  rightly  judged)  will  turn 
mainly  on  the  answer  that  must  be  given  to  another :  namely, 
Are  there  men,  then  and  there,  competent  to  the  difficult 
task  of  successful  codification  9  of  producing  a  code,  which, 
on  the  whole,  would  more  than  compensate  the  evil  that 
must  necessarily  attend  the  change  9 

The  vast  difficulty  of  successful  codification,  no  rational 
advocate  of  codification  will  deny  or  doubt.  Its  impossibility 
none  of  its  rational  opponents  will  venture  to  affirm. 
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Acts  and  forbearances,  the  objects 

of  rights  and  duties        48,  378,  406 

—  are  never  insulated    .  .165 
Adjective  and  substantive  law,  ex- 
planation of  the  terms             .611 

objections  to  the  terms .        .    788 

defect  of  the  division  and  ar- 
rangement adopted  by  Bentham 
under  these  terms   .  .791 

Aditio,  in  Roman  law,  a  necessary 

link  in  the  chain  of  title  402  ».,  927 

Administrative    and  constitutional 

law 73 

Administrator, 'a  universal  successor      59 

—  properly  a  condition  or  status    .     984 

—  why  treated  of,  in  law  of  things    985 
JEqvitas  sequitur  legem,  what,  if  fol- 
lowed literally?      .  .    668 

Agreement,  or  Convention  in  out- 
line       .        .        .        .        .      55 

Alienation  (or  Conveyance),  distin- 
guished from  contract  .      66 

—  dispositions    restraining,  prohi- 

bited by  Roman  law  liberd  re- 
public*  .        .        ...      61 

—  right  of,  not  necessarily  implied 

in  right  of  unlimited  duration .    862 
nor  confined  to  rights  of  un- 
limited duration  .        .    863 
was  of  the  essence  of  domi- 
nium or  property,  in  Roman  law    866 

and  is  so  in  theory  in  Scotch 

law,  tt.    .        •        •        •        •    864 
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Alienation,    nature   of  solemnities 

attached  to     ...  934 

Aliens,  condition  of        .        .        .74 

—  their  position  in  Borne  .  .  570 
Altius  non  tollendi,  servitus  .  839 
America,  constitution  of   United 

States  of         .         .        .        .    268 

—  authority  of  certain  State  Legis- 

latures not  respected  by  judges  678 
American  tribunals  influenced    by 

decisions  in  the  English  courts  691 
Analogical  reasoning,  nature  of      .  1041 

—  is  (1 )  contingently,  (2)  necessarily 

true 1042 

—  distinction   between  contingent 

and  necessary  truth        .         .  1043 

—  analysis  of   analogical   reason- 

ing, as  concerning  contingent 
matter 1046 

—  how  this  reasoning    is    distin- 

guished from  syllogism  and 
perfect  induction  concerning 
the  same 1047 

—  use  of  syllogism        .  1C47,  1050 

—  analysis  of  analogical  reasoning 

as  concerning  necessary  matter  1049 
Analogies,  competition  of  opposite, 
according  to  Faley,  arises  on 
the  application  of  law    •        .653 

—  as  well  written  as  unwritten     .    ibid 

—  Romilly's  mistake  as  to  Pale/a 

meaning         ....    ibid 

—  Faley' s  explanation  of  it  as  a 

source  of  disputation       .        .  1030 

—  examination   of  the  difficulties 

arising  from  this  source  .  .1031 
Analogy,  objects  improperly,  but  by 

close  analogy,  styled  laws       *      89 

—  definition  of  the  term  as  used  in 

common  parlance    .        .      171-173 

—  examination  of  the  various  mean- 

ings of  the  term  .  .  .  1036 
Analysis  of   law  by  Sir  Matthew 

Hale,  commended  and  quoted  44,  70 

—  of  six  first  lectures     .        .         81,  87 
Ancient  lights,  servitude  not  to  ob- 
struct       839 

Anger,  as  a  ground  of  exemption 

from  liability  .  .  .  513-516 
Animals,  in  what  sense  irrational,  n.    212 

—  are  governed  by  instincts  .        •    ibid 

—  not  by  laws  ♦  ibid 

—  Ulpian's  error  on  this  *  215,  569 
Anti-social  motives,  not  necessarily 

leading  to  evil  though  likely  to 

do  so 165 

Appeals  (outline)  ....      66 

—  statute    abolishing,  in  criminal 

cases      ....     397, 980 
Aristocracy,  every  supreme  govern- 
ment which  is  not  a  monarchy 
is  an 244 

—  different  forms  of.      .         .         .     245 
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Aristocracy,  of  those  usually  styled 

oligarchies      .        .        .        .245 

—  of  those  styled  aristocracies       .    ibid 

—  in  the  specific  meaning  of  the 

term ibid 

—  of  those  styled  democracies        .     ibid 
Arrangement  of  Corpus  Juris,  how 

carried  out  in  law  treatises  749,  750 

—  facilitated  by  division  between 

law  of  persons  and  law  of 
things 713 

—  what  included  in  law  of  persons     ibid 

—  what,  in  law  of  things       .         .     ibid 

—  reasons  for  postponing  the  law 

of  persons  to  the  law  of  things, 
and  treating  the  last  most  in 
detail     ....     752,  755 

—  Blackstone's  method  of  arrange- 

ment        760 

—  merits  of  his  method         .        .     ibid 

—  method  adopted  by  Roman  law- 

yers in  their  treatises      .         .     763 

—  method  adopted  by  Gains  .         .     764 

—  by  Justinian,  in  the  Institutes  765,  954 


954 


in    the 


766 
766 
767 
768 
ibid 


—  in  the  Code  and  Digest 

—  arrangement    adopted 

French  codes  . 

—  its  defects 

—  Bentham's  method 

—  Falck's  method . 

—  Hugo's  method . 

—  great  difficulty  of,  owing  to  the 

complication  of  each   branch 
with  another  .        .  795, 813 

—  great  importance  of  adopting  a 

clear  method  in  any  code   or 

treatise  on  law  ... 
Arrets  reglementaires  of  the  French 

parlements  .... 
Assythement,  a  ground  of  action  in 

the  law  of  Scotland  .        , 

Attempts  to  commit  crimes,  nature 

of. 

—  are  evidence  of  intention   . 

—  as  such,  are  called  overt  acts    . 

—  why  overt  act  required  to  render 

party  criminally  liable    .     455,  475 
Autonomic  laws,  what    .        .         .    540 

—  sometimes  opposed  to  public  law    781 


BACON,  Lord,  his  proposal  as  to 
authentic  records  of  judicial 
decisions        .  545, 676 

Bailee,  nature  of  obligation  which  is 

incurred  by     .        .        .        .    488 

Bairns'  part,  in  Scotch  law,  anti- 
quity of  the  principle  of  divi- 
sion, n 638 

Benevolence,  how  to  be  estimated  as 

a  motive         ....     164 

—  Hartley's  hypothesis  concerning 

it    .        .        .        «        .  167 
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Benevolence,  mistaken    views  re- 
garding Hartley's  hypothesis  .     167 

—  refutation  of-  the  hypothesis  as 

so  distorted,  n.       .        .        .168 
Bentham,  classes  rewards  among 

sanctions        ....      93 

—  not  the  inventor  of  the  theory  of 

utility,  n.        ....     167 

—  but  he  first  properly  examined 

and  stated  it  .        .         .        .    ibid 

—  his  mistake  in  blaming  judges  for 

legislating       ....     224 

—  his  definition  of  sovereignty       .     240 

—  his  objection  to  judiciary  law    .     663 

—  his  inconsistency  in  represent- 

ing   codification  as  a  simple 
matter    .        .        .        .        .676 

—  belongs  to  the  historical  school 

of  jurisprudence      .         .        .     701 

—  his  division  of  general  and  spe- 

cial codes        ....    715 

—  his  inconsistencies  on  the  subject 

of  status         .      713,715,722,726 

—  his  analysis  of  status .        .     722,  725 

—  remarks  on  his  method  of  ar- 

rangement      .        .    767,  791,  809 

—  his  attempt  to  get  over  the  diffi- 

culty inherent  in  a  definition 

of  property     ....     828 

—  his  criticism  on  the  word  '  title'  914 
Besitzes,  Das  Recht  des,  by  Savigny  55 
Blackstone,  his  fancy  that  custom 

exists  as  positive  law      .        .      38 

—  his  misapprehension  of  the  im- 

port of  the  division  between  the 

law  of  persons  and  things      43,  374 

—  his  commentaries  over-estimated      71 

—  his  erroneous  distinction  between 

law  and  particular  command  .       97 

—  his  error  in  supposing  that  human 

laws  are  of  no  validity  if  con- 
trary to  Divine  laws,  n.  .        .    220 

—  his  error  in  saying  that  a  master 

cannot  have  a  right  to  the  labour 

of  his  slave     .        .        •        .221 

—  his  definition  of  right        .        .     410 

—  his  erroneous  distinction  of  civil 

injuries  and  crimes  .        .416 

—  his  account  of  promulgation  of 

statutes 542 

—  his  hypothesis  about  customary 

law 555 

—  his  admirable  historical  chapter 

upon  the  Courts  of  Equity  of 
this  country   ....     635 

—  his  remark  about  the  decreta  of 

the  Roman  Emperors       .         .    654 

—  his  mixing  up  status  with  law  of 

things     ....     717,  750 

—  his  chapter  on  aliens,  &c. .        .     742 

—  inconsistency  of  the  system  of 

division  adopted  by  him  .        .    750 

—  logical  inaccuracy. of  his  division 
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of  law  regarding  rights  and  law 
regarding  wrongs  .  .  .751 
Blackstone,  practically  adopted  Sir 
M.  Hale's  order  in  putting  law 
of  things  before  the  law  of 
persons  .  752 

—  nature  of  the  rights  called  by  him 

'absolute  rights'    .      763,  755,  81fi 

—  his  method .     760 

—  in  a  tabular  form  (table  facing  p.)  1028 

—  in  what  points  his  method  is 

superior  to  that  of  the  Roman 
writers    „  761,796 

—  he  correctly  places  law  of  politi- 

cal conditions  under  law  of  per- 
sons       .        .        .        »        >     777 

—  errors  and  inconsistencies  of  his 

method    ....     761,  762 

—  his  reason  for  the  exclusion  of 

the  half  blood  .  .  »  913 
Brown,  Dr.,  his  true  exposition  of 

the  nature  of  the  human  will  .    425 
Butler,  his  admission  that  Chris- 
tianity as  revealed  is  imperfect     146 

—  the  ablest  advocate  of  hypothesis 

of  the  existence  of  a  moral  sense     1 53 

—  but  seems  rather  to  embrace  the 

compound  hypothesis      .        .157 

0.ESAR,  his  purpose  of  codifica- 
tion mentioned  by  Suetonius  .    701 
Canon  law,  ranked  by  Hale  and 

Blackstone  as  particular  .    652 

—  but  it  is  properly  singular         .    ibid 
Capacity,  meaning  of  the  term    734,  748 
Capacities  (with  rights,  &c),  con- 
stitute a  status        .        41,  706-712 

Capitis  diminutio,  use  of  the  expres- 
sion by  the  Roman  lawyers  364 
Caput,  how  it  differs  from  status,  364, 741 
Carrier,  responsibility  of       .        .     495 
Casus  (or  mishap),  a  ground  of  non- 

imputation      .        .        .34, 492 
Cessio  oonarum  in  insolvency,  a  suc- 
cession per  universitatem         .      61 
Chancellor,  Equity  dispensed  by    40,  634 
Child,  parent  and  (outline)    .        .      72 

—  rights  of  father  over,  are  rights 

in  personam    .        .        .    395,  970 

—  but  right  of  father  to  custody, 

&&  of,  are  rights  in  rem       396,  971 

—  difficulty  of  assigning  a  place  to 

these  rights  in  a  division  of 

law  into  public  and  private,  773,  774 
Children,  affection  for,  a  species  of 

narrow  benevolence  .  .164 
Cicero,  hk  perception  of  the  true 

source  of  customary  law  .        .    555 

—  his  birth  dates  the  commence- 

ment of  the  series  of  classical 
jurists     ....     568, 580 
Citizen,   Roman,  distinguished  by 

more  numerous  .rights     •        •    364 
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Civil,  various  uses  of  the  word  as 
opposed  to  criminal,  military, 
ecclesiastical,  &c   .  780 

Civil  laws,  use  of  the  expression  by 

Hoblus  .....      33 

Civil  injuries,   how  distinguished 

from  crimes      62,  63,  397,  416,  618 

—  error   of  Blackstone's  distinc- 

tion         416 

Civil  liberty 34 

—  Paley's  erroneous  definition  of  .    222 

—  true  nature  of  •        .  .    281 

—  is  the  absence  of  legal  restraint.     366 
Civil  procedure  (outline  of)    .        .66 

—  nature  of  Roman  .    605,  607 
Classes,  persons  distinguished  to, 

by  certain  rights,  duties,  &c    .    41, 

706,  712 
Classical   Roman    Jurists,    fancy 
custom   to   exist  as  positive 
law         ....      38*667 

—  their  jut  gentium      ...      84 

—  true  merits  of  their  writings      .   222, 

668,  1123 

—  why  called  classical  .        .        .    '680 
Code,  order  adopted  in  Prussian    .      44 

—  nature  of  Justinian's .  .    625 

—  arrangement    adopted    by    him 

purely  unscientific  .        .     626,  964 

—  enormous  fault  of  Justinian's,  if 

with  Pandects  considered  as  a 
code       ....  643  et  teg. 

—  ambiguity  of  term     .        .   671,1068 

—  great  difficulty  of  making  .        .    682 

—  expediency  of  consolidating  law 

into,  a  question  of  time  and 
place 684 

—  in  the  abstract  is  clearly  expe- 

dient    ....    664,  1056 

—  concerns  the  form  not  the  matter 

of  law 686 

—  does  not  necessarily  involve  in- 

novation upon  the  matter  686,  1061 

—  objections  to,  in  the  abstract,  and 

answers 685 

—  objection  of  Portalis,  that  it  is 

necessarily  incomplete    .        .    686 

—  objection  of  Hugo     .        .        .    687 

—  alleged  ill  success  of  French      .   689, 

1069 

—  and  of  Prussian        .        .        .    ibid 

—  estimate  of   Savigny's    treatise 

stating  objections  to        .         .     ibid 

—  judiciary      law      superinduced 

upon,  in  Prance  and  Prussia  .    690, 

697 

—  inconsistency  of  Savigny  in  urg- 

ing   failure    of   French    and 
Prussian         .  .691 

—  circumstances      under      which 

French,  was  compiled      .        .    692 
— -  its  deficiency  in  explanation  of 

leading  terms  .        .        .  692,  1070 
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Code,  same  defect  in  Prussian  693, 1071 

—  such  explanations  attempted  by 

Justinian        ....    ibid 

—  difficulty  of  supplying  such  ex- 

planations in  a       .        •        .694 

—  but  not  impossible  to  do  so       .    ibid 

—  ill  success  of  French  and  Prus- 

sian codes  exaggerated    .  ibid.  1069 

—  French,  not  intended  to  super- 

sede all  law    .... 

—  supplements  to,  contemplated  by 

authors  of  French  • 

—  ignorance  of  Roman  law  evinced 

by  authors  of  French 

—  similar  blunder  in  Prussian 

—  necessity  for   continual    super- 

vision and  amendment  of  a 
code 

—  Savigny's  objections  to  codifica- 

tion examined         .    698-703, 1072 

—  advantages    which  would  flow 

from  a  good    .        .  .    7M 

—  its  probable  effect  on  the  legs! 

profession        .        .         .  ibid.  1060 

—  servile    and  hasty   manner  in 

which  the  French,  waa  compiled    783 

—  practicability  of  a,    considered 

generally        .... 

—  depends  on  the  degree  of  skill 

which  can  be  brought  to  the 
enterprise       • 

—  must  be  planned  by  one  mind  . 

—  all  importance  of  first  intention 

—  qualifications  of  English  lawyers 

for  making  a  code  . 

—  although  it  does  not  necessarily 

involve  innovation,  yet  forsim- 
plicity  some  innovation  requisite  1061 

—  the  idea  of  a  code  is  modern     .   #** 

—  expediency  of  commencing  with 

a  digest «W 

—  or  digests.        .        .        .        .1062 

—  what  should  be  the  nature  of 

these  .  .   iw 

—  new  laws  should  be  worked  into  1063 

—  superiority  of  judicial  decisions 

founded  on,  to  those  founded 
on  ordinary  law 

—  a  code  is  as  convenient  for  appli- 

cation as  judiciary  law    . 

—  is  not  unalterable 

—  or  less  malleable  than  judiciary 

law         ..... 

—  not  peculiarly  liable  to  produce 

competition  of  opposite  analo- 
gies       ..... 

—  not  necessarily  incoherent 

—  not  rendered  unnecessary  by  pri- 

vate treatises . 

—  not  unfitted  to  wants  of  commu- 

nity       ..... 

—  objection  from  alleged  infinitude 

of  rules 
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Code,  objections  to,  derived  from 
defects,  errors,  and  alleged  ill- 
success  of  existing  codes.        .  1069 

—  Justinian's  code  •        .    ibid 

—  not  a  code  sensu  kodierno  •        .    ibid 

—  French  code      ....  1070 

—  defects  of  it  .        .        •    ibid 

—  Prussian  code  ....  1071 

—  was  not  intended  to  be  complete    ibid 

—  dispute  of  Savigny  and  Thibaut 

on  codification         .  .  1073 

—  of  criminal  law.    (See  Criminal 

Law) 

—  probability  that  some  attempt 

will  be  made  to  frame  a  coae 

in  this  country        .        .        .  1129 

—  it  must  be  accomplished,  if  at  all, 

by  scientific  lawyers        .        .1130 

—  not  by  public  men     .        .        .1131 

—  must  be  worked  out  on  a  precon- 

ceived plan     ....    ibid 

—  necessity  that  persons  employed 

in  constructing  it  should  be 
versed  both  in  theory  and 
practice  ....      1130-32 

—  Bacon's  opinion         .        .        .1131 

—  general  statement  of  the  consi- 

derations on  which  the  question 
of  codification  turns       .        .1136 
Codification,  possibility  and  condi- 
tions of  .        .        .        .        .18 

—  its  place  in  the  outline.     (See 

Code) 37 

Cognitio,  in  Roman  law .  .  .  608 
Coke,  Lord,  his  mastery  of  English 

law 1130 

Combinations,  simple,  of  rights  in 

rem  and  rights  in  personam  47,  56 
Command,  every  law  is  a      .         81,  90 

—  but  every,  is  not  a  law      •       94,  100 

—  analysis  of  the  term  .        ,         90-93 

—  is  a  signification  of  desire .        .      91 

—  how  related  to  duty  and  sanction    ibid 

—  how  distinguished    from  other 

significations  of  desire    .        .    ibid 

—  not  by  violence  of  motive  to  com- 

pliance   92 

—  Paley's  error  in  that  respect      .-   ibid 

—  it  is  a  law  when  it  obliges  gene- 

rally to  acts  of  a  class    .  94 

—  it  is  not  a  law  when  it  obliges 

to  a  specific  act  or  forbear- 
ance        ibid 

—  examples  of  each  kind      •        .      95 

—  distinction  does  not  depend  on 

whether  it  binds  one  person  or 
more 97 

—  error  of  Blackstone  and  others  in 

this  respect    ....    ibid 

—  divine  commands.    (See  Divine 

Law) 
Commit  apd  Omit,  distinction  be- 
tween, the  terms     •        .        •    438 


COM 
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Common  Law  Procedure  Acts,  *.  483, 620 
Common     Sense,     an     expression 
founded  on  hypothesis  as  to 
the  index  of  Divine  commands     108 
Commons,  House   of,  possesses  a 

portion  of  sovereignty     .        .251 

—  powers  of  members  are  delegated 

absolutely  by  constituents       .    ibid 

—  but  subject  to  an  implied  trust .    252 

—  the  performance  of  that  trust  en- 

forced by  moral  sanctions        .    263 

—  no  legal  sanction  for  the  per^    ibid 

formance    thereof    could    be 

created 

Compassing,  meaning  of  term  .  454 
Complexion,  moral,  of  an  act.  .  166 
Complication  of  each  branch  of  a 

legal  system  with  another       .     795 
Composite  State,  nature  of     .        .    264 
Compulsion  ( Vis)  a  ground  of  non- 
imputation      .        .        .       34, 514 
Condition.    (See  Status) 

—  or  Status,  constituted  by  rights, 

&c.         ....       41,  70G 

—  different  classes    of   conditions 

distinguished ....      69 

—  professional  and  domestic  condi- 

tions         782 

Condominium  or  concurrent  right 

inrtm 826 

Conduct,  human,  is  guided  by  rules  117, 

119 

—  and  by  authority       .        •        .  1 27 

—  utility  is  not  the  test  of  it.        .  160 

—  but  only  the  index  to  Divine 

commands      ....    ibid 

—  the  antecedents  which  determine 

it 165 

Confederation  of  States,  nature  of  239, 

264 

—  differs  from  a  federal  govern- 

ment .....  ibid 
Conferences,  preliminary  to  French 

Code 697 

Consent  of  the  people,  in  what  sense 

governments  exist  by  304 

—  in  no  other  sense  than  all  law 

obeyed  by  .        .    *    .    ibid 

—  in  what  sense  governments  origi- 

nate by  306 

Consideration,  absence  of,  from 
contracts,  how  it  affects  third 
persons 942 

—  difference  between  vicious,  and 

want  of ibid 

Consilium,  or  compassing,  meaning 

of  term 544 

Constitution,  theory  of  the  British .     251 
Constitutional    jealousy,     its    in- 
jurious effect  upon  the  form  of 

law 633 

Constitutional  Law,  meaning  of  the 

term 274 
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Constitutional   and  administrative 

law 73 

Constitutions  (Edietal)  of  the  Bo- 
man  Emperors,  made  in  their 
legislative  character  36,  538 

—  (Decretal),  in  their  capacity  of 

sovereign  judges  .       36, 536 

Construction  of  statute  law    .        .      66 

—  diffen  widely  from  induction  of 

judiciary  law  ....  649 
Contingent    remainders,    Fearne's 

treatise  on      ...  895 

—  how  distinguished  from  vested 

remainders  ....  ibid 
Contingent  right,  nature  of    .        .     890 

—  not  definable  in  same  way  as  a 

contingent  remainder      •        .    894 

—  future  right  is  always        .        .897 
Contingent  rights  in  rem  opposed  to 

vested 52 

Contingent  truth,  how  distinguished 

from  necessary  truth  .  .  1043 
Contract,  rights  in  personam  arising 

from 55 

—  distinguished  from  conveyance  .      56 

—  false  assumption,  that  govern- 

ment is  based  on     .        .        .    307 

—  rights  begotten  by,  are  jura  in 

personam        ....     384 

—  and   conveyance    may  be  con- 

tained  in  the  same  instrument     387 

—  not  distinguished  by  the  mere 

consent  of  parties   .        .        .    ibid 

—  to  sell,  in  the  department  of 

English  law  called  Equity, 
yests  jus  in  rem,  and  is  there- 
fore a  conveyance  .  .  .  388 
~-  nature  of  obligee's  right  which 
is  violated  by  a  person  who 
prevents  fulfilment  of     .  402 

—  intention  of  parties  to,  what  it 

means 456 

—  Paley's  definition  of  intention  of  ibid 

—  a  breach  of  contract  is  an  injury  489 

—  why  a  promise  is  binding  .        .  939 

—  object  of  solemnities  attached  to 

contracts  ....  940 
• —  why  solemnities    not   required 

when  there  is  a  consideration  of    941 

—  how  third  persons  are  affected  by 

absence  of  solemnities     .        .    ibid 

—  or  absence  of  consideration        .     942 

—  difference  between  vicious  consi- 

deration and  want  of  considera- 
tion       .        .         .        .        .942 

—  why  a  contract  strictly  so  called 

gives  no  right  in  re  as  against 
third  persons ....    ibid 

—  in  what  cases  it  becomes  an  alie- 

nation     943 

—  implied  contract  not  to  be  con- 

founded with  quasi-contract    .    946, 

948,  1018 
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Contract,  confusion  of  contract  with 
^  conveyance     «        .        .       .1001 

—  importance  of  clearing  up  this 

confusion        ....  1006 

—  often  used  as  synonymous  with 

convention  •    .    •    .         .        .1115 

—  meaning  of  the  term  in  Soman 

law         .         .  .        .    ibii 

—  uncertain  meaning  of  the  term 

in  English  law       •                .    ihU 
Contractu,  actions  ex      *        .        .      64 
Convention  or  agreements  in  out- 
line         55 

—  definition  of  (Roman  lawyers)  .1014 

—  meaning  of  the  term         .        .  1016 
Conveyance  (or  alienation)  distin- 
guished from  contract     .        .      56 

—  and  contract  may  be  contained 

in  the- same  instrument  .        .    387 

—  are    not   distinguished  by  the 

mere  consent  of  parties  .        .    ibid 

—  confusion  of,  with  contract        .  1001 

—  importance  of  clearing  up  this 

confusion  ....  1006 
Conveyancers,  practice   of,  not  a 

source  of  law.        .         .        ,564 

—  but  adopted  as  law  by  judges    4  ihid. 

656,667 
Corporation  distinguished  from  «*t- 

vereitas  juris  .        .  57 

Corporeal  and  incorporeal,  division 

of  things  into.  .  .  371,804 
Corporeal  hereditaments  in  English 

law        ...  372, 70S 

Corpus    delicti,   meaning    of    the 

term 479 

Corpus  juris,  cannot  be  arranged 

with  logical  rigour  .  67 

—  arrangement  of,  founded  on  dis- 

tinction between  law  of  persons 
and  of  things       713,  718,  765, 954 

—  other  possible  divisions  of         .    715 

—  inconsistency  of   the  divisions 

adopted  by  the  Roman  lawyers 
and  by  Blackstone  .        .        .750 

—  logical  defects  in  all  the  best  ar- 

rangements yet  made      .        .    796 
Covenant  for  title  (conveyance  with) 
vest*  jus  in  rem  sua  jus  in  per- 
sonam at  once         ...      56 

—  for  quiet   enjoyment,  same  re- 

mark applies  to  .        .333 

Crimes,  distinguished  from  civil  in- 
juries    .  62,  63,  307,  416,  519 

—  duties  arising  from    .        .  67 

—  infringements  of  primary  and 

absolute  duties  are ...     68 

—  classed  with  reference  to  the  re- 

spective rights  and  duties       .    ibid 

—  error  of  Blackstone's  distinction    416 

—  divided  into  crimes  juris  gentium, 

and  crimes  jure  civili      .        •    588 

—  meaning  of  this  division  •       •    $8* 
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Crimes:  this  division  tallies  with 
the  division  into  mala  in  se  and 
mala  prohibita         ,        .  590 

—  -what  is  necessary  to  a  definition 

of  crimes         ....  1092 

—  what  are  the  essentials  of  a  crime, 

or  the  grounds  of  imputation  1092- 

1096 

—  (1)  every  act  or  omission  which 

is  a  crime  supposes  criminal 
knowledge  or  negligence  (wtf 
scienter,  vel  negligenter) .        .  1092 

—  (2)  it  must  not  he  purely  invo- 

luntary .....  1095 

—  (3)  it  must  not  proceed  from  an 

instant  and  well-grounded  fear 
greater  than  the  fear  naturally 
inspired  by  the  law         .        .    ibid 

—  (4)  it  is  not  a  crime  if  done  in 

pursuance  of  a  legal  duty        .  1096 

—  (5)  or  of  a  legal  right  or  permis- 

sion granted  by  the  law  .        .    ibid 

—  (6)  an  overt  act  is  necessary      ,    ibid 

—  scheme  of  the  Roman  law-lan- 

guage in  regard  to  the  grounds 

of  imputation .        .        .        .  1092 

—  different  meanings  of  culpa  and 

dolus ibid 

—  of  malice  as  a  name  for  criminal 

design 1093 

—  inconsiderate    assumption    that 

malice  or  criminal  design  is  of 

the  essence  of  every  crime       •    ibid 

—  criminal  design  .        .        .  1093 

—  criminal  knowledge  short  of  cri- 

minal design  .•  ibid 

—  criminal  negligence  .        «        .  1094 

—  ignorance  never,  per  se,  a  justifi- 

cation of  crime        .        .        .  1095 

—  the .  nature    of    an    overt    act 

which  is  of  the  essence  of  a 
crime 1096 

—  attempts  to  commit  crimes         .  1097 

—  rules    for    the    application    of 

punishments   ....  1099 

—  tabular  statement  of  the  different 

kinds  of  crimes        .         .         .1101 
Criminal  procedure        ...      69 

—  jurisdiction,  in  whom  it  resided 

at  Borne          ....    604 
Criminal  Law,  why  generally  ex- 
cluded from  Justinian's  Insti- 
tutes       778 

—  very  small  portion  of,   therein 

treated 959 

—  difficulty  of  determining  place 

which  ought  to  be  assigned  to  it    960 

—  necessary^  first  to  determine  true 

distinction  between  public  and 
private  law     ....     ibid 

—  codification  of,  necessary     1075  et  seq. 

—  inconveniences  arising  from  the 

present  state  of  common  law   .  1075 
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Criminal  Law,  reports,  records,  and 

treatises  ....  1075 

—  difference  between  interpretation 

of  statute  and  common  law      .  1076 

—  much  of  present  law  founded  on 

antiquated  notions  .        .        .    ibid 

—  obscurity  arising  from  partial 

adherence  to  antiquated  no- 
tions        ibid 

— -  obscurity  arising  from  extending 
rules  to  cases  connected  by  re- 
mote analogies  .  1077 

— .inconsistent  definitions  of  theft     1078 

—  inconveniences  of   the    present 

statute  law     ....  1079 

—  inconveniences   of   having   two 

bodies  of  law,  one  common  and 

the  other  statute  .        .  1080 

—  advantages  of  combining  these  .1081 

—  method  of  arrangement  adopted 

in  the  French  Penal  Code        .  1089 

—  indefinite  extent        .        .        .  1090 

—  what  crimes  ought  to  be  included 

in  a  criminal  code   .  .    ibid 

—  to  what  territory  it  should  apply  1091 
Cruelty  to  animals,  duty  to  abstain 

from,  an  absolute  duty    .  67 

Cujus  est  solum  ejus  est  usque  ad 

cctium 839 

Culpa 34 

—  analysis  of        .  445,  472,  1092,  1094 

—  restricted  application   of    term 

by  lawyers,  especially  criminal 
lawyers 476 

—  Feuerbach's  analysis  of  the  term    477 

—  KosBhirt's  analysis  of  the  term  .    478 
Custom,  is  only  positive  morality 

until  it  receive  the  impress  of 
the  judge  or  legislator  .      37 

Customary  law,  general  and  local    .      38 

—  true  nature  of   .        .        .     103,  204 

—  Roman  notion  of  543 

—  is  a  part  of  positive  law     .        .    553 

—  Cicero's   account  of  how  it  is 

generated        ....     555 

—  is  not  founded  on  consensus  uten~ 

Hum ibid 

—  Blackstone's  erroneous  descrip- 

tion of  it         .        .        .        .     558 

—  is  a  species  of  judiciary  law       .    560 


J\E    BONIS,    statute   liberally 
-*-'    construed      ....    656 
Be  jure  possessionis,  treatise   by 

Savigny  commended        .        .       55 
Dead,  universitates  juris  devolving 

from  the  dead  as  such     .  59 

Decisions,  process  of  extracting  law 

from.    (See  Judiciary  Law) 
Declaratory  laws,  so  called,  are  often 

imperative    #  .      ,  .        .        .     101 
—  are  not  laws  proper   .        ,        ,219 
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Declaratory  lavs,  nature  of  .  658, 659 
Decretee  of  the  Roman  Emperors 

made  in  their  judicial  function      36, 

636 
Defence,   persons  whose   duty  is, 

against  foreign  enemies  .  .  72 
Defences  (incidental)  conduct  of  66 

Definitions    of    leading   terms   in 

jurisprudence,  absence  of,  in 

French  and  Prussian  codes     ,     692, 

693,  1070,  1071 

—  importance  of  their  being  given 

distinctly        .        .         .        .1110 

—  neglect  of  this  in  treatises  on 

law ibid 

Delegation  of  sovereign  power  to 

political  subordinates      .        .    250 

—  to  representatives      .        .        .251 

—  may  be  subject  to  a  trust,  or  may 

be  absolute     ....    ibid 

—  in  this  country  it  is  subject  to  a 

trust 252 

—  how  the    performance  of  that 

trust  is  enforced      .        .     252,  253 

—  cannot    be    enforced    by    legal 

methods  <        .        .        .    254 

Delict,  or  injury     ....      34 

—  extensive  meaning  of,  in  Roman 

Law 64 

—  actions   arising    out  of,  nearly 

allied  to  actions  arising  out  of 
contract 488 

—  nature  of  quasi  delicts  .    945 

—  distinction  of,  from  quasi  delicts, 

is  illogical  and  superfluous  .  959 
Delicto,  actions  ex  .  .        .64 

Delicts  are  violations  of  rights  or 

duties 44 

—  included  in  consideration  of  sanc- 

tioning rights  and  duties         .      45 

—  rights  in  personam  arising  from 

delicts              .        .        .        55,  62 
Demand,  peculiarity  of  English  law 
in  not  requiring,  before  action 
brought          ....    486 
•  -  consistency  of  Roman  law  in  re- 
quiring    490 

—  without  it,  a  person  is  not  t» 

mord ibid 

Democracy,  definition  of         .        .  245 

—  sovereign  power  of  democracies  251 

—  the  nature  of  popular  govern- 

ment       284 

—  Hobbes'  remarks  on  democrati- 

cal  government  286 

Deontology,  science  of  legislation  a 

department  of  33,  85 

—  the    science    of,    is    Bentham's 

name  for  ethics  .117 

—  tendency  to  confound   positive 

morality  with  it.    (See  Positive 
Morality)        ....    220 
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Descent,  notion  of,  involved  with 
description  of  righto  as  limited 
or  unlimited  in  respect  of  du- 
ration     .        .  859, 869,  a. 

Desire  (or  Wish),  place  o£  amongst 

the  leading  notions  94 

—  explanation  of  the  supposed  con- 

flict between,  and  will  .462 

—  cannot  be  directly  controlled  by 

the  will iind 

—  may  be  destroyed  by  the  will  in- 

directly   ibid 

Despotic  government,  nature  of  .  283 
Detention,  Bationale  of  right  of  .  65 
Determinate     and     indeterminate 

bodies,  distinction  between  .  191 
Detinue,  nature  of  action  formerly 

properly,  and  still  in  common 

legal  parlance,  so  called  .  .  389 
Digest,  Roman,  materials  on  which 

founded  ....    635 

—  arrangement  of,  purely  unscien- 

tific        ...        .    626,954 

—  enormous  fault  in  code  and,  if 

together  considered  as  a  code  .  643 
Dignity,  whether  rights  belonging  to 

a,  are  part  of  the  law  of  statue    977 
Direct  legislation    .                 86,  37,  547 
Divine  Law,  the  ultimate  test  of 
positive  law  and  positive  mo- 
rality       75 

—  analysis    .        .        .        .         81, 83 

—  meaning  of  term        ...      88 

—  one  division  of  laws  proper        .    ibid 

—  identical  with  natural  law  pro- 

perly so  called        ...      88 

—  how  distinguished  from  human 

law 106 

—  is  partly  revealed  and  partly  un- 

revealed  ....    ibid 

—  nature  of  index  to  nnrevealed    .    107 

—  different  hypotheses  as  to  na- 

ture of  that  index  .  .    tW 

—  hypothesis  of  a  moral  sense  ibid 

—  hypothesis  of  principle  of  utility     109 

—  true  statement  of  principle  of 

utility ibid 

—  principle  of  utility  inferred  from 

tendency  of    human    actions. 
{See  Utility)  .        .  .ibid 

Division,  main,  of  subject  of  the 

lectures 35 

—  of  law  with  reference  to  its  pur- 

poses       42 

—  between  law  of  persons  and  law 

of  things  is  arbitrary      .  43 

its  use  and  history        .        .    ibid 

not  perfectly  distinct    .      44,  717 

—  of  corpus  juris  ...  715,787 

—  inconsistency  of  that   adopted 

by  the  Roman  lawyers  and  by 
Blackstone     «...    750 
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Division  of  law  of  things  .  787  et  seq. 
Dolus,  meanings  of  the  term .  445,  1092 
Domestic,  law  of  domestic  growth  .      39 

—  conditions  opposed   to  profes- 

sional      69 

Dominia — Obligations,  distinction 
between,  by  Soman  lawyers, 
answers  to  that  between  jus 
in  rem — in  personam  of  the 
modern  civilians     ...      60 

—  consequence  of  misunderstanding 

of  these  terms  by  authors  of 

French  code    ....     696 
Dominion,   various    meanings    of.    817 

(See  Property) 
Dominium,  larger  meaning  of,  with 

Boman  lawyers      ...      47 

—  but  they  expected  the  right  of  a 

universal  successor  from .  878 

Dominium — Servitus,  distinguished     60, 

822 

Dominus,  possession  of,  not  an  ex* 

ercise  of  the  right  of  possession      64 

Droits    intigraux,  as  opposed    to 

Droits  (Bentham)  .  .828 

Drunkenness,  as  a  ground  of  exemp- 
tion from  liability  .        .    610,  612 

Duration,  a  ground  of  distinction 

between  rights  in  rem  61,  869 

—  Quart,  Whether  this  distinction 

is  of  importance  in  general  ju- 
risprudence ?  *.  .        .    868 

— -  according  to  Bentham,  capacity 
of  indefinite  duration  is  an 
element  in  the  definition  of 
political  society      .        .        .    240 

Duties,  relative  and  absolute  .         34,  67 

—  with     rights,    &&,    constitute 

status     ....      41,709 

—  relative,  answering  to  rights  in 

rem,  are  negative     .      46,  381,  965 

an  objection  to  this  position 

answered        ....    813 

—  sanctioning  (in  outline)     .        .      62 

—  arising  from  crimes  ...      67 

—  are  correlative  to  commands       91,  94 

—  are  relative  or  absolute  .412 

—  distinctions  of,  with  regard  to 

the  objects  to  which  the/  relate    413 

—  self-regarding  ....    414 

—  distinction  of  duties  analogous 

to  distinction  between  jus  pub- 
licum and  jus  privatum  .        .416 

—  distinction    between    those  en- 

forced civilly  and  those  en- 
forced criminally    .        .        .    ibid 

—  those  which  are  absolute  are  en- 

forced criminally    .        .        .    417 

—  certain  absolute  duties  belong  to 

law  of  political  status     .        .    814 
Duty,  one  of  the  leading  notions    .      34 

—  implied    by    command.      (See 

Command)     ....      83 
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EASEMENT.    (See  Servitude) 
—  distinction    between,    and 
property  .        .        .    822, 831 

—  meaning  of  the  term  .        .    ibid 

—  difficulties  which  encumber  the 

term 835 

—  not  quite  identical  with  servi- 

tude in  sense  of  modern  civi- 
lians        ibid 

—  but  will  be  so  used  by  author    .    ibid 

—  is  a  fragment  of  property  .    831,  843 
Economical  conditions  opposed  to 

professional  .  .  .  .782 
Edict  of  Pretor,  general  and  special, 

difference  between .        .        .611 

—  why  styled  perpetual  .618 

—  change  made  under  Hadrian  re- 

specting        ....    623 
Edictal    constitutions    of    Roman 
Emperors  made  in  their  legis- 
lative character  36,  634 
Ejectment,  is  what  Boman  lawyers 

would  call  actio  in  rem  .  389 

—  its  origin,  n 834 

Eldon,  Lord,  his  reluctance  to  extend 

a  rule 668 

—  and  to  generalise  680 
Elegantia,  meaning  of  the  term  as 

applied  to  law         .  552, 677 

Emperors,Boman,  legislated  directly 

by  constitutions    • .        .      36,  533 

—  and  indirectly  or  judicially  by 

decreta  and  rescripta  36,  686 

Emphyteusis,  right  of  866,  879-881,  884- 

886 
Entails  of  English  law  ...  62 
Equity,  various  meanings  of  40, 594  et  seq. 

—  contract  of  sale  in    .        .  388 

—  origin  of  the  term  575 

—  meaning  of  term  as  applied  to 

jus  prmtorium         .  577, 578 

—  meaning  of,  as  denoting  a  body 

of  law    .        .        .        .        .     602 

—  as  a  distinct  body  of  law,  is  not 

universally  present  in  all  sys- 
tems        634 

—  is  nearly  confined  to  Boman  and 

English  law    ....    ibid 

—  history  of  English  courts  of,  well 

given  by  Blackstone  635 

—  difference  between  Boman  and 

English  ....     636,  641 

—  error  of  supposing   Equity  in 

England  to  denend  on  the  ar- 

bitrium  of  the  judge  .  .610 
Erie  (Sir  William),  Mr.  Austin's 

letter  to.        .  18 

Error,  when  a  ground  of  exemption 

from  liability  .     496-603 

Estate  and  effects,  the  totality  of 

a  man's  means  819 

—  in  fee  simple,  not  defined  either 

by  Hale  or  Blackstone    .        .    828 
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Estate  in  fee  simple,  not  absolute 

property         ....    866 
Ethics,  ambiguity  of  the  term        .      17 

—  (or  deontology),  science  of  legis- 

lation a  department  of    .        .33 

—  leading  principles  of,  may  be  at- 

tained by  all  .        .        .        .    136 

—  causes  of  present  imperfect  state 

of  knowledge  of    .        .    136  et  seq. 
— importance  of  wide-spread  know- 
ledge of         .        .        .       137,  143 

—  might  be  made  to  rank  with 

sciences  capable  of  demonstra- 
tion .        .        .        .140 

—  Locke's  opinion  to  thAt  effect    .     141 

—  definition  of  science  of      .        .177 

—  consists  of  (1)  legislation,  (2) 

morals    .....    ibid 

—  field  of,  surveyed  in  these  lec- 

tures, circumscribed  by  an  un- 
defined boundary,  n.       .         .    466 
Event,  one  of  the  leading  notions  .      34 
Events,  as  causes  of  rights  and 

duties 48 

—  how  distinguished  from  persons 

and  things    . .        .        .        .375 
Evidence,  rationale  of    .        .        .66 

—  of  an  act,  frequently  confused 

with  the  act  itself  .        .        .    442 
Ex   contractu,    ex   delicto,   rights 

arising    .....      55 

actions    ....      64 

Ex  delicto,  obligations,  nearly  allied 
to  obligations  quasi  ex  con" 
tractu.     (See  Delict)        .         ,    489 
Execution  of  judgment ...      66 
Executive  and  legislative,  distinc- 
tion of  political  powers  into    .     255 
Executor,  a  universal  successor      .      59 

—  properly  a  condition  or  status,  718, 984 

—  why  treated  of,  in  law  of  things    985 
Extensive  interpretation    40,  1025,  1027 


FACT,  one  of  the  leading  notions      34 
Facti  ignorantia,  a  ground  of 
flon-imputation    .        .   34,  495  et  seq. 
Facts  and  events,  as  causes  of  rights 

and  duties      ....      48 
Facts,  how  distinguished  from  per- 
sons and  things      .        .        .    375 

—  sometimes,    but     not    always, 

synonymous  with  events        .    ibid 
Facultas  persona    competent   sine 

respectu  ad  certam  personam    .      46 

in  certam  personam         .    tfrtrf 

Faculty,  commonly  denotes  a  right    734 

—  but    also    denotes    capacity  or 

ability  to  acquire  a  right        .    ibid 
Falck,  his  Encyclopaedia         .        .71 

—  remarks  on  his  method  of  ar- 

rangement     .        .        .        .768 
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Falck,  his  mistaken   criticism  on 

Hale's  arrangement         .  777 

Father,  rights  of,  over  child  an 

rights  in  personam .  395 

—  but  rights  of,  to  custody,  &c,  of 

child,  are  rights  t»  rent  .  395,  970 
Fearne,  his  treatise  on  Contingent 

Remainders  ....  895 
Federal  Government,  nature  of   239,  264 

—  how  it  differs  from  &  confedera- 

tion of  states  .        .         .    ibid 

Felonies  and  misdemeanours,  qu.  the 

use  of  retaining  the  distinction  1088 

—  how  distinguished  .         .  1089 
Feudal  institutions,  distinction  be- 
tween real  and  personal  rights, 

a  consequence  of    •        •        .60 

—  origin  of  .         .        .         .      880,  884 
Feuerbach,  his  analysis  of  guilt  477 

—  his  agreement  with  the  author 

upon  the  meaning  of  the  dis- 
tinction between  dominium  and 
oMigmtio  as  understood  by  the 
Romans 395 

Fichte,  his  remark  about  the  func- 
tions of  government        .         .    790 

Fictions,  why  resorted  to  as  a  mode 

of  altering  the  law  629,  630 

Forbearance,   one  of  the  leading 

notions 34 

—  meaning  of  the  term         .        .    377 

—  is  not  willed  but  intended  .    437 

—  how  distinguished  from  omission  438 
Forbearances  (with  acts)  the  objects 

of  rights  and  duties       48,  378,  4o6 

—  only,  the  objects  of  jus  in  rem  681,  965 
Foreign,  law  of  foreign  original     •      39 

—  sovereigns  may  have  rights        .    298 
Foreigners,  subject  to  laws  of  coun- 
try which  they  inhabit    .        .    341 

—  their  peculiar  condition  in  an- 

cient Rome     ....    570 
Formula,  nature  o£  in  Roman  pro- 
cedure   606, 607 

Fountains  or  sources  of  law  .         35.  38 

—  meaning  of  the  phrase      .     526,  527 
Franchise  is  a  right  in  rem,  not  ex- 
ercised over  a  determinate  f  ob- 
ject.   (See  Jus  in  rem)   .     400, 987 

Frauds,  statute  of,  liberally  con- 
strued   .....    656 

Frederic  of  Prussia,  the  Great,  his 

position  in  the  German  empire    260 

—  his  intention  in  framing  a  code  .    690 
Free  Government,  nature  of  .        .281 
French  Codes,  method  of  arrange- 
ment adopted  in  766 

—  their  defects  ....  ibid 
French  law,  sale  of  an  immovable  in  387 
Fungible  and  not  fungible,  division 

of  things  into         •  .     807 

Future  rights,  m  rem,  opposed  to 

vested 52 
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Future  rights  id" rem  opposed  to 

contingent  rights    .        .        .    890 

—  rights  are  always  contingent     .    897 

GAIUS,  how  "delicts  considered  by      63 
—  title  de  conditions  homi- 
num  .        .  .    374 

—  arrangement  of  his  treatise  on 

law  .        .        .    764 

Gemeines  Becht  ia  Germany  .  690 

General  and  local  customary  laws  38,  551 
General  jurisprudence,  Austin's  pro- 
posed larger  work  on  .17 

—  distinguished  from  particular  ju- 

risprudence    .  .     33,  1108 

—  a  preparative  to  the  study  of  the 

science  of  legislation       .        .    ibid 
General  Utility.     (See  Utility) 
General  and  special  codes      .        .715 
Gentium.  (For  Jus  Gentium,  Bee  Jus) 
Gentz,  F.  von,  his  mistaken  views 

of  the  origin  of  government    .     834 
German  Empire,  States  composing, 

how  far  independent       .     260,  269 
German  Jurists,  their  misapplica- 
tion of  Kant's  language  as  to 
j  subject  and  object    .        .     293,  737 
German  Philosophers,  their  false 

notion  of  government      .        •    833 
Germany,  Roman  law  obtaining  in       40, 

656 
Gilbert,   C.B.,  his  historical  work 

on  equity        ....     636 
Godwin,  his  mistake  as  to  the  theory 

of  utility        .        .        .        .167 

—  that  theory  involved  in  his  prin- 

ciples of  justice,  ».  .        .        .    ibid 

—  his  speculations  as  to  the  possi- 

bility of  doing  without  a  go- 
vernment       ....    790 
Good  name  (right  to)     .        .       49,  816 
Government,  Kant's  division  of  the 

different  kinds  of    .      257,  849,  352 

—  nature  of  free    ....    281 

—  popular  government  may  be  in- 

ferior to  monarchical  in  a  well- 
instructed  community     .        •    290 

—  not  so  in  one  imperfectly  in- 

structed   ibid 

—  does  not  exist  by  consent  of  peo- 

ple        ....     304, 307 

—  false  hypothesis  of  original  con- 

tract as  basis  of  307 

—  false  notions  of  German  philo- 

sophers on  the  subject.    (See 
Sovereign,  Sovereignty)    .        .     333 

—  Fichte's  remark  about  the  func- 

tions of 790 

Grotius,  his  definition  of  rights  in      46 
rem,  in  personam    .        .       46, 381 

—  his  confusion  of  positive  morality 

with  what  morality  ought  to  be    222 

—  his  definition  of  Sovereignty     .    241 

VOL.  II.  8 


Guardian,  rignta  o£  over  ward,  are 

rights  in  personam .  395,  970 

—  but  rights  o£  to  custody,  &&,  of 

child,  are  rights  t»  rem  .        .    971 

—  difficulty  of  assigning  place  to 

these  rights  in  a  division  of 
law 'into  public  and  private     .    774 
Guilt,  analysis  of  •        .        .        .    472 

—  restricted  application  of  term  by 

lawyers,    especially    criminal 
lawyers 476 

—  Feuer  bach's  analysis  of  the  term    477 

—  Rosshiit's  analysis  of  the  term  .    478 


TTABITATiO,  not   properly  a 
-"■    servitude     .        .        .     853, 896 
Hares  legitimus,  in  Roman  law,  a 

universal  .successor..  .  .  59 
Hareditae  jmcens,  in  Roman  law, 

what 365 

Hale,  Sir  M.,  his  correct  notions  on 

the  relative  order  of  the  law  of 

persons  and  the  law  of  things      44 

—  and  in  rejecting  the  division  be- 

tween public  and  private  law  .      70 

—  his  error  as  to  extent  of  law  of 

persons 374 

—  his  Mastery  of  English  law  377,  1130 

—  his  share  in  drawing  the  Statute 

of  Frauds       .        .        .        .683 

—  his  inconsistency  in  placing  the 

relation  of  ancestor  and  heir 
in  law  of  persons,  but  executors 
and  administrators  in  law  of 
things  •  718 

—  his  use  of  the  word  ability         .    734 

—  correctly  places  the  law  of  poli- 

tical condition  in  the  law  of 
persons 777 

—  his  correct  designation,  'Pleas  of 

the  Crown'     ....    779 

—  his  use  of  the  word  economical  .  7&2 
Half  sovereign  states,  nature  of  .  258 
Hanover,  an  independent  sovereign 

state 262 

Hartley,  Dr.,  his  hypothesis  as  to 

the  nature  of  benevolence  .  .  167 
Heedlessness,  its  place  among  the 

leading  notions  .      34 

—  why  necessary  to  analyse  .        •    422 

—  how  it  differs  from  negligence   .    440, 

444,  474 

—  how  from  intention   •        .        .    441 

—  criminal  heedlessness  .  .  1094 
Heineccius,  his  erroneous  notion  of 

status     .        .        .        .        .720 

—  his  division  of  status  into  those 

qui  ex  ipsd  naturd  proficiscun- 
tur  and  those  qui  ex  jure  ci- 
vili  descendunt        .        .        .    743 

—  his  errors  respecting  .acquisition 

of  jus  in  rem.        .        .     996,997 
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Heir,  a  universal  successor    .        •  69 

—  properly  a  condition  or  statin   .  984 

—  why  treated  of  in  law  of  things  986 
Historical  school  of  jurisprudence, 

how  term  understood  by  Ger- 
mans       702 

Hobbes,  his  Leviathan  quoted        •      88 

—  his  definition  of  sovereignty       ,    241 

—  his  proposition  that '  no  law  can 

be  unjust,' » 276 

—  true  meaning  of  the  proposition     ibid 

—  the  main  design  of  his  writings 

misunderstood,  n.   .  .     287 

—  not  intended  as  a  defence  of  mo- 

narchy    ibid 

—  his  capital  errors,  n. .        .     287,  288 

—  priestly  origin  of  lite  antipathy 

with  which  he  is  regarded      .     288 

—  no  vestige  of  atheism  in  his  writ- 

ings,  n. 289 

Honour,  laws  of,  are  rules  of  posi- 
tive morality  .        .        .        .187 
Hugo,  his  history  of  the  Roman  law      33 

—  remarks  on  his  method  of  ar- 

rangement     ....    769 

—  his  groundless  objections  to  a 

code       ....     687,  701 

—  his  inconsistency  in  this  respect  1068 
Hume,  assumes  the  existence  of  a 

moral  sense  as  well  as  principle 

of  utility        :        ...  162 
Husband,  rights   of,  which  are  in 

personam        ....  896 

—  rights  of,  which  are  in  rem  *  ibid 
Husband  and  wife  (outline)  ...  72 
Hypotheca  ....  66, 882 
Ifypothique  Ugale  in  French  law     •  980 


IGNORANCE   considered   under 
grounds  of  non-imputation      34,  496 
Ignorance  of  law,  not  generally  a 
ground  of  exemption  from  liabi- 
lity          497 

—  reasons  for  the  rule  .        .        .    ibid 

—  existence  of  this  ignorance  is  an 

inevitable  consequence  of  judi- 
ciary law        .        •        •        .     674 

—  whence  this  arises     .        .        .    ibid 

—  same  evils  may  attend  statute 

law 676 

Immovable,  sale  of,  in  French  law  887 
Imperfect  laws,  nature  of  .     101 

Imputability,  meaning  of  the  term     472, 

473 
Imputation,     grounds     of.      (See 

Crime)  .  .  .34,  1092,  1096 
Incapacity,  meaning  of  the  term  734,  748 
Inchoate  rights  in  rem  opposed  to 

vested 62 

Incident  (with  fact  or  event)  one  of 

the  leading  notions.        .        .      34 

—  its  meaning  .        .    376 
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Incorporeal  and  corporeal,  division 

of  things  into .        .              371,804 
Independence,    necessary  to  sove- 
reignty    226 

Index  to  the  Divine  commands       83-85, 

466  s. 
Induction,  by  which  rules  are  ga- 
thered from  judicial  decision  .      66, 

642-649,  678 

—  perfect,  how  distinguished  from 

analogical  reasoning  .  1047 

Infancy,  a  ground  of  non-imputation      34, 

606 

—  excuse  of,  founded  on  presumed 

ignorance  of  law  507 

—  Bentham's  explanation  erroneous    510 

—  Blackstone's  also       .  .511 
Infefhnent,  meaning  of,  in  8cotch 

law 392 

Inferior,  superior,  &c.,  involved  in 

the  notion  of  command  .  .  83 
Infringements  of  rights  in  rem,  t* 

personam,  remedies  for  .  .65 
Injunction  (or  interdict)  belongs  to 

general  jurisprudence  .      65 

—  analogous  to  Roman  interdict    .    608 
In  jure  cessio,  a  proceeding  in  Ro- 
man law         ....    609 

Injuries  are  violations  of  rights  or 

duties     .....      44 

—  included  in  consideration  of  sanc- 

tioning rights  and  duties  45 

—  right  arising  from     .  55,  62 

—  is  always  a  right  in  personam    .     388 
Injury  (or  delict)  its  place  in  outline      S3 

—  meaning  of  the  term.        .     473,  478 

—  intention  or  inadvertence  is  of 

the  essence  of.  .  484  tt  seq. 

— -  a  breach  of  contract  is  an  injury    491 

—  every  right  of  action  founded  on 

an  injury        .        .  792,  793 

Injustice,  analysis  of  the  term,  ft.  .     275 
In  rem,  meaning  of  the  expression. 

(See  Jus  in  rem)  990 

In  rem,  in  personam.    (See  Rights) 
Insanity,  a  ground  of  non-imputation      34, 

506 

—  the  excuse  founded  on  presumed 

ignorance  of  law  •     ibid 

—  Bentham's  explanation  erroneous     510 

—  Blackstone's  also       •  .511 
Insolvency,  succession  per  univer- 

sUatem  by,  treated  of  in  out- 
line .        .         61,  62 
Instinctive,  meaning  of  the  term    .     149 

—  is  merely  negative    . 

—  does  not  furnish  any  explanation 

of  the  act  to  which  it  is  applied 

—  men  as  well  as  lower  animals 

have  instincts.        •  .215 

—  Ulpian's  mistake  in  classing  in- 

stincts of  animals  with  laws    .    215, 

569,  584 
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Institutes  of  Justinian,  method  of 

arrangement  adopted  in  .    765,  954 

—  confined  almost  entirely  to  jus 

'privatum        ....    955 
Institutes  of  Gains,  method  of  ar- 
rangement adopted  in  764,  954 
Instruction,  public  duties  of  those 

engaged  in  ....  72 
Insulated,  acts  are  not  .  .110, 164 
Intention,  its  place  amongst  the 

leading  notions       ...      84 

—  combines  with  motive  to  fix  the 

quality  of  an  act     .  .     165 

—  often  confounded  with  motive   .    355 

—  (see  Witt,   Act*,    Forbearance), 

why  necessary  to  analyse  mean- 
ing of,  in  treatise  on  jurispru- 
dence      422 

—  how  confounded  with  will  428, 433, 450 

—  how  it  differs  from  negligence, 

rashness,  &c ....    441 

—  intention  to  do  futuse  act,  analy- 

sis of      .....    449 

distinguished  from  a  simple 

desire  of  the  same  object         .    ibid 

—  —  is  a  desire  of  an  object  with  a 

belief  that  we  shall  do  acts  to 
attar*  it  ....    450 

—  to  forbear  from  an  act,  analysis 

of 452 

—  to  do  future  act  is  always  revo- 

cable .    453 

—  meaning  of  the  term  intention, 

when  employed  without  refer- 
ence to  wrongs  .    455 

—  intention  of  legislator.    (See  In- 

terpretation of  Statute  Law)  455, 645 

—  of  testator  .    456 

—  of  parties  to-a  contract  .    ibid 

—  whether  in  any  case  intention/ 

alone  can  be  treated  as  a  wrong    475 

—  intention  ar  inadvertence  is  of  the 

essence  of  the  injury       .        .    484 

—  equally  so  in  breaches  of  con- 

tract as  in  other  injuries         .    491 

—  this  proved  by  grounds  of  ex- 

emption from  liability    .        .    492 

Interdict  or  injunction  belongs  to 

general  jurisprudence      .        •      65 

Interdict,  procedure  on  ...        .     608 

Intermediate  hypothesis  between 
theory  of  utility  and  hypothesis 
of  a  moral  sense     .  39,  157 

International  Law.  (See  Positive 
International  Morality) 

International  morality.  (See Positive 
International  Morality) 

Interpretation,  statutes  passed  for 

purposes  of,  are  not  strictly  laws     100 

Interpretation,  spurious  kind  of  in- 
terpretation called  extensive  .      40, 

696,  651,  1029 

—  of  statute  law   ,        ,        .       66,  644 
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Interpretation  of  statute  law  differs 

from  induction  of  judiciary  law    649 

Pale/s  remarks  on  this  differ- 
ence .        .     653 

Sir  Samuel  Romilly's  remarks 

on  the  same    ....    ibid 

—  what  is  the  true  and  proper  object 

of  interpretation     .        .        .  1023 

—  how  intention  of  legislator  dis- 

covered   ibid 

—  from  literal  meaning  of  the  words    ibid 

—  sometimes  from  other  indicia    .  1024 

—  causes  which  have  led  to  extended 

or  restricted  interpretation      .  1025 

—  this  is  really  judicial  legislation  1026 

—  in*  what  sense  interpretation  pro- 

per may  be  restrictive  or  ex- 
tensive    1027 

—  grammatical,  how  opposed  to  lo- 

gical     ibid 

—  misapplications  of  the  term  .  1029 
Inter  vivos,  Alienee  by  transfer  inter 

vivos,  a  singular  successor  58 

Intestate  succession  ab,  a  species  of 

universal  succession  59,  62 

Involuntary,  uncertain  meaning  of 

the  term         ....    430 
Issue,  represented  in  Roman  pro- 
cedure by  the  formula    .     606,  607 

TULEX,  his  office  and  duty  .  606 
*"*   —  how  his  functions  differed 

from  those  of  an  English  jury  607 
Judge-made  law,  the  expression  used 

by  Bentham.     (See  Judiciary 

Law) 224 

Judges,  their  legislative  power.  (See 

Judiciary  Law) 

—  functions  of  judges,  in  outline  66,  72 
Judgment,  right  arising  from  .  67 
Judgments,  their  place  i  n  the  outline  66 
Judicial  legislation.  (See  Judiciary 

Law) 
Judicial  function  of  Roman  emperors    ibid 

—  notice  of  certain  customary  laws     38, 

551 

—  decision,  induction  of  rule  from  66, 643 

—  powers  may  be  reserved  by  sove- 

reign to  itself  .        .     257, 636 

—  but  are  commonly  delegated  .  ibid 
Judiciary  Law,  injudiciously  spoken 

of  with  disrespect  by  Bentham    224 

, when  on  new  point,  is  ex  post 

facto       ...        .        .        .603 

—  — -  nature  of,  explained     .     547,  548 

the  term  introduced     .        .    549 

considered  as  contrasted  with 

statute  law    .                 .    641  etseq. 
the  form,  or  mode,  of  its  ex- 
pression  642 

is  extracted  from  decisions  .    ibid 

mode  of  extraction       •        .    ibid 
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Judiciary  law,  difference  between 
this  process  and  that  of  inter- 
pretation        .        .        .     644-649 

—  —  what  ia  ratio  decidendi  .  648 
absurd  fiction  of  its  being 

merely  declared  by  the  judges .    665 

process  by  which  it  is  formed 

by  the  judge  ....    660 

Bentham's  objection  to  it  an- 
swered    663 

Sir  J.  Hominy's  objection  to 

it  answered     ....    663 

another  current  objection  to 

it  answered    ....    666 

influence  of  private  lawyers 

upon  it 667- 

other  checks  upon  judges  in 

construction  of  it  .        .    668 

why  it  is  so  called        .        .    670 

tenable  objections  to  this  kind 

of  law 671 

first  tenable  objection ;  it  lies 

in  concrete,  or  is  implicated 
with  the  peculiarities  of  the 
particular  case        .  .    ibid 

—  —  second  tenable  objection;  it 

is  made  in  haste     .        .        .    672 

third  tenable  objection ;  it  is 

ex  poet  facto  .  .        .    673 

—  —  fourth  tenable  objection ;  it  is 

dispersed,  bulky,  and  difficult 

to  extract       ....     674 

an  evil  not  inherent  in  .        .    676 

not-  attested  by  authoritative 

documents      ....    ibid 

resides  in  the  memory  of  the 

judges,  or  is  attested  by  the 
disputable  records  of  private 
reporters        ....    ibid 

this  the  effect  of  legislative 

negligence      ....    ibid 

there  might  be  authorised  re- 
porters, whose  reports  might  be 
made  official  evidence     .        .    ibid 

fifth  tenable   objection ;    no 

fixed  test  of  its  validity  .        .    677 

sixth  tenable  objection ;   its 

rules  are  wanting  in  comprehen- 
siveness   679 

seventh  tenable  objection ;  the 

statute  law  founded  on  it  is  ne- 
cessarily unsystematic     .        .    681 

evils  of  it  might  be  remedied 

by  a  code        ....    682 

it  is  better  than  a  badly  ex- 
pressed statute       .  .    683 

it  is  inferior  to  one  well  ex- 
pressed   ibid 

Rules  of,  are  not  cases,  but 

ration**  decidendi   .  .    688 

Jura  realia  and  personalia,  distinc- 
tion, by  modern  civilians         .      60 

Jure,  de  jure  possessionis,  by  Savigny      65 
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Juris  Ignorantid,  considered 

reference  to  grounds  of  non- 
imputation                    34,  497  et  *rq. 
Juris  universitates         ...       67 
Jurisdiction,  contentions  and  volun- 
tary        67 

—  nature  of  the  latter   .        .        •     799 

—  strict  Roman  meaningof  the  term     606 
Jurisprudence,  its  relation  to  ethics       1 7 

—  general  and  particular  33 

—  equity  in  Roman  and- English    .       40 

—  positive  law  is  appropriate  mat- 

ter of     88 

—  is  the  science  of  positive  law     .     170 

—  absurd  definition  of  it  by  Ulpian 

in  the  Digest ....    223 

—  use  of  the  word  jurisprudence  by 

the  authors  of  the  French  and 
Prussian  codes  .     693,  695 

—  what  is  meant  by- general  juris- 

prudence       ....  1108 

—  of  the  principle*,  notions,  and 

distinctions    in    jurisprudence 
which  are  necessary  .  1108 

—  of  those  which  are  not  necessary 

but  almost  universal        *t      .  1109 

—  importance  of  ascertaining 'pre- 

cisely the  meaning  of  the  lead" 
ing  terms  of  the  science  .        .  1110 
•—  of  the  different  subjects  to  which 
the  term  'jurisprudence'  has 
been  applied  .        .        .        .1112 

—  inevitable  and  sometimes  inten- 

tional implication-  of  it  with 
legislation      .        .        .        .1113 

—  uses  of  the  study  of  jurisprudence  1117 

—  does  not  render  student  less  fit 

for  practice    .        .        .        .1118 
Jury,   how   their  functions  differ 

from  those  of  the  Roman  judex    607 
Jus  Actionum,  should  be  distributed 
between  law  of  persons  and  law 
of  things         .        .       43, 750, 761 
Jus  (see  Law),  different  senses  in 
which  the  term  is  used  in  Ro- 
man law  293H.,  956 
Jus  ad  rem,  meaning  of  the  term   .     386 
«—  —  an  expression  not  used  by 

classical  jurists       .  .    993 

< opposed  to  jus  in  rem  or  jus 

in  re  (in  extended  meaning)    . 

—  —  is  sometimes  used  as  equiva- 

lent to  jus  in  personam  .  993 

but  this  use  of  the  term  is 

improper         ....    994 

—  —  it  is  only  a  kind  of  jus  in 

personam        .... 

—  —  answers  to  the  obligation  ad- 

dendum aliquid  or  ad  rem  ac- 
guirendam      ....    993 

« importance  of  distinguishing 

the  broader  from  the  narrower 
signification  of  the  term,        .    99fr 


Indtx. 


"53 


JUS 


PAO* 


Jus  ad  rem,  confusion  created  by 

not  distinguishing  meanings  of    995 

—  —  distinction  between  tiiutus  ad 

acquirendum  and  modus  aoqui- 
rendi 997 

errors  of  Heineccius  respect- 
ing them         ....    ibid 

Jus  civile,  division  of  law  into,  and 
jus  gentium,  founded  on  hypo- 
thesis of  moral  sense      •        .168 

original  meaning  of  term,  as 

opposed  to  jus  gentium   .        .    577 

later  meaning  of  term  as  op- 

posed  bo  jus  gentium  .681 

analogous  distinction  of  law 

into  natural  and  positive.        .    685 

Jus  Gentium,  historical  sketch  of  .     39, 

567  et  seq. 

—  —  of  earlier  Roman  lawyers  39, 

570  et  seq. 

of  classical  jurists  39, 85, 680  et  seq. 

origin  of  the  term  .    674 

-^  —  sometimes  identified  with/a* 

prmtorimm      ....    678 

absorbed  into  theju*  civile  .    678 

later  Roman  notion  of  .        .    679 

—  —  as   meaning   positive  inter- 

national morality    .        .        .    684 
Jus  in  personam,  denotes  the  com- 
pass, not  the  subject,  of  a  right    380 
that  it  avails  against  a  deter- 
minate person  or  persons        .    ibid 

—  —  answers  to  term  •  obligatio ' 

in  Roman  law  .    ibid 

"-—  —  examination  of  the  meaning 

of  the  term ,  380  et  seq.  964  et  seq.     990 

obligations  correlating  with, 

may  be  positive,  but  are  gene- 
rally negative         .         .     382,  965 

illustrations  of  meaning  of 

term  ....  384, 967 
•—  —  a  right  founded  on  contract 

is 381,967 

a  right  of  action  is        .     388,  968 

of  father  against  child  .     395,  970 

of  master  against  servant  ibid 

—  —  of  guardian  against  ward  ibid 

of  husband  against  wife     396,  971 

jus  ad  rem  sometimes  used  as 

equivalent  to  it       .        •        .    993 

« but  erroneously  so  .     994 

jus  ad  rem  is  only  a  species  of    ibid 

Jus  in  re  (in  the  modern  sense)  not 

acquired  by  contract  (strioto 

sensu) 942 

in  what  cases  acquired  by  a 

so-called  contract  .  .  943 
in    Roman    law»/u*  in  re 

attend 992 

—  —  among   modern    civilians  « 

jus  in  rem      ....     993 

in  the  latter  sense  opposed  to 

jusadrem  ....        .        j    ibid 
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Jus  in  rem  (outline)  .  45,  46 

avails  against  the  world  at 

large     ....        46,  380 

—  —  imports  a  right,  the  duties 

answering  to  which  are  nega- 
*  Hve,  i.e.  duties  to  forbear  46,381,965 

an  objection  to  this  position, 

answered        ....     813 

denotes  the  compass,  not  the 

subject,  of  a  right  .  .    380 

examination  of  the  meaning  of 

the  term— Z&0etseq.,964et seq.    990 

illustrations  of  tbe  meaning 

of  the  term     .        .        .     382,  965 

of  father  over  child      .     896,  97 1 

of  master  over  servant.        .    ibid 

of  guardian  over  ward  .        .ibid 

of  husband  over  wife    .        .    ibid 

it  may  exist  without  deter- 
minate subjects       .      400, 970, 986 

—  —  e.g.  rights  to  reputation,  mo- 

nopoly, franchise,  status  401 ,  986, 987 
if  it  is  over  persons,  it  belongs 

chiefly  to  law  of  status  .  .815 
over  a  thing,  the  only  kind 

properly  belonging  to  the  law 

of  tilings  ....  817 
is  either  indefinite  in  point  of 

user  (property),  or  definite  (str- 

vitus) ibid 

may  be  limited  in  point  of 

duration,  or  unlimited  .  .  860 
if  unlimited,  the  duration  may 

be  definite  or  indefinite  .        .    ibid 

—  • —  nature    of,  if  unlimited  in 

point  of  duration    .        .        .    ibid 
nature  of,  if  limited. in  dura- 
tion         862 

vested  and  contingent     886  et  seq. 

uselessness  of  Kant's  modifi- 
cations of  the  term .        .  972 

the  term,  if  properly  used, 

would  be  a  most  convenient  one    973 

Audi  jus  in  personam,  the  best 

expressions  for  twogreat classes 
of  rights         .        .        .     988, 990 

et  seq. 
objections   to  other  pro- 
posed analogous  expressions  988  -990 

e.  g.jus  in  re,  jus  ad  rem     988 

dominium  and  obligatio    .    ibid 

jus  reale  and  personate     .    tbid 

potestas  and  obligatio       .    989 

—  absolute  and  relative  rights    ibid 

law  of  property  and  law  of 

contract.  .  .    ibid 

the  expression  jus  in  rem  in  its 

large  generic  sense  not  used  by 
Roman  lawyers  .        .    991 

_  —  this  use  of  the  term  originated 

with  the  Glossators  .    ibid 

—  —  by  modern  civilians  ju«  in  re 

used  as  equivalent  to  jus  in  rem    992 
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Jm  in  rem,  how   it   may  be  ac- 
quired     995 

errors  respecting  this  .        .    ibid 

propositions  of  Heineccins  ex- 
amined and  refuted  .     997 

sometimes  arises  from  an  inci-  • 

dent  which  is  styled  a  contract  1000 

but  such  an  incident  is  really 

a  conveyance  as  well  as  a  con- 
tract       ibid 

or  is  a  conveyance  simply     .    ibid 

extent  to  which  property  said 

to  be  transferred  by  contract  of 
sale  in  English  law  %      .        .    ibid 

ditto  in  French  law      .         .  1002 

Jus  morihus  constitutum.  (See 
Customary  Law) 

Jus    naturals,    ambiguity    of   the 

term.    (See  Natural  Law)       .     583 

Jus  personarum  et  rerum,  outline  of 

the  division    .  41-44 

true  meaning  of.  (See  Persons)   374, 

706  et  seq. 

Thibaut's  essay  on        .        .     730 

rights  over  persons  and  the 

correlating  obligations  belong 

to  jus  person  arum  .         .         .     974 

Jus  prmtorium,  introduction  to       .       39 

history  of     .        .        .  603  et  seq. 

Jus  prudentibus  compositum  38, 560  et  seq. 

Jus  publicum  and  jus  privatum,  di- 
vision of  law  into    .  416,  770  et  seq. 

Jus  reals  et  personate,  sometimes 
substituted  for  jus  in  rem  et  in 
personam  .   988,  1011 

ambiguity  attaching  to  these 

terms     .        .         .        .1011,1012 

Jus  receptum.        ...       39, 656 

Jus  rerum,  origin  and  meaning  of 

the  term.    (See  Things) .        .    963 

employed  by  certain  German 

civilians  to   mean  the  law  of 
dominia,  or  right*  in  rem        .     800 

this  not  the  meaning  of  the 

expression  as  used  in  the  Insti- 
tutes        801 

peculiar  use  of  the  expression 

in  the  Prussian  code       .        .    ibid 

Just  and   Justice,  analysis  of  the 

terms,  n 275 

Justice,  functions  of  ministers  of   .      67 

Justices  of  the  Peace,  difficulties 
which  they  have  in  administer- 
ing the  law     ....  1082 

—  growing  importance  of  rheir  func- 

tions       iibid 

Justification  —  action,     different 

modes  of  asserting  rights  .  64 
Justinian,  how  delicts  considered  in 

his  Institutes ....      63 

—  matter  of  his  code  and  Pandects    625 

—  enormous  faults  in  these,  consi- 

dered as  a  code       .        .  643  et  seq. 
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Justinian,  intention  of  his  compi- 
lations to  be  a  perpetual  code .    657 

—  remarks    on    the   arrangement 

adopted  in  his  Institutes      765, 954 

—  on  that   adopted  in  his   Code 

and  Digest     ,  .        .    954 


KANT,  his  definitions  of  govern- 
ment, n 25* 

—  want  of  precision  in  his  notions 

of4  right/ n.  ....    293 

—  his  definition  of  political  liberty 

349, 351 

—  his  distinction    of   subjectivity 

and  objectivity       .         .        .    737 

—  misapplication  of  these  terms  by 

German  jurists  .    ibid 

—  they  nearly  tally  with  Locke's 

ideas  gotten  by  reflection,  and 
ideas  gotten  by  sensation        .    *W 

—  his    '  Metaphysische     Anfangs- 

grunde  der  Kechtslehre ' .        .972 

—  uselessness  of  the  new  terms  for 

jura  in  rem  introduced  by  him  iW 
Kenyon,  Lord,  his  decision  in  Read 

v.  Brookman  .  .  636,  680,  U& 
King,  maxim  that  he  is  incapable 

of  committing  wrong       .        .    279 

—  is    not    sovereign   or  supreme. 

(See  Sovereign)  .       .    Aid 

■Knowledge,    importance     of     the 

-spread  of  .    135 

—  want  of,  makes  form  of  govern- 

ment important,  n. .         .        .290 

—  contrary  opinion  of  (Economists    ibid 
Kramer,  Herr  von,  his  influence  in 

framing  the  Prussian  code      •    69* 


LARCENY,   inconsistent   defini- 
tions of 1079 

—  not  so  good  a  term  as  Theft     .    #» 
Law  (see  Jus)  the  subject  of,  an 

abstract,  science      .         .        .     IS 

—  of  nations,  or  positive  interna- 

tional law.   (See  Positive  Inter- 
national Morality) .        .         17. 7*1 

—  of  nature,  as  employed  by  Hugo     83 

—  positive,  essential  difference  of. 

(See  Positive  Law)  .        .       35, 539 

—  occasions    of,    sometimes    con- 

founded with  its  sources .        .     37 

—  fashioned  by  judicial    decision 

upon  pre-existing  custom        .     38 

—  fashioned  by  judicial    decision 

upon  opinions  of  private  lawyers   wis 

—  of  foreign  original     .  39 

—  and  equity,  the  distinction  not 

based  upon  any  principle        .     ^ 

—  fashioned  by  judicial   decision 

upon     positive    international 
morality        •        .        •       •  **■ 
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Law  of  persons = Law  of  status      .      4 1 

—  division  of,  with  reference  to  its 

purposes         .  .         41-44 

—  of  things— of  persons        .        .    ibid 

—  of    things,     conversant    about 

rights  and  duties,  &c.     .        .      4$ 

—  of  things,  outline  of  this  depart- 

ment     .                 »  .  44  et  seq. 

—  public  and  private    .  .  69-71 

—  of  persons  in  outline  .  69-74 

—  of   Scotland,    meaning  of  the 

words  '  real '  and  •  personal-'  in 

ft.    (See  Scotland,  Law  of)     .391 

—  proper,  is  a  command  .      81 

—  proper,    with    improper    laws, 

divided  into  four  kinds ;  divine 
law,  positive  law,  positive  mo- 
rality, and  law  metaphorical  .    ibid 

—  imperative  and  proper  essence  of  82, 83 

—  marks  of  Divine  law  .      83 

—  marks    of   laws,  consisting    of 

positive  moral  rules  .      86 

—  marks  of  laws,   metaphorically 

so  called         ....      87 

—  character  of  laws  positive .        .    Hid 

—  what  properly  included   under 

the  term         ....  88 

—  as  set  by  God  to  men        •        .  ibid 

—  as  set  by  men  to  men        .  ikid 

—  Divine    law,    meaning   of   the 

term.    (See  Divine  Law)         .  ibid 

—  as  set  by  political  superiors  *     .  89 

—  as  not  set  by  political  superiors  ibid 

—  positive,  meaning  of  the  term    .  ibid 

—  positive  law  is  appropriate  mat- 

ter of  jurisprudence         .        .    ibid 

—  what  improperly  included  under 

the  term  law  ....    ibid 

—  laws  of  vegetation     ...      90 

—  laws  of  motion  .  ibid 

—  every  law  is  a  command    .  ibid 

—  analysis  of  the  term  *  command'  90-94 

—  is  a  signification  of  desire.    (See 

Command)      ....      91 

—  is  enforced  by  a  sanction  .        .    Hid 

—  analysis  of  the  term  '  sanction.' 

(See  Sanctions)                        .  ibid 

—  when  a  command  i«  not  a  law   .  94 

—  though  set  by  a  sovereign  95 

—  a    law   is    a    command   which 

obliges  a  person  or  persons  to 

a  course  of  conduct         .        .      98 

—  a  law  of  interpretation  is  not 

properly  a  law  .        .100 

—  nature  of  imperfect  laws    .        .161 

—  nature  of  declaratory  laws  1 01 , 2 1 9, 658 

—  nature  of  customary  laws.    (See 

Customary  Law)     .        .     103,  204 

—  division  of  laws  into  natural  and 

positive.  (See  Natural  Law)  158, 685 

—  this  division  founded  on  com- 

pound hypothesis  of  moral 
sense  and  principle  of  utility  .    158 
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Law,  division  into  jus  gentium  and 
jus  civile  founded  on  same  hy- 
pothesis   158 

—  nature  of  laws  which  are  analo- 

gous to  laws  proper  171 

—  of  metaphorical  laws,  why  so 

called     ....     173,211 

—  two  meanings  of  the  term  natural 

law         .  .179 

—  law  of  honour  is  founded  on 

positive  morality    .        .        .187 

—  international    law   is   not    law 

proper.  (See  Positive  Interna- 
tional Morality)      .        .        .188 

—  Locke's  division  of  laws    .  206 

—  Montesquieu's  confused  descrip- 

tion of  difFerent  kinds  of  laws .    216 

—  law  of  God,  Blackstone's  remark 

that  human  laws  are  of  no  va- 
lidity if  contrary  to,  criticised,  n.    220 

—  law  and  met,  absurdityof  inquiry 

whether  aquestion  is  one  of  law 

or  met    .        .        .        .        .236 

—  nature  of  constitutional  law       .    274 

—  meaning  of  Hobbes'  dictum,  that 

law  cannot  be  unjust,  ft.  275 

—  rights  created    by  law  distin- 

guished from  natural  and  moral 
rights     .  .  .353 

—  law  of  persons,  true  meaning  of. 

(See  Persons) .        .  374,  706  et  seq. 

—  law  of  things.    (See  Things)     .    ibid 

—  -division  of  law  into  jus  in  rem 

&nd  jus  in  personam  377 

—  meaning  of  the  terms.    (See  Jus 

in  rem  and  Jus  in  personam)   .    380 

—  ignorance  of  law  not  a  ground  of 

exemption  from  liability         .    496 

—  reasons  for  the  rule.     (See  Ig- 

norance of  Law)     .        .        •    ibid 

—  distinction  between  written  and 

unwritten  law.  (See  Written 
Law)  .        •  625 

—  sources  of  law  .  .  625  et  seq. 

—  promulged  and  unpromulged  542 

—  canon  law         ....     552 

—  Praetorian  law  .        .        .  677  et  seq. 

—  statute  and  judiciary         •    647-649, 

641  et  seq. 

—  nature  of  the  distinction  be- 

tween jus  gentium  and  jus  civile    577 

—  the    last   two  distinctions    are 

analogous  to  the  distinction 
between  law  natural  and  posi- 
tive       .        .        .        .        .587 

—  uselessness  of  the  division  of 

laws  into  natural  and  positive     688 

—  older  in  which  law  is  generated  656, 667 

—  import  of  the  distinction  between 

law  of  persons  and  of  things   .    706 

et  seq. 

—  uses  of  the  distinction.  (See  Per- 

sons, Things) ....    ibid 
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Law,  arnmgemenU  adopted  in  va- 
rious systems  of,  and  treatises 
on,  law.    (See  Arrangement) 

—  distinction  between  public  and 

private  law  .  770  et  seq. 

—  passages  of  Roman  law  in  which 

this  distinction  is  explained         955 

—  difficulty  of  settling  true  import 

of  the  distinction    .  .    960 

—  necessary  to  do  so  in  order  to  de- 

termine the  true  place  of  crimi- 
nal law  in  a  complete  code  or 
treatise ibid 

—  advantage  of  the  study  of  law  as 

e  gymnastic    ....  1123 

—  opinion  of  Leibnitz  upon  this    .    ibid 

—  necessity  for  a  Faculty  of  Law  .1124 
Lawyers,  opinions  of,  not  a  source  of 

law  .37, 561 

—  their  influence  over  judiciary  law    667 
Legacy,  succession  to   specific  or 

particular  legacy  is  succession 
rei  singula      ....      60 
Legal  Education  should  commence 
with  study  of  general  jurispru- 
dence .        .  1117 

—  system  adopted  in  Prussian  uni- 

versities .  .        .1118 

—  what  is  generally  necessary  to  a 

legal  education  .1122 

—  importance    of    the    study   of 

logic       .        .        .        .1117,1122 

—  value  of  the  study  of  the  rationale 

of  law  as  a  gymnastic      .        .  1123 

—  opinion  of  Leibnitz  to  that  effect    ibid 

—  necessity  for  a  Law  Faculty       .  1124 
Legatee,  of  a  specific  thing    .         .      58 
Leges,  strictly  speaking,  only  in- 
cluded those  laws  passed  by 
populus 530 

—  also  extended  to  plebiscite.        .    531 
Legislation,  principles  of)  a  name 

for  the  measure  or  test  of  posi- 
tive law.  •     .  •     .        .         17, 85 

—  science  of  legislation  not  the  sub- 

ject of  general  jurisprudence   .       33 

—  a  branch  of  thescienceof  ethics,  n.     177 

—  tendency  to  confound  positive  law 

with  it.    (See  JPbsUive  Law)  n.    220 

—  inevitable,  and  sometimes  inten- 

tional, implication  of  it  with 
jurisprudence  »        .        .1113 

Legislative  and  executive,  distinc- 
tion of  political  powers  into    .    255 

Legislator,  what  is  meant  by  inten- 
tion of  .        •        .  455,  645 

—  the  qualifications  necessary  for 

the  office  of    .  .        .  1133 

—  must  be  versed  in  both  theory 

and  practice  ....  ibid 
Legitima  portio,  of  Roman  law,  its 

antiquity  ....  638 
Ugitime  of  French  law  .        .    ibid 


61 

24 

222 

S66 


Leibnitz,  his  remark  upon  the 

tery  of  their  system  by   the 
Roman  jurisconsults 

—  his  opinion  in  favour  of  the  stud/ 

offaw 1123 

Lessee  for  years,  not  considered  as 
proprietor       .... 

—  had  not  originally  jus  m  rem     .    834 
Liability,  grounds  of  exemption  from    492 

casus  or  accident  .        .        .    tfeaT 

ignorance  or  error        .  495 

infancy         .        .        .     506,  510 

—  —  drunkenness         .        .511, 512 
Libera  Republicd,  disposition   sus- 
pending the  vesting  of  a  right 
prohibited      .... 

Liberty,  political  or  civil 

—  erroneous  definition  of,  by  Paley 

—  is  synonymous  with  right . 

—  true  nature  of  civil  or  political 

liberty   .        .        ;      281,  282,816 

—  is  the  absence  of  legal  restraint    281 

—  Kant's  definition       .   '     .     349,  351 

—  classed  by  Blackstone  with  his 

so-called  absolute  rights . 
Liens  made  by  judgments 
Light,  servitude  not  to  obstruct 
Living,  universitates  juris  devolving 

from*     .        .       '. 
Livy,  his  expressions  upon  tjie  enor- 
mous bulk  of  the  law 
Locke,  his  opinion  that  science  of 
ethics  might  approach  the  ex- 
actness of  that  of  geometry  *  . 

—  his  division  of  laws   . 

—  tallies  with  that  of  author 

—  his  observations  on  virtue  and 

vice       .        ... 

—  his   '  ideas  gotten  by  reflection,' 

and  *  ideas  gotten  by  sensa- 
tion/-are  the  same  as  Kant's 
*  subjective '  and  •  olgective '  ex- 
istences   737 

Logic,  advantage  to  lawyers  of  the 

study  of  it      .        .  1117,1122 

Lumimbus  officiatur,  servitus  ne     .     839 


816 

66 

839 

59 

701 


141 
205 
ibid 

207 


411 


MACKELDET,  his  definition  of 
'Recht'        .... 
Mala  in  se  and  mala  prokibita,  dis- 
tinction of      .        .    '   *.     501 ,  590 

—  tallies  with  distinction  of  crimes 

into  those  juris  gentium,  and 
those' jure  civili 
Malice,  use  of  the  word  to  denote 
intention         .         .        . 

—  inconvenience  of  the  term  as  a 

name  for  criminal  design 

—  inconsiderate  assumption  that  it 

is  of  the  essence  of  every  crime  ibid 
Mancipi  et  nee  tnaneipi,  res  .  .  811 
Mansfield,  Lord,  his  decision  that 


591 
355 
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.moral  obligation  is  s>good  legal 
consideration  .        .        .    224 

Mansfield,  li>rd,  his  statement  of  the 
superior  authority  o/cc^njnon  to 
statute  law  .        .   JMJ6 

—  his  endeavours   to  get   to  his 

court  jurisdiction  which  had 
l>een '  engrossed  by  the  Court 
of  Chancery    .        .        .  636,  U35 
Martens,  Von,  his  correct  views  on 

International  law     .        .    177,222 

—  his  definition  of  sovereign  govern- 

ment      .        .        .  .    242 

Master  and  slave  (outline)  '.  .72 
Master,  rights  o£  over  servant,  are 

rights  in  personam  .        .    395,  970 

—  but  rights  of,  to  services,  are 

rights  in  rem       .  .     396, 970 

—  his  liability  to  a  servant,  n.  .614 
t—  difficulty  of  assigning  place  to 

these  rights  in  a  division  of 
law  into  public  and  private  773,  774 
Mathematical  truths,  taken    upon 

trust 128 

—  cannot  mean  deductions  .of 
purely  mathematical  .reason- 
ing, n ibid 

Metaphor,  the  term  as  used  in  com- 
mon parlance  defined      .        .    171 
Metaphorical  laws  .         .      .81, 171,  211 
Method.    (See  Arrangement) 
Might  is  right,  meaning  of  proposi- 
tion        .        .  „        .    292 
Ministers  of  Justice,  functions  pf  .  67, 72 
Misdemeanors  and  felonies,  qu*  use 
of  retaining  the  distinction  be- 
tween them    .  1088 

—  how  distinguished  .  .  1089 
Mishap  (casus)  a  ground  of  jym-im- 

putation         .  .        |4,  492 

Mistake,  action  to  recover  money 
paid  by,  should  be  preceded  by 
a  demand.  (Note.  It  has  lately 
been  so  ruled  in  the  Court  of 
Exchequer,  by  Martin  and 
Bramwell,  B3.,  Freeman  v, 
Jeffries,  May  6,  1869,  h.  R., 
4  Exch.  199,  200.— R.C.)  .  .  488 
Modes,  law  considered  with  reference 
to  the  mqde  in  which  it  begins 
and  ends        .        33,  36,  641  tt  seq. 

—  whereby  law  is  abrogated .  .41 
Modus  acquir*ndit  a  phrase  devised 

by  the  modern  civilians  .        .915 

error  of  dividing  every  acqui- 
sition of  jus  in  rem  wtotitulu* 
ad  acquirendum  and  .    996 

-propositions  of  lleineccius  re- 
specting, examined  and  refuted    997 

in  what  cases  distinguishable 

from  titulue  ad  acquirendum  .  1007 

Monarch,  not  invested  with  a  status 

(properly  so  called)         .        ,      72 


•<MOT 
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Monarchy,  nature  of     .        .  244 

—  limited*  nature  of      .  .    247 

—  limited,  is  not  tvue<>  monarchy. 

.(See  Sovereign,  Sovereignty)  .  ibid 
Monopoly,  a  right**  rsi*  which  has 

no  subject       ....  48 

—  right  of,  is  a  right  in  rem  .        .  401 

—  is  a  right  to  focbeaxanceonly    .  ibid 

—  is  a  right  in  rem  without  a  sub- 

ject          986 

Montesquieu,  his  confusion  of  laws 

of  various  kinds  with  each  other  216 
Mora,  meaning  of  the  term    .  490 

Morality,  er  morals,-  meaning  of 

term.  (See  Positive  Morality)  89 
Moral    rights  distinguished  from 

legal       .  353 

Moral  sense,  intermediate  hypothesis 

between,  and  theory  of  utility  .    39, 

157 

—  hypothesis  of  a  .  .84,  107 

—  its  existence  must  be  assumed  to 

be  the  index  of  Divine  com- 
mands if  we  reject  the  princi- 
ple of  utility  .        .  148 
p—  true  nature  of  the  hypothesis         ibid 
— analogous  to  hypothesis  of  animal 

instinct 149 

—  BnUer  its  ablest  advocate.        .     163 

—  compound  hypothesis  of  exist- 

ence of  a  moral  sense  together 
with  principle  of  utility  .        .162 

—  this  hypothesis  adopted  by  Home    ibid 

—  and  apparently  by  Boiler  .        .157 

—  is  the  foundation  of  division  of 

law  into  natural  and  positive  .     158 

—  and  into  jus  gentium  and  jus 

civile ibid 

—  not  to  be  confounded  with  sym- 

pathy, n 169 

Morals,  or  ethics,  ambiguity  of  the 

term 17 

Mortgage,  or  Hypotheea,  vests  jus 

in  rem  and  jus  in  personam  at 

Once 56,  812 

—  of  all  future  rights:  allowed  by 

Roman  law     ....    898 
Mortgagee,  difierenee  between  his 
position  in  English  and  Roman 

law         882 

Mos,  is  positive  morality        .         17.  18 
Motive,  its  place  amongst  the  lead- 
ing notions  in  jurisprudence    .       34 

—  for  establishment  of  law  some- 

times   confounded   with    its 
sources 37 

—  of  human  conduct  not  to  be  eon- 

founded  with  principle  of  utility    1 60 

—  goodness  and  badness  of  motives     1 64 

—  benevolent  and  selfish,*.  .        .168 

—  origin  of   motive   no  past  of 

theory  of  utility      .        .        .170 

—  often  confounded  with  intention    356 
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Motive,  why  necessary  to  analyse  the 
meaning  of  the  term  in  treatise 
on  jurisprudence  .  .  .  422 
—  precedes  volition  »  •  .  428 
Movable  and  immovable,  division  of 
things  into,  does  not  quadrate 
with  the  division  into  real  and 
personal  in  English  law  .        .      69 

division  of  things  into  .        .    805 

Murat,  his  description  of  certain 

American  legislatures     .        .    678 


NATION,  meaning  of  term,  n.  .  249 
Nationality,  in  the  sense  of  in- 
dependent political  society, 
what  constitutes  .  .  .  226 
Natural  Law  as  understood  by  mo- 
dern writers,  two  disparate 
meanings  .  .38,  179 

—  (1)  law  of  God,  (2)  a  portion  of 

positive  law  and  positive  moral- 
ity   179 

—  Ulpian's  mistake  in  extending 

the  term  to  instincts  of  ani- 
mals       .  .214,  669,  584 

—  distinction  of  natural  and  posi- 

tive law   .        .        .     158,  685-592 

—  this  division  founded  on  com- 

pound   hypothesis    of    moral  . 
sense  and  principle  of  utility  .     158 

—  nselessness  of  the  distinction     •    688 

—  disparate  meanings  attached  to 

the  term  natural  law  .  .591 
Natural  rights  distinguished  from 

legal 353 

meaning  of  .        .        .        .     692 

—  and  positive.    The  distinction  of 

human  rules  into,  purposeless  39,  588 

—  procedure,  approached  by  Boman 

system 608 

Negative,  the  duties  answering  to 

rights  in  rem  are  .  46,  881,  965 
- an  objection  to  this  position 

answered  ....  813 
Negligence,  its  place  amongst  the 

leading  notions       ...      34 

—  why  necessary  to  analyse  mean- 

ing of,  in  treatise  on  jurispru- 
dence       422 

—  meaning  of  439,  474 

—  how  it  differs  from  heedlessness    440, 

444,  474 

—  how  from  intention   .        .        .441 

—  of  criminal  negligence  .  .  1094 
Next  of  kin,  a  universal  successor  .  59 
Newly  devised  names,  objection  to  50,  61 
Aon-imputation,  grounds  or  causes 

of  .  .  .  .  34,  492  etseq. 
Notions,  leading,  in  the  science  of 

law .        .        »        .33, 363-624 


PASS 

OBLIGATION  technical  mean- 
ing in  the  Boman  lav    47,  60,  956 
Obligation,  corresponding  to  right 

m  personam    •        .  .         .      S3 

—  is  the  appropriate  name)  for  the 

relative  duty  answering  to  a 

right  in  personam  .  •     4$ 

—  implied  by  command  •  .S3 

—  laws  of  imperfect      •  •  -    1W 

—  is  positive  or  negative  •  .35$ 

—  is  relative  or  absolute  .  .357 

—  in  Boman  law  answers  to  jns 

in  personam    .        .  .350 

—  may  be  superadded  to  right  of 

property         •        .         -         .    $83 

—  is  obnoxious  to  a  sanction  •    45S 

—  how  it  is   distinguished    from 

physical  restraint   .  468 

—  right  cannot  be  enforced  with- 

out imposing  .        .         .         •    *?* 

—  how  it  arises  out  of  status  •    756 

—  scheme  of  Boman  law  language 

relating  to  (Table)  .         .         .949 

—  in  what  sense  the  term  is  used 

by  classical  jurists .         .        .956 

—  borrowed  from  them  by  the  au- 

thors of  the  French  code  who 
misunderstood  it    .         •        .696 

—  how  it  arises  from  ^tawt -contract  1016 
Occasions  of  law  sometimes  con- 
founded with  its  sources  .  37 

Occult  qualities,  absurdity  of  scho- 
lastic notion  of  .        .720 

Occupancy  does  not  found  the  right 
of  possession  ....** 

—  nature  of  acquisition  of  property 

by 9$4 

(Economists, their  political  system,*.  239 
Offences  are  violations  of  rights  or 

duties 44 

—  some,  are  made  thefts  by  a  fic- 

tion       .        .        .        .       .  1W7 

—  law  relating  to  dispersed.    (See 

Crimes).        .        .        .        .  KM 
Offices,  corresponding  to  rights  t* 
rem 33 

—  are  duties  answering  to  rights  t» 

rem *? 

Oligarchy,  nature  of               .        .  24o 

Omission,  one  of  the  leading  notions  33 

—  and  Commission,  distinction  be- 

tween acts  of .        .        .        .438 

—  acts  of,  how  distinguished  from 

forbearance    .        .        .        .   ** 
Opera  servantm,  improperly  called 
a  servitude  by  the  Koman  law- 
yers       .        •  0  #* 
Opinion  of  private  lawyers,  influ- 
ence of  .        .        .        87, 561, 667 

—  so-called  law  set  by.    (See  Posi- 

tive Morality)         .        .         81,89 
Original  contract,  false  hypothesis 
of)  as  basis  of  government      •  309 
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Overt  acts,  are  attempts  which  are 

evidence  of  intention       .        .    455 

—  why  required  to  make  party  cri- 

minally liable .        .  456, 475 

—  are  of  the  essence  of  every  crime  1096 
Ownership  distinguished  from  servi- 

tus  •        •        .        •        •      50 

—  *  jus  in  rem.    (See  Property)    *    382 


PACT  (in  outline)  .      55 

—  meaning  of  term         .  1014,  1016' 
Paley,  his  erroneous  viewB  of  obli- 
gation and  sanction  .        92, 93 

—  character   of    his    treatise    on 

Moral  and  Political  Philosophy    1 38 

—  his  erroneous  definitions  of  civil 

and  political  liberty        .        .    222 

—  his  rule  for  the  interpretation  of 

contracts        «        .        .        .456 

—  his  statement  of  the  difficulty 

arising  from  the  competition  of 
opposite  analogies  .        .  653,  1029 

—  Bomillv's  mistake  as  to  Palsy's 

meaning  ....    663 

Pandects,   nature  of  materials  on 

which  founded         .        „        .    625 

—  arrangement  of,  purely  unscien- 

tific       ...        .     626,954 

—  enormous  fault  in,  if  (with  code) 

intended  as  a  code  in  the  mo- 
dern sense       .        .  643  et  aeq. 
Parent  and  child  (outline)      .        .      72 
Parliament,  its  powers  are  both  le- 
gislative and  executive.    (See 
Commons,  House  of)       .        .    257 
Parliamentary  Elections  Act,   1868    ibid 
Particular    jurisprudence     distin- 
guished from  general  jurispru- 
dence     .        .        .        .33,  1107 
Potria  postestas,  involved  with  suc- 
cession ab  intestato  .      62 

in  great   measure  supplied 

the  place  of  criminal  law  in 
early  Boman  law     .        .513,  774 
Penal,  a  wider  term  than  criminal  •  1086 
Peregrvniy  condition  of,  at  Rome     .    570 
Per  set  rights  in  rem  existing,  a 
subdepartment     of     primary 
rights      ....       47,312 

—  rights  in  rem  existing       48,  814,  821 

—  rights  in  personam  existing  55 
Permission  by  the  sovereign  or  state  33 
Permissive,  law  is  sometimes .  .  365 
Person,  one  of  the  leading  notions  .      34 

—  (complex),  corporation  aggregate      57 

—  meaning  of  the  term  .  .    358 

—  amongst  modern  civilians  means 

a    human   being    capable    of 
rights ibid 

—  a  slave,  therefore,  according  to 

these,  xb  not  a  person      •        ,    ibid 


PET 


Person,  Boman  notion  of,  included 

all  human  beings    .  .    859 

—  sometimes  used  to  denote  condi- 
tion or  status .  .     362,  367 

—  but  used  by  author  as  equivalent 
to 'man'  *.    863 

—  how  it  is  distinguished  from 
thing  .        .    375 

—  how  from  a  fact  or  event  .        •    ibid 

—  considered  as  the  subject  of 
rights     .4        .        .     878, 894 

—  when  a  subject  of  a  right  may 
be  styled  analogically  •  a  thing1    396 

—  rights  in  rem  over  a  .        .    970 
Persona,    sometimes     synonymous 

with  status     ...       41,  362 

—  more  frequently — homo  or  man      ibid 

—  double  meaning  as  employed  by 
Boman  lawyers,  the  source  of 
confusion  with  moderns  .        .    374 

Personal  rights.  (See  Jus  in  perso- 
nam) 

Personal  servitudes,  why  so  called  .1013 

Personal  and  real,  application  of 
the  terms  in  English  law,  a 
source  of  much  confusion  and 
obscurity        .        .       59, 60,  1011 

meaning  of  these  words  in  the 

law  of  Scotland       .  .391 

how  applied  by  the  civilians    1011 

Personam,  rights  in.    (See  Jus) 

Personarum,  Jus.    (See  Jus) 

Persons  as  subjects  of  rights  and 

duties      .        .        .        .        .       34 

—  determined  to  classes  by  certain 

rights,  &c      ....      41 

—  Law  of,  in  outline      .        .         69-74 
and  things,   import  of  the 

distinction      .        .        .     874, 706 

the  distinction  is  merely 

arbitrary         ....    710 

— uses  of  the  distinction      .    713 

Thibaut's  essay  on  jus  per* 

K  sonarum  et  rerum    •        •        .    730 

how  related      *        •        .    742 

objections  to  division        .     769 

— distinction  is  not  perfect  .     983 

where  they  blend     .        .    ibid 

importance  of  the  distinc- 
tion       .....    985 

is  the  law  of  status       .     719,  970 

is  concerned  with  the  differ- 
ence between  persons      .        .    730 

should  follow  law  of  things  in 

a  code  or  treatise    .              762,  755 
the  expression  and  its  esta- 
blished equivalents  are  insig- 
nificant   759 

origin  of  Hale's  error  as  to 

what  is  comprised  in  it   .        •    982 
Personen-recht,  how  employed  in 

Prussian  code  .        .        .    801 

Petitions  of  right  .        ...    296 
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Philosophy  of  positive  law  an  ap- 
propriate name  for  the  subject 
of  these  lectures 

Pleading,  rationed*  of  . 
PUbitcita,  equivalent  to  leges  . 
PUbs>  its  legislative  paver 
Polieefpaitof  criminal  procedure  *8,  1089 
Political  and  efril  liberty  84,  281,  283 
true  nature  of  .    281 

—  —  —  Paley**  erroneous  defini- 

tion of '  222 

Kant's  definition  .    849 

—  —  —  is  the  absence  of  legal  re- 

straint     386 

Political  conditions  opposed  to  pri- 
vate .        89,  73 
Political     society,     distinguishing 

marks  of  independent  .    226 

—  —  when  it  is  not  independent    .    232 
is  not  capable  of  a  precise  de- 
finition   ibid 

—  —  origin  or  causes  of  .    298 

—  difficulty  of  assigning  the  boun- 

dary between  political  and  pri- 
vate conditions  • 

Political  subordinates,  exercise  so- 
vereign powers 

Politics,  importance  of  applying 
principle  of  utility  to  questions 
of 

Pollicitation  (in  outline)         •        66, 


773 
260 


124 
74 
72 


284 

290 

ibid 
630 

686 

696 


Poor,  relief  of 

Popular  government,  meaning  of 
term 

—  may  be  inferior  to  monarchical  in 

a  well-instructed  community,  a. 

—  not  so  in  one  imperfectly*  in- 

structed .... 

Populus,  its  legislative  power 
Portalis,  his  statement  as  to  the  ne- 
cessary imperfection  of  a  code. 

—  his  share  in   constructing  the 

French  code    .... 

Positive  International  Morality,  law 

fashioned  upon        .  40, 656 

Positive  International  Morality 
(commonly  called  International 
Law)  is  a  branch  of  the  science 
of  positive  morality         .        .177 

—  —  is  not  law  proper .        .187,  188 
its  rules  are  rules  of  positive 

morality  .... 
what  is  international  law  fre- 
quently confounded  with  what 
ought  to  be     . 

—  —  Von  Martens  has  avoided  this 

confusion  .... 
concerns  the  intercourse  of 

independent  political  societies . 
sometimes  styled  jus  gentium 

—  —  founded  on  jus  gentium  of 

Bomanlaw* 687 


ibid 


222 

ibid 

231 
684 
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Positive  Iht.Morality  narrow** 

jusgenHumot&m**    .  .    687 
answers  toimsfeciaU    .  .    5tt 

—  —  why  considered  as  a  Uwsjnffh 

of  natural  taw        .        .  .69$ 

ought  not  4o  be  treated,  as  it 

is  by  some  continental  jurists, 
under  the  -head  of  •posHriasA 
conditions       ...  .78* 

Positive  Law.        .        .        .    17,18,61 

—  Philosophy  of,  an  appropriate 

name- for  the  subject  of  'those 
lectures .33 

—  essential  difference  of        .  3o 

—  exists  as  such  by  the  plsewm  of 

the  sovereign  •  67 

—  is  appropriate  matter  of  jurispru- 

dence     ...         88,  80,  176 

—  meaning  of  term      *        .      1 75,  3& 

—  division  of  law  into  natural  stud 

positive.    (See  Natural  Lam)      158. 

—  every  positive  law  'is  the  direct 

or  circuitous  command  of  a  mo- 
narch or  sovereign  number  183 

—  is  therefore  a  law  proper  .         .    tot** 

—  conflict   between,   and  positive 

morality         ....    203 

—  tendency  to  confound,  twith  the 

science  of  legislation,  n.  .         .    220 

—  tendency  to  confound,  with  posi- 

tive morality,  and  both  with  le- 
gislation and  deontology  .    ibid 

—  isacreation  of  sovereign  authority    650 

—  cannot  he  created  in  any  other 

way  ,  ifrtf 

Positive  Morality  .        .        .17,18,81 

—  custom  nothing  more  than.  37 

—  some  rules  of,  ate  not  laws       89,  100 

—  meaning  of  the  term  89, 176 
-— '  what  laws  are  embraced  by  the 

torn 174 

— -  what  is  included  in  the  ecienceof    176 

—  international  law  (so  called)  is  a 

branch  of.  (See  Pemtk*  Inter- 
national Morality)  .        .        .    &d 

—  different  kinds  of  rules  of,  which 

are  laws  proper  .169 

—  different  kinds  of  rules  of,  which 

are  not  laws  proper  .'  187 

—  conflict  between,   and   positive 
-    law 

—  tendency  to  confound,  with  de- 

ontology, n 2OT 

—  tendency  to  confound,  with  'po- 

sitive law,  and  both  with  legis- 
lation and  deontology  .   M 
Positive  and  natural,  the  distinction 
between  rules  of  human  con- 
duct purposeless     •                39, 588 
Possession,  right  of  (in  outline)      63,  &* 
Possessionis,  ale  jure,  treatise  by 
Savigny  •        ••••# 
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Practice  of  >prjwate  laajrytn,  into* 

encaof    .  .        .      37>.*667 

— »  rales  of  our  lam  made  in  the 
legislative  mode  by  subordinate .  > 
political  superiors   ...      37 

—  inseparable  from  theory    .        .117 

—  but  all  me^areofteD  not  capable 

of  equal  proficiency  in  both     .1132 

—  necessity  that  they  should  be  com- 

bined for  purposeaof  legislation 
and  codification      }  1 30,  1 1 33,  1 1 34 

Prmvanoscenda,  more,  contained  in 
the  law  of  things  than  in  the 
law  of  peraona  44,  746V  752 

Pnee/scius  Pratorii,  his  function  in 

drawing  .up  deereta  .        .    672 

Pnsjudicia,  or  Precedents,  denied 

authority  by  Prussian  Code    .    690 

Prascriptio,  postponed  .to  analysis 

of  right  of  possession  63,  904 

Prescription  as  a  mode  of  acqui- 
sition     .        .  56,904,998 

Prescription,  in  Scotch  law,'  both  . 
positive  and  negative,  n  •        .    609 

Prater,  legislated  directly       .       37,  637 

—  equity  dispensed  by  .        .        .40- 

—  jurisdiction  of   .        .        .        .    605 

—  nature  of  civil  proceeding*  before    606 

—  nature  of  his  perpetual  edict      .    615 

—  supposition  that  his  power  was. 

usurped           ....  628 
Prmtor  Perefrmusf  origin  of  his  ap- 
pointment      ....  672 
Praetorian  Law,  origin  of        .        .  676 
-^sometimes  identified  with.  jits. 

gentium          ....  ibid 

—  is  founded  on  jus  pentitm .        .  676 
Precarium,  combined  with  emphy- 
teusis in  the  origin  of  feud*  884-486 

Precedents,  denied   authority   by 

Prussian  code  •  690 

Presumptions,  unsuitableness  of  the 

term 507 

— .  different  kinds  of  ibid 

Primary,    division    of  rights  into 

primary  and  sanctioning.        .      45 

—  rights,  &c,  arranged  under  four 

sub-departments     ...      47 

—  rights  with  primary  relative  duties  48 
— » rights  and  duties  .  787*  790 
not  always  distinguished  from 

secondary       ....    795 

how. to  be  divided  into  classes  •  812 

Principes,  or  Princes, .  the  proper  - 

designation  of  the  Rosna&;£uv- 

perors 36 

Principles  of  legislation,  ,a  name 

for  the  measure  of  positive  law  >    17 
Private .  or  unauthorised  lawyers, 
^influence  of  their  opinions  *nd 

practice ...        87,  561,  667 
*-  opposed  to  political  conditions.  .    69, 

773 
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Private  ami   publie  wrongs,:  dis- 
tinction between      ,        .  520 

—  lawasslpnUicydistinctionbetween  770, 

et  Vtq. 
Privilege,  its  meaning  in  Roman  law  ♦  535 

—  and  in  common  English  parlance    ibid 
— ■  is.  the  only  kind  of  right  arising 

immediately  from  laws    .  908 

—  is  always  strictly  personal         •    ibid 

—  meaning  of,  in  English  law  -     .    916 

—  not  part  of  law  of  status   .        .    981 
Procedure  civil  (outline  of)     .  .     .      55 

—  order  of,  before  the  Pmtor        .    607 

—  on  an  interdict 608 

Professional  and  domestic  conditions-     69, 

782 
Prqjet  of  the  French  code  •     •        •    696  • 
Promise  {in  outline)       ...      65 

—  intention  of  party  to  .        .        .    466 
Promulged  and  unpromnlged  law  in 

modern  treaties  .       36, 642 

—  the  terms  misexpressive     .  642 
Promulgation  of  a  law,  what  it  is  .    643 
Properly  legislative  opposed  to  judi- 
cial mode  of  legislation   .       36,  648 

Property,distingnished  from  servitus      50 

—  (see  Jus  in  rem),  institution  of, 

depends  on  principles  of  utility    1 32 

—  isjusmrem  .    382,966 

—  various  meanings  of  the  term  817-820 

1.  strict  sense— indefinite  in 
user,   power  of  alienation, 

and  duration      •  .    817 

2.  limited  in  duration  only    .    818 

3.  a  right  distinguished -from 
right  of  possession  merely  .    ibid 

4.  jus  in  rem  generally  .    ibid 
6.  by  English  law  not  applied 

to  rights  of  tenure    .        .    ibid- 

6.  applied  capriciously  to  some 
subjects  and  not  to  others .    ibid 

7.  aggregate  of  a  man's  rights 

or  means  ....     819 

8.  legal  rights  in  general      .    754, 

816,  819,  820 

—  employed  by  author  to  mean  any 

right  in  rem  indefinite  in  point 

of  user    ....    822,  965 

—  distinction  between,  and  ease- 

ment or  servitude   ,        .        .     822 

—  different  modes  of     .        •        .     823 

—  never  without  restriction  .        .    ibid 

—  even  in  its  most  absolute  form  .    825 

—  but  incapable  of  exact  definition.    827 

—  different  modes  of  property  al- 

ways distinguishable  .827 

—  difficulties  witfe  which  the  term 

is  encumbered        .        .        .     833 

—  not  applied  in  English  law  to 

interest  of  lessee  for  years       .    ibid 

—  right  of  property  may  be  resolved 

into  right  of  user  and  right  of 
exclusion         .        .        •    836, 965 
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Property,  nature  of  absolute  rights 

of  (jus  t»  «  propria)       .     876,  965 

—  nature  of  rights  of,  not  absolute 

(jura  in  re  attend)  .  •    877 

—  why  a  contract  does  not  confer  •    942 

—  obligations  which  correlate  to    ♦    966 

—  how  acquired    ....    995 

—  errors  respecting  acquisition  of .    ibid 

—  titulus  ad  acquirendum  and  mo- 

dus aequirendi  .        •    997 

—  propositions  of  Heineccius  exa- 

mined and  refuted .        .        .    ibid 

—  sometimes  said  to  be  acquired  by* 

contract 1000 

—  but  then  contracts  are  really  con- 

veyances        ....    ibid 

—  extent  to  which  it  is  said  to  be 

transferred  by  contract  of  sale 

in  English  law        ,        ,     *  .    ibid 

—  ditto  in  French  law  .        .        .  1002 
Prospeetui  officiatur,  servitus  ne      .    839 
Prussian  code  adopts  the  order  re- 
commended by  Hale  (see  Code)      44 

mistakes  in  conception  ana 

arrangement  of  .    696,  801 

Prussian  law-commission,  ^  their 
function  in  supplementing  the 
code        .        .      659,  672,  681,  690 

Public  and  private  law  69-71,  770  et  eeq. 

—  instruction,  works,  &c.      .         .       72 

—  and  private  wrongs,  distinction 

between 520 

—  different  meanings  of  public  law   770, 

781 

—  law  ought  to  be  inserted  in  law 

of  persons       ....    775 

—  the  terms  public  and  private  law 

tend  to  generate  misconception     776 

—  wrongs,  origin  of  this  expression 

for  crimes       ....    778 

—  use  of  this  expression  by  Black- 

stone      779 

Puffendorf,  his  confusion  of  posi- 
tive morality  with  what  moral- 
ity ought  to  be        .        .        .222 
Punishment  sometimes  annexed  to 

injuries  which  are  not  crimes  .  1088 

—  rules  for  the  application  of        .  1099 
Purposes,  law  considered  with  refer- 
ence to  its      .        •        •         36*36 


QUALITY  of  action  affected  by 
motive 165 

QiMm-contracts,  rights  in  personam 

arising  from    ....      65 

—  nature  of  .        .        .        .   944, 1016 

—  not  to  be  confounded  with  im- 

plied contracts        .    946,  948,  1017 

—  illustrated  by  aolutio  indebiti     .     ibid 

—  include  all  anomalous  obligations  1017 
Qiuut-delicts,  nature  of .        ,        .944 


REP 

Quasi-delicts,  distinction  of, 

delicts  and  ^wost-contzacta,  il- 
logical and  superfluous  . 

Qui  jure  suo  utilur  neminem  Irndit . 
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EASHNESS,  its  place  among  the 
leading  notions       ...       34 

—  why  necessary  to  analyse  mean* 

ing  of,  in  treatise  on  jurispru- 
dence       422 

—  nature  of  .        •  440,  474 

—  how  it  differs  from  heedlessness 

and  negligence        •     440,  444,  475 

—  how  from  intention  .        .441,  475 

—  how  it  differs  from  hasty  inten- 

tion         444 

—  criminal  rashness      •  .  1094 
Ratio  decidendi,  process  of  extract- 
ing                                646,  647.  671 

Real  and  personal,  application  of 
the  teems,  distinction  o£  in 
English  law,  a  source  of  much 
confusion  and  obscurity  69,  60,  1011 

how  applied  in  Scotch  law    .     391 

and  by  the  civilians     .        .  1011 

—  in  a  few  cases  the  term  real  in 

English  law  corresponds  to  in 
rem  in  civil  law      .        .         -  1012 

Real  servitudes,  why  so  called        .1013 

Real  Rights.    (See  Jus  in  rem) 

Reasonable,  necessary  vagueness  of 

this  and  similar  expressions    .    236 

Receptum,,;ta.    (See  Jut) 

Recht,  das,  des  Besitzes,  by  Savigny      65 

—  ambiguity  of  the  word,  *. .        .    293 
Registration,  intention  of  the  author 

to  treat  of  ....  55 
Relative  and  absolute  duty  .  34,  67 
Relief,  persons  to  administer  .  .  72 
Religious  Opinions,  as  a  ground  of 

legal  incapacity  ...  74 
Rem,  rigbt  m,  meaning  of  the  phrase, 

(See  Jus  in  rem)  ...  48 
Reporters,     whether     authorised, 

should  be   appointed  in  law 

courts  .  645, 676 

—  Lord  Bacon's  recommendation  .     ibid 
Representation,,  theory  of;  of  people 

in  Parliament         .        .        .     250 

—  delegation  of  authority  may  be 

absolute  or  subject  to  a  trust  .     251 

—  in  this  country  it  is  subject  to  a 

trust 253 

—  the  performance  of  the  trust  can 

only  be  enforced  morally         .    ibid 

—  no  legal  sanction  for  the  per- 

formance of  such  trust  could 
be  created      ....     254 
Republic,  remarks  on  the  term,  a. .     2$ 
Republish,    in  libera,  dispositions 
suspending  the  right  of  vesting, 
where  prohibited    •        .        .61 
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[Reputation,  right  to      «       «      49, 816 

—  love  of,  as  a  motive  .        •        .164 

—  right  to,  is  a  right  in  rem  .     401,  970 

is  a  right  to  forbearance  only    401 

could  not  exist  in  a  savage 

condition  .        ,        ,    693 

Jierumjus.    (See  Jus) 
Return  untoersitates       ...      67 
Res,  different  meanings  of  term  in 

Roman  Law  ....  966 
Res  communes,  nature  of  •  .871 
Res  nullius,  occupancy  of,  does  not 

give  right  of  possession  .        .      63 
Res  public*,  nature  of    .        .        .    872 
Keeiduary  Legatee,  a  universal  suc- 
cessor     69 

Sesponsa  prudentium,  not  generally 

an  immediate  source  of  law    .    660 

—  whether  jurisprudent**  had  ever 

judicial  authority  at  Borne  .  664 
Reus,  ambiguity  of  the  term  .  481-483 
Revealed.    (See  Divine  Law) 

Revenue,  persons  who  collect.        •  72 

Reward,  is  not  a  sanction       .        •  93 
Bight,  legal,  one  of  the  leading 

notions 34 

—  implies  a  corresponding  duty     •  ibid 

—  in  rem,  meaning  of  the  phrase. 

(See  Jus  in  rem)     ...      48 

—  of  possession  (outline  of)  .         63,  64 

—  to  satisfaction   .        •        •        «      66 

—  tit  rem — in  personam,  or  real  and 

personal  rights.    (See  Jus  in 
rem;  Jus  in  personam)  33, 46, 47, 66, 

380,  966 

—  in  rem  as  existing  per  se    .        47,49, 

812,  814  et  seq. 

—  distinguished  with  reference  to 

subjects  and  objects        .       49,  816 

—  distinguished  by  limitations  in 

duration         ....      61 

—  vested  and  otherwise         .        .      62 

—  events  by  which  rights  arise  and 

are  extinguished     .        •        .    ibid 

—  arising  from  civil  delicts    .        •      63 

—  in  personam,  arising  from  civil 

delicts.  (See  Jus  in  personam)     ibid 

—  with  duties,  &c,  constitute  a 

status 41 

—  arising  from    contracts,  quasi- 

contracts,  and  delicts     .        .      66 

—  arising  by  universal  succession .      67 

—  sanctioning  (outline  of)  .62 

—  arising  from  civil  delicts,  which 

are  infringements  of  rights  tit 
rem 64 

—  to  restoration,  may  be  exercised 

extra-judicially     .        .        .  ibid 

—  of  vindication            ...  65 

—  of  action 66 

—  not  necessary  to  determine  exact 

meaning  of,  in  order  to  deter- 
mine province  of  jurisprudence    1 03 
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Bight  to  labour  of  a  slave,  Black- 
stone's  remark  upon,  it.  .        .221 

—  sovereign  has  no  legal   rights 

against  subjects  .        .291 

—  meaning  of  position,  that  right  is 

might,*.        ....    292 

—  different  meanings  of  the  term 

right,  n 293 

—  misuse  of  language  by  those  who 

argued  that  the  British  Govern- 
ment had  a  right  to  tax  the  co- 
lonists     295 

—  legal  rights  distinguished  from 

natural  and  moral  rights         .    363 

—  every  right   resides  in  a  per- 

son          378 

—  and  is  a  right  against  a  person  .    ibid 

—  is  sometimes  over  a  person     378,  394 

—  analysis  of  the  essence  of    405  et  seq. 

—  abstract  meaning  of  the  term         406 

—  Blackstone's  definition  of  it       .    410 

—  no  general  definition  of,  in  clas- 

sical jurists    .        .        .        •    411 

—  Mackeldey's  definition       .        .    ibid 

—  Muhlenbruch's  definition  .        .    ibid 

—  Thibaut's  definition  ,  .412 

—  Blackstone's  absolute  rights  753,  816 

—  of  way  and  of  common  .    839 

—  of  limited  and  unlimited  dura- 

tion     ....    868  et  seq. 

—  nature  of  vested  rights      •        .    886 

—  of  contingent  rights  .        .        .    889 
Roman  Emperors,  or  Princes,  legis- 
lated directly  by  constUutiones     36, 

633 

—  and  indirectly,  or  judicially,  by 

decreta  or  rescripta  36,  636 

Roman  jurisprudence,  equity  as  ap- 
plicable to      .        .        .       40, 634 

—  jurists,  peculiar  merits  of  their 

works     ....    222,  1123 

—  their  philosophy  contemptible  .    ibid 

—  law,  obtaining  in  Germany  .    40,  656 
superior  for  clearness  to  law 

of  England     ....      60 

—  —  liberd    republicd,    prohibited 

dispositions  restraining  power 

of  alienation  ....      61 

equity  in  Roman  system  con- 
trasted with  that  in  English 
system   ....      636-641 

value  of  the  study  of  it         .1114 

in  what  its  value  really  con- 
sists .        .        .60,  1115 

Roman  lawyers,  inconsistency  of 
the  principles  of  division  of  the 
subject  adopted  by  them.  760 

Romans,  their  relations  with  fo- 
reigners   *  670 

Bomilly,  Sir  Samuel,  his  remarks 

on  interpretation    .        .     653,  662 

—  he  applies  the  epithet  'judicial ' 

to  indirect  legislation     •        .    670 
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Romilly,  Sir  S„  hw  objections  to 

judicial  legislation  .      663,  679,  699 

Roshirt,  his  analysis  of  culpa,  or 

g%%U 478 

Boles  of  practice  of  the  English 
Courts,  made  in  the  legislature 
mode  by  subordinate  political 
superiors        ....      37 

are  not  written  fats  in  the 

juridical  sense        .        .        .    538 


SACHEN-RECHT,  itsuse  in  the 
Prussian  code  .    801 

Sale  of  an  immovable  in  French 
law  is  a  conveyance  as  well  as 
a  contract       ....    387 

—  —  the  same  in  English  Equity .     388 
Sale  and  delivery  (with  warranty) 

vests  jus  in  rem  and  jus  per* 
sonam  at  once         .        .       56, 612 
Sanction,  every  law  is  enforced  by  a      91 

—  analysis  of  the  term  .         91-94,  457 

et  seq. 

—  Paley's  erroneous  definition  of  .      92 

—  a-  reward  is  not  a  sanction .        .      93 

—  how  it  is  related  to  command  and 

duty 94 

—  obligation  is  obnoxfcmsness  to  a 

sanction 458 

— operates  on  the  desires,  not  on 

the  will 459 

—  how  distinguished  from  physical 

compulsion     ....    468 

—  the  ultimate  sanction  is  always 

suffering         ....    471 

—  not  always  physical  compulsion 

or  restraint    .        .  •       .        .    ibid 

—  civil  and  criminal      .        .        .517 

—  various  meanings  of  the  word    .    523 
Sanctioning,  division  of  rights  into 

sanctioning  and  primary        45,  788 

et  acq. 

—  rights  with  sanctioning  duties  .      62 
Sand,  German  enthusiast  of  that 

name  .        .        •        •     165 

Satisfaction,  Rationale  of       .        .      65 

—  in  lieu  of  specific  performance  .    ibid 
Savigny,  Herr  Yon :   his  treatise, 

Dae  Recht  dee  Besitres,  eulogised      55 

—  bis  description  of  two  elements 

in  law  by  the  expressions  •  poli- 
tical '  and  4  technical  *  element    667 
— his  treatise  on  the  call  for  a  code 

in  Germany    ....    689 

—  faults  in  his   criticism  of  the 

French  and  Prussian  codes  691,  692 

—  his  objections  to  codification  ex- 

amined ....     698-704 

—  his  controversy  with  Thibaut  on 

the  subject      ....  1073 
Science  of  legislation,  not  the  sub- 
ject, of  general  jurisprudence  *      33 
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Schuldrier,  ambiguity  of  the  term  48T-483 

Scotland,  law  of,  illustrations  drawn 

from  (notes  by  Ed.)  391,  397.  402, 
496,  509,  514,  609,  638,  858,  891, 
865,  879,  884,  925,  945,  1079 

Security ,-righs  to,  classed  by  Black- 
stone  with  his  so-called  abso- 
lute-rights     .-       .        .      753,816 

Seisin,  the  origin  of  mairy  pecu- 
liarities in  English  law  .  899 

Beieina  facU-  siipttem,  important 
rule  of  succession  before  1st 
Jan.  1834       ....     925 

Selfish  System,  not  to  be  confounded 

with  theory  of  utility  .166 

—  •*-  the  theory  so-called  is  a  dis- 

tortion of  Hartley's  hypothesis 

as  to  the  nature  of  benevolence     1 67 

absurdity  of  the  system,  n.   .     168 

Senatus-eonsutta,  their  binding  au- 
thority    532 

Servant,  master  and  servant  (out- 
line)        

—  rights    of    master'  over,    are 

rights  in  personam:  395,976 

—  but  right  of  master  to  services 

of,  are  rights  m  rein  396,  970 

Servitude,  is  *  jus- in  rem    383,  837,  966 

—  may  also  give  rise  to  a  jne  in 

personam        ....    384 

—  distinction'  between,  and   pro- 

perty 822,  831,  966 

—  meaning  of  term     822,  831,  843,  966 

—  is  hardly  expressed  by  easement    966 

—  is  a  fragment  of  property  .     831,  843 

—  difficulties  which  encumber  the 

term       .  .    834 

—  sometimes  answers'  to  what  is 

called  a  right  of  property       .    ibid 

—  distinction  between  affirmative 

or  positive,  and  negative  servi- 
tudes       836 

—  is  a  right  to  uses  or  forbearances 

generally  of  a  class  .    838 

—  positive  and  negative  servitudes    ibid 

—  examples  of  positive,  rights  of 

way  or  common      .        .        .    839 

—  examples  of  negative,  ancient 

lights,  &c      ....    ibid 

—  questionable  whether1  there    is 

any  ground  fbr  the  distinction 
of  servitude  into  positive  and 
negative  ....     840 

—  cannot  consist  in  faeumdo  .    ibid 

—  whether,  if  negative,  it  is  njns 

in  rem 841 

—  meaning  of  phrase  ret  eervit     .     842 

—  meaning  of  phrase  nuUi  res  sua 

servit      .•;...     843 

—  not  to  be  confounded  with  abso- 

lute duties,  as  in  French  code      844 
-—  may  co-exist  with  any  mode  of 

property        .       .       .       .ibid 
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Servitude,  distinction  between  real 

and  personal  servitudes  .     844,  846 

—  meaning  of  terms  servient  and 

dominant        ....    846 

—  in  what  sense  every  servitude 

personal         ....    ibid 

—  distinction   between  urban  and 

predial  servitudes  .        .  851 

—  in    French   code  '  servitude  *  is 

only  applied  to  real  servitudes    852 

—  examples  of  real  and  personal 

servitudes       ....    ibid 

—  what  modes  of  property  impro- 

perly included  under  the  term 

853,  966 

—  why  so  called    ....  1013 
Servitus,  distinguished  from  domi- 
nium.   (See  Servitude)   .  50 

Severus,  Alexander,  dates  the  con- 
clusion of  the  series  of  Classi- 
cal Jurists  .  568, 580 

—  altiue  non  tollendi  .    839 

—  ne  luminibue  officiatur  .    ibid 

—  BtUlicxdii ibid 

Sic  utere  tuo  ut  alienum  non  Usdas  795, 828 
Singular  successors        ...      58 
8kiU,  want  of,  as  a  ground  of  lia- 
bility       514 

Slave,  master  and  (outline)    .  72 

—  a    '  person '    in    language     of 

Roman  jurists         .        .     359, 399 

—  not  a  '  person '  in  language  of 

modern  civilians  .    358 

—  meaning  of  saying  that  he  is  a 

thing  or  chattel  362,  399,  400 

Society,  independent  political,  dis- 
tinguishing marks  of      .        .    226 

—  natural,  nature  of  231 

—  political,  but  subordinate,   na- 

ture of 232 

—  not  capable  of  a  precise  defini- 

tion         ibid 

—  number  necessary  to  constitute 

political  society  .        .    237 

—  origin  or  cause  of  society  .  298 
Solemnities,  adjected    to    convey- 
ances by  judgments  66 

—  attached  to  alienation  .     934 

—  annexed  to  contracts  .    940 
Sources  of  law        .       35,  36,  525  et  seq. 
occasions  or  motives  some- 
times confounded  with    .  37 

different  meanings  improperly 

assigned  to     .        .  650-567 

opinions  of  lawyers  are  not 

mediately  sources  of  law         .    563 

—  but  frequently  are  adopted  by 

judges ibid 

Sovereign,  law  set  immediately  by  35,  36 

—  not  invested  with  a  status .        .      72 

—  various  meanings  of  the  term,  n.    249 

—  powers,  may  be  exercised  through 

political  subordinates  250 
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Sovereign  powers,  &&,  must  be  so, 

in  most  instances  250 

—  delegation  of  sovereign  powers  .    251 

—  by  commons  to  representatives  .    ibid 

—  distinction  of  them  into  legisla- 

tive and  executive  powers        .    255 

—  cannot  be  accurately  so  distin- 

guished   256 

—  sovereign  powers,  limits  of        .     270 

—  meaning  of  the  term  unconstitu- 

tional      273 

— -  all  persons  exercising  portions 
of  sovereign  power  may  be  le- 
gally bound    ....    276 

—  including  the  king     .  278 

—  sovereign  power,  incapable    of 

legal  limitation  .     271 1  285 

—  origin  of  doubt  as  to  this  .     285,  286 

—  admitted  by  Sidney  .        .        .286 

—  and  by  Hobbes ....    ibid 

—  has  no  legal  rights  against  sub- 

jects        288 

—  sovereign  may  be  pursued  before 

his  own  tribunals   .  .295 

—  but  rights  against  him  are  only 

quasi  legal  rights    .  296 

—  this  does  not  apply,  necessarily, 

to  king  of  England,  who  is  not 
sovereign        ....    ibid 

—  but  applies,  owing  to  an  acciden- 

tal circumstance  of  his  consti- 
tutional position     .  ibid 

—  nature  of  rights  of,  over  res  pri- 

vates        874 

Sovereignty,  analysis  of  the  term   .    226 

—  implies  habit  of  obedience  to  a 

common  determinate  superior     226, 

227 

—  and  independence  on  the  part 

of  the  monarch,  or  sovereign 
number .  .    ibid 

—  it  implies  an  independent  politi- 

cal society      ....     226 

—  not  capable  of  a  precise  defini- 

tion       ....     234, 236 

—  definition  of  it  by  Bentham  240 

—  by  Hobbes        ....     241 

—  by  Orotius        ....    ibid 

—  by  Von  Martens  .242 

—  forms  of  it         .        .        .        .     243 

—  monarchy ibid 

—  aristocracy  244-246 

—  limited  monarchies    .  .     247 

—  includes  the  judicial  power        .    636 
Specie,  things  existing  in,  how  they 

differ  from  things  in  genere   ^      806 
Specific  legacy,  succession  to  speci- 
fic legacy  is  succession  rei  sin* 

aula 60 

Specific  performance.  The  right 
to  compel  specific  performance 
belongs  to  general  jurispru- 
dence       66 
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710 
720 

ibid 
722 

725 


726, 


Specific  delivery,  in  English  Equity, 
not  generally  enforced  unless 
the  subject  be  land  .        .    808 

Spes  Succession™  .  .  .  868,  898 
State,  meaning  of  the  term,  n.  .  249 
Status  (or  condition)  composed  of 

rights,  &c 41 

—  the  notion  of  status  is  the  basis 

of  the  division  between  *  Law  • 
of  Things'  and  •  Law  of  Per- 
sons' 48,706,709 

—  is  juris  universUatis  ...      68 

—  sometimes  confused  with  caput      864 

—  meaning  of  the  term  361,  709, 744, 975 

—  great  difficulty  of  fixing  meaning   861 , 

975 

—  caput  is  not  identical  with  it  361,  741 

—  right  of,  or  in,  is  a  right  m  rem     401 

—  is  a  right  to  a  forbearance  only .    ibid 

—  not  susceptible  of  strict  defini- 

tion       ..... 

—  erroneous  notions  of . 

—  error  of  Heineccius,  that  it  is  a 

quality 

—  similar  error  of  Bentham  . 

—  Bentham's  analysis  fails  to  dis- 

tinguish status 
— distinguishing  marks  which  have 
been    assigned    to    it,    apply 
equally  to  universitates  juris   . 

728,  729,  978 

—  or  to  other  groups  of  rights       .    727 

—  not  to  be  distinguished  by  the 

fact  that  the  party  bearing 
it  has  jus  in  rem  in  its  con- 
stituent rights         .  729 

—  Thibaut's  definition  of,  criticised    730 

—  Miihlenbruch's  error  in  suppos- 

ing that  it  is  a  capacity  or 
faculty 738 

—  wherein  it  consists    .      758,  974-986 

—  how  obligations  arise  out  of  it  .     756 

—  may  be  purely  onerous      .        .     978 

—  the  right  in,  or  to,  is  analogous 

to  ownership  .... 

—  priwlegia  do  not  belong  to  law 
l       of  status         .... 
Statute,  difficulty  of  expressing,  so 
L  j  £:   as  to  be  intelligible 
ftfttute  de  Bonis  and  Statute  of 
\,  ,\i  Frauds  liberally  construed 
J^tqJftlaw,  construction  of   . 
ft-ym earring  of  term 
**~-C.distinctiQn*of,  and  judiciary  law    ibid 

—  interaction  of.    (See  Interpre- 
ts >   tqtion)>ixy<l  iv    .         .         • 
8iUlictfti#ri$u&lA 
Suarez*  ji$ftson&££  the  order  ad- 
i  3     opted    by,  in    compiling   the 

%UfHanjfqdeVJ      . 

—  ovej^wi;  fey^ftority  of  Von 

Kr^ra»;in  ^l^jarrangement  of 
j?    contracts"       .      ".        .        .696 
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981 

682 

656 

66 

641 


644 
839 
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Subject  of  a  right,  person,  or  thing       34 

is  often  a  person  .        .         .     373 

means  the  thing  over,  in,  or 

to  which  a  right  exists  .  .  73$ 
not  the  person  who  has  the 

right ibid 

the  latter  is  the  meaning  of 

the  German  jurists .        .         .737 

—  —  this  is  a  misapplication  of  the 

language  of  Kant  .  .    ih*£ 

Subjects  :  Law  considered  with  re- 
ference to,  about  which  it  is 
conversant      .        ...      35 

—  rights  distinguished  with  refer- 

ence to  their  .        .        .        49, 816 
Subordinate  laws,  set  immediately 
by  subordinate  political  supe- 
riors      ....  35, 36 

—  political    superiors,  authors  of 

rules  of  practice     .        .         .37 
Substantive  and  adjective  law,  ex- 
planation of  the  terms     .         .611 

objections  to  them         .         .     78S 

defects  of  Bentham's  division 

and  arrangement  of  law  under 
these  heads     .        .         .         .791 
Succes8ion,universal,rightarisingby      57 

—  rei  singula        ....      60 

—  laws  relating  to,  occurring  at  a 

death,  belong  properly  to  law 

of  status         ....    964 

—  why  inserted  in  law  of  things    .    984 
Suetonius,  his  remarks  upon  the 

vast  bulk  of  the  law  .     701 

Sulpicius    Servius,   the    friend    of 

Cicero  and  first  of  the  classical 

jurists  ....  568, 58<* 
Superficies     .  .881 

Superior,  involved  in  the  notion  of 

command  ....  83 
Superiority,  analysis  of  the  term    .      99 

—  implied  by  the  term  command   .    100 
Syllogism,  how  distinguished  from 

analogical  reasoning        .        .  1047 

—  use  of       .  .        .  1047,  1050 
Sympathy,  confusion  of,  with  moral 

sense,  n.         ....    169 

—  assumed  by  theory  of  utility,  a.     170 

—  origin  of,  not  connected  with 

theory  of  utility      .        .        .    ibid 


rnACITUS,  his  Germania     .         .     238 

JL    —  his  remarks   on   the  vast 

bulk  of  the  law       .        .         .701 

Tangible  and  intangible,  use  of 
these  terms  in  philosophy  of 
Epicureans  and  Stoics     .     372,  707 

Temerity,  its  place  among  the  lead- 
ing notions.    (See  Rashness)  .       34 

Tenure,  rights  which  are  subjects  * 
of,  do  not  quadrate  with  rights 
styled  red  in  English  law       .      59 
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Test  of  positive  law  and  morality      17 

Testamentary  power,  legislation  of 

the  Praetors  regarding     .  637 

Testamento,  succession  «r,  a  species 

of,  universal  succession  .         59,  62 

Testator,  what  is  meant  by  inten- 
tion of 455 

Theft,  inconsistent  definitions  of    .  1078 

—  better  term  than  larceny   .        .  1079 
Theophilus  translates  jus  person- 
arum  —  rj      t&p      vpoa&vu-r 
9taip9<ru  ....     374 

Theory  and  practice  inseparable         118 

but  men  are  often  not  capable 

of  equal  proficiency  in  both    .  1132 

—  —  necessity  that  both  should  be 

combined  for  purposes  of  legis- 
lation and  codification     1 1 30,  11 32, 

1133 

both  were  possessed  in   an 

eminent  degree  by  the  Reman 
lawyers  and  by  Coke  and  Hale  1 1 30 

Thibaut 74 

—  his  Pandekten  Rechts  .    ibid 
— -  his  understanding  of  the  distinc- 
tion between  dominium  and  ob- 
ligate as  the  terms  are  used 

by  the  Roman  lawyers    .        .     395 

—  his  definition  of  right       .        .412 

—  his  definition  of  status  criticised    730 

—  places  patria  potestas  and  tutela 

under  public  law    .        .        .    774 

—  his  writings  in  favour  of  codifi- 

cation      1073 

Thing,  one  of  the  leading  notions  .      88 
Things,  law  of,  outline  of  this  de- 
partment       ....      44 

—  proposed  distribution  into  classes 

of,  as  subjects  of  rights  and 
duties 48 

—  meaning  of  368,  802 

—  are  permanent  external  objects  .    368 

—  how  distinguished  from  persons 

368,  375 

—  how  distinguished  from  facta  or 

events ibid 

—  term  extended  by  Roman  law- 

yers to  acts  and  forbearances  .    371 

—  and  also  to  rights  and  obligations    372 

—  true  notion  of  'Law  of  Things' 

as  distinguished   from    'Law 
of  Persons '  .        .    374,  706  et  seq. 
-—  persons  may  be  considered  as 
things,  where  they  are  subjects 
of  rights        ....     397 

—  distinction  of  '  Law  of  Things ' 

and  'Law  of  Persons'  merely 
arbitrary        ....    710 

—  uses  of  the  distinction       .        .713 

—  Thibaut' s  essay  on  law  of  per- 

sons and  of  things  .        .    730 

—  the  relation  of  these  two  depart- 

ments of  law  to  each  other     .    743 
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Things,  law  of,  confused  with  law  of 

persons  by  Roman  lawyers     .    750 

—  law  of,  should  precede  law  of 

persons 755 

requires  most  detail      .        .    ibid 

—  objections  to  the  terms, '  Law  of 

Persons '  and  '  Law  of  Things '    759 

—  Blackstone's  misapprehension  as 

to  'rights  of  things'       .        .761 

—  misapprehension  of  Roman  law- 

yers cognate  to  this  .    762 

-r-  grand  divisions  of  law  of  things    787 

et  seq. 

—  mancipi  et  nee  mancipi      .        .    801 

—  difference  in  meaning  of  'res' 

and  'thing'    in   Roman    and 
English  law    ....    802 

—  divisions  of  things    .  .     803 

—  corporeal  and  incorporeal .     371*  804 

—  movable  and  immovable    .        .    805 

—  specific  and  generic  .        .        .    806 

—  fungible  and  not  fungible  .        .    807 

—  res   singula    and    universitates 

rerum 808 

—  origin  and  meaning  of  the  term 

jus  rerum       ....    963 
Title,  in  its  strict  sense,  applicable 
to  facts  through  which  rights 
are  conferred ....    906 

—  meaning  of  it  as  used  by  Eng- 

lish lawyers    .        .        .         .916 

—  the  facts  which  constitute  it  are 

essential  or  accidental     .        .  1010 

—  not  to  be  confounded  with  right    ibid 

—  the  '  investitive  met  or  event '    .1011 
TUulus  ad  acquirendum,  meaning  of    916 

—  —  error  in  dividing  every  acqui- 

sition of  jus  in  rem  into,  and 
modus  acquirendi    .  996 

—  —  propositions  of  Heineccius  re- 

specting, examined  and  refuted    997 

—  —  in  what  cases  distinguishable 

from  modus  acquirendi  .  .  1007 
Traders,  insolvency  of,  distinguished 
according  to  English  law. 
(This,  of  course,  was  before  the 
Bankrupt  Act,  1861.  Although 
a  trader  may  now  be  made  a 
bankrupt,  there  is  still  (June, 
1869)  a  distinction  between 
traders  and  non-traders  under 
the  English  Bankrupt  law. — 
A.C.)  ■  •  •  •  •  62 
Trespass,  nature  of  right  arising 

out  of 383 

Trusts,  in  Roman  law    .         52,  61,  639 

—  belong  to  all  systems  of  law     .    639 
Truth,  necessary  and   contingent, 

difference  between  .  .  .  1043 
Tutela,  placed  by  Thibaut  and  other 

Germans  under  public  law  .  774 
Tyrannicide,  the  result  of  misguided 

benevolence    .        •        •        a    165 
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FPIAN,  bis  mistaken  notion  of 
jus  natural*  .        .      214,669,584 

—  last  of  the  classical  jurists  580 
Unauthorised  lawyers,  influence  of 

their  opinions  •        .       37,  667 

Unconstitutional,  meaning  of  the 

term 274 

United  States,  government  of,  is  a 

supreme  federal  government  .  268 
Universal  succession,  rights  arising 

by  ....         47, 57 

Uni&ersitates  juris         .        .        .57 

—  ordinary  definitions  do  not  dis- 

tinguish them  from  status       .   726, 

728,  729 

—  how  distinguished  from  status  .    978 

—  why  not  so  prominent  in  Eng- 

lish as  in  Roman  law  979 

Universitates  rerum   distinguished 

from  res  singule    .        .  808 

Universities  of  rights  and  duties 

arising  by  universal  succession 

(a  sub-department  of  primary 

rights,  etc.)    .        .  47, 517 

Unjust,  analysis  of  the  term,  n.  .275 
Unpromulged  and  promulged  law 

in  modern  trentises  .  36,  642 
Unwritten  law.  (See  Written  Law)    628 

et  sea. 
Uses,  extent  to  be  given   to  the 

meaning  of  the  word  840 

Usucapion,  a  mode  of  acquisition 

in  Roman  law         ...      55 

—  as  a  mode  of  acquisition,  exa- 

mined      998 

Ususy  not  properly  a  servitude  853 
Ususfructus,  not  properly  a  servi- 
tude        Und 

—  Editor's  note  on        .        .      866-858 
Utilis  actio,  meaning  of .  .     621 
Utility,  on  theory  of,  the  distinc- 
tion between  natural  and  posi- 
tive rules  is  purposeless  .        .      39 

—  theory  o£  referred  to  in  pre- 

liminary analysis   .         .         84,  85 

—  brief  summary  of  the  theory  of    109 

—  infers  Divine  laws  from  tendency 

of  human  actions   .        .         .    ibid 

—  true  tendency  of  human  actions    iHd 

—  true  test  of  that  tendency         .    ibid 

—  first  objection  as  to  application 

of  theory  that  it  were  dan- 
gerous     112 

—  first  answer  to  this  objection     .     1 15 

—  second  answer  to  this  objection     116 

—  principle  of  utility  admits  the 

play  of  moral  sentiments  as 
the  immediate  motives  of  ac- 
tion         119 

—  and  accords  with  Divine  rules 

as  the  ultimate  standard         .     120 

—  importance    of    applying    this 

principle  to  political  questions     124 
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Utility,  second  objection  as  to  ap- 
plicability of  theory,  that  it 
were  difficult .        .  .126 

—  answer  to  that  objection       127  et  seq. 

—  this  objection   common   to    all 

hypotheses      ....     127 

—  cannot  be  completely  removed    . 

127,  129,  130 

—  leading  principles  of  theory  may 

be  discovered .        .        .      127,  130 

—  example  from  institution  of  pro- 

perty       132 

—  difficulty  of  applying  principles 

of  the  theory  can  only  be  re- 
moved by  diffusion  of  know- 
ledge       135 

—  principle  of  utility  is  the  true 

key  to  ethical  knowledge      1S6,  137 
— admitted  to  be  an  imperfect  index 
of  Divine  commands,  which  are 
the  test  of  human  conduct      .     145 

—  not  inconsistent  with  our  notions 

of  Deity  that  it  should  be  so  .     146 

—  Christianity    as    revealed,    ad- 

mitted by  Butler  to  be  imper- 
fect         ibid 

—  if  utility  not  the  true  index,  we 

must  assume  a  '  moral  sense ' .     147 

—  true  nature  of  this  hypothesis    .     1 48 

—  is  analogous   to    hypothesis  of 

animal  instinct       .  .149 

—  Hume  assumes  the  existence  of 

moral  sense  as  well  as  princi- 
ple of  utility  ....     152 

—  Butler  the   ablest  advocate  of 

the  hypothesis         .        .         .153 

—  if  it  exists,  it  is  a  perfect  index 

to  the  Divine  commands  .     ibid 

—  no  evidence  that  such  a  sense 

exists ibid 

—  moral  sentiments  are  not  prompt 

and  inevitable         .        .        .154 

—  nor  are  the  moral  sentiments  of 

all  men  precisely  alike    .        .155 
_-  Butler  probably  assumes  the  ex- 
istence of  principle  of  utility 
as  well  as  moral  sense  157 

—  division  of  law  into  jus  civile  and 

jus  gentium,  founded  on  the 
compound  hypothesis      .        .158 

—  as  also  the  division  of  law  into 

natural  and  positive        .        .     ibid 

—  according  to  true  theory,  utility 

is  not  test  of  human  conduct .     160 

—  is  only  the  index  to  the  Divine 

commands      ....    ibid 

—  as  index  to  the  test  of  human 

conduct,  not  to  be  confounded 
with  motives  ....     160 

—  theory  of,  not  to  be  confounded 

with  the  selfish  system  .166 

—  that  system  is  an  hypothesis  as 

to  the  origin  of  benevolence    .    167 
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Utility,  statement  of  Hartley's  hy- 
pothesis as  to  benevolence 

—  theory  of  utility  not  invented  by 

Bentham,  n.    . 

—  but  first  properly  examined  and 

stated  by  him 

—  it  assumes  sympathy,  n 

—  is  independent  of  any  hypothesis 

concerning  origin  of  motives    . 
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167 

167 

ibid 
170 

170 


YAGUENE8S,  inevitable  in  cer- 
tain expressions    .  236 

Vanity,  how  estimated  as  a  motive     164 

Vested  rights  in  rem  opposed  to  con- 
tingent, &c 52 

what  is  meant  by,  as  distin- 
guished from  contingent  .  886 

Vicarious  punishments  as  styled  by 

Bentham         .  .623 

use  of  the  expression  sug- 
gested by  Sir  G.  C.  Lewis        .     888 

Vindication,  right  of  65,819 

Virtue  and  vice,  Locke's  observa- 
tions on 207 

Vis,  or  compulsion,  a  ground  of 

non-imputation       .  .34 

Volition,  its  antecedent  motive  and 

intention         .        .        .        .165 

—  the  antecedent  desire  which  pre-* 

cedes  act         ...  424 

—  Dr.  Brown's  theory  of  .     425 

—  nature  of  volitions  426 
Voluntary  and  contentious  jurisdic- 
tion         67 

nature  of  the  first  .     793 

Voluntary,  ambiguity  of  the  term  .    430 
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423 
424 


WARD,  rights  of  guardian  over, 
are  rights  in  personam      395,  970 

—  but  rights  of  guardian  to  custody, 

&c,  of,  are  rights  in  rem  971 
Wife,  rights  of,  which  are  w  per- 
sonam      396 

—  rights  of,  which  are  in  rem  ibid 
Will,  its  place  among  the  funda- 
mental notions 

—  why  necessary  to  analyse  mean- 

ing of  term  in  treatise  on  juris- 
prudence        .... 

—  analysis  of  term 

—  value  of  Dr.  Brown's  analysis  of 

—  does  not  differ  from  a  wish  or  de- 

sire          ibid 

—  sometimes  confounded  with  in- 

tention ....      428,  450 

—  Locke's  near  approach  to  true 

notion  of  it    .         .        .  429 

—  produces  acts  only,  not  conse- 

quences of  acts        .         .         .433 

—  distinguished  from  intention  433 

—  explanation  of  supposed  conflict 

of,  with  desire         .        .  462 

—  cannot  directly  control  desires  .     ibid 

—  may  destroy  desires  indirectly  .    ibid 
Works,  Public,  persons  engaged  in       72 
Written  and  unwritten  law,  distinc- 
tion   between  (sensu   modern 
civilians)        ....      36 

distinction  between  528  et  stq.    541 

how  understood  by  Roman 

lawyers 529 

how,  by  modern  civilians  528,  530 

how,  by  Hale  and  Blackstone    546 

use  of  the  terms  by  Glanville,  n.  547 

Wrong,  analysis  of  724 
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By  Sir  H.  SUMNER  MAINE,  K.C.S.I.    Second  Edition.    8vo.    9s. 

SIMMONS  ON  THE  CONSTITUTION  AND  PEACTICE 

OF  COURTS  MARTIAL,  with  a  Summary  of  the  Law  of  Evidence  &c.     Sixth 
Edition.     8vo. 

CLODE'S     ADMINISTRATION     OF     JUSTICE     BY 

COURTS    MARTIAL    UNDER   MILITARY   AND   MARTIAL   LAW   IN 
1872.     8vo.     12*. 

CLODE'S  HISTOKY  OF  THE  ADMINISTRATION  AND 

GOVERNMENT  OF  THE  BRITISH  ARMY,  from  the  Revolution  of  1688. 
2  vols.    8vo.    21 8.  each. 

DUNCAN'S  HISTORY  OF  THE   ROYAL   REGIMENT 

OF  ARTILLERY.  Compiled  from  the  Original  Records.  With  Portrait. 
Vol.  I.    8vo. 

KERR'S    STUDENT'S    BLACKSTONE.     A  Systematic 

Abridgment  of  the  entire  Commentaries  of  Sib  W.  Blackstone,  adapted 
to  the  Present  State  of  the  Law.    New  Edition.    Post  8vo.    7*.  6d. 

FOSS'S  BIOGRAPHIA  JURIDICA ;  A  BIOGRAPHICAL 

DICTIONARY  OF  THE  JUDGES  OF  ENGLAND,  raou  thb  CONQUEST 
to  thb  PRESENT  TIME,  1066-1870.    New  Edition.    (800  pp.)    8vo.    21«. 

RAWLINSON'S  HISTORY  OP  HERODOTUS.    A  New 

English  Version.  Edited,  with  copious  Notes,  from  the  most  recent  sources  of 
information;  and  embodying  the  chief  results,  historical  and  ethnographical, 
which  have  been  obtained  in  the  progress  of  cuneiform  and  hieroglyphical  dis- 
covery.    Second  Edition.    With  Maps  and  Woodcuts.    4  vols.    8vo.    48*. 

EAWLINSON'S    FIVE     GREAT     MONAECHIES    OF 

THE  ANCIENT  WORLD  ;  or,  the  History,  Geography,  and  Antiquities  of 
Assyria,  Babylonia,  Chaldaea,  Media,  and  Persia.  Second  Edition.  With  Maps 
and  Illustrations.    3  vols.    8vo.    42*. 

GROTE'S  HISTORY  OF  GREECE.     From  the  Earliest 

Period  to  the  close  of  the  Generation  contemporary  with  Alexandre  thb 
Great.    Fifth  Edition.    With  Portrait,  Maps,  and  Plans.     10  vols.    8vo.    120*. 

GIBBON'S  HISTOEY  OF  THE  DECLINE  AND  FALL 

OF  THE  ROMAN  EMPIRE.  Edited,  with  Notes,  by  WM.  SMITH,  LL.D. 
Fourth  Edition.    With  Portrait  and  Maps.     8  vols.    8vo.    60*. 

RANKE'S  HISTORY    OF    THE    POPES    OF    ROME, 

Political  and  Ecclbsiastical.  Translated  by  SARAH  AUSTIN.  With 
Preface  by  DEAN  MILMAN.    Fourth  Edition.    3  vols.    8vo.    30«. 

HALLAM'S    HISTORICAL    WORKS.     I.   History  of 

England.  II.  Europe  during  the  Middle  Ages.  III.  Litbbabt  Histobt 
of  Europb.    9  vols.    8vo.    96a. 

[continued. 


STANDARD    WORKS. 


STANHOPE'S  HISTORY  OF  THE  REIGN  OF  QUEEN 

ANNE  UNTIL  THE  PEACE  OF  UTRECHT,  1701-13,  designed  as  a  con- 
necting link  between  the  conclusion  of  Lord  Macaulay's  History  and  the 
commencement  of  Lord  Mahon's.     Second  Edition.    8vo.     16*. 

MA  RON'S  HISTOEY  OF  ENGLAND,  feom  the  Peace 

of  Utrecht  to  the  Peace  of  Versailles,  1713-1783.  Fourth  Edition.  7  Tola. 
8vo.    93j. 

VON  SYBEL'S  HISTORY  OF  EUROPE  DURING  THE 

FRENCH  REVOLUTION ;  drawn  up  for  the  most  part  from  Unpublished 
Papers  and  Documents  in  the  Secret  Abckitbs  of  Germany.  Translated  from 
the  third  German  edition  by  WALTER  C.  PERRY.    4  vols.    8to.    48#. 

DYER'S  HISTORY  OF  MODERN  EUROPE ;  from  the 

Taxing  of  Constantinople  by  the  Tubes,  to  the  Close  of  the  War  or  the 
Crimea,  1453-1857.     4  vols.    8vo.    42*. 

ROBERTSON'S    HISTORY    OF   THE    CHRISTIAN 

CHURCH:  from  the  Apostolic  Aob  to  the  Death  or  Boniface  TUX 
▲.d.  1122-1803.     Third  Edition.    3  vols.    8vo. 

JERVIS'S  HISTORY  OF  THE  GALUCAN  CHURCH ; 

from  the  Concordat  of  Bologna,  1516,  to  the  Revolution.  With  Portraits. 
2  vols.    8vo. 

MANSEL'S   BAMPTON   LECTUEES;     the   Limits   or 

Religious  Thought  Examined.    Fifth  Edition.    8vo.    8*.  td. 

CROWE     AND     CAVALCASELLE'S     HISTORY    OF 

PAINTING  IN  ITALY,  the  2nd  to  the  14th  Century,  from  recent  researehee 
in  the  Archives,  as  well  as  from  personal  inspection  of  the  Works  of  Art  in  that 
Country.    With  100  Illustrations.    3  vols.    8vo.    63s. 

CROWE     AND     CAVALCASELLE'S     HISTORY    OF 

PAINTING  IN  NORTH  ITALY,  VENICE,  PADUA,  VICENZA,  VERONA 
FERRARA,  MILAN,  FRIULI,  BRESCHIA,  from  the  14th  to  16th  Century. 
With  Illustrations.    2  vols.    8vo.    42s. 

CROWE   AND    CAVALCASELLE'S   LIVES    OF   THE 

EARLY  FLEMISH  PAINTERS.  With  Notices  of  their  Works.  New  Edition. 
With  Illustrations.    Demy  8vo. 

FORSYTH'S    LIFE    AND    TIMES    OF    CICERO;    His 

Character  as  a  Statesman,  Orator,  and  Friend.  With  a  Selection  from  his 
Correspondence  and  Orations.  Third  Edition,  With  20  Illustrations.  8ro. 
10s.  6d. 

SMTLES'S    BRITISH  ENGINEERS ;  from  the  Earliest 

Period,  including  the  History  of  Inland  Communication  in  Britain  and  the 
Invention  and  Introduction  of  the  Steak  Engine.  With  9  Portraits  and 
350  Illustrations.    4  vols.    8vo.    21s.  each. 


JOHN  MURRAY,  Albemarle  Street 


Albemarle  Street, 

February,  1875. 


ME.    MUEEAY'S 


|Ufo  Sfi&rrhs,  llxrfo  l^&trjr. 


BR.  LIVINGSTONE'S  LAST  JOURNALS 

IN    CENTRAL    AFRICA. 

Continued  by  a  Narrative  of  his  last  moments  and  sufferings,  obtained  from 

bis  faithful  servants  CHUMAH  and  SUSI. 

BY   REV.  HORACE   WALLER,   F.R.G.S., 

Rector  of  Twywell,  Northampton. 

With  Portrait,  Two  Maps,  and  Forty-four  Illustrations. 

Eighth  Thousand.    2  Vols.    8vo.    28s. 


DIARY    OF   THE   SHAH    OF   PERSIA, 

DURING  HIS  TOUR  THROUGH  EUROPE  in  1873. 

TRANSLATED  FROM  THE  ORIGINAL 

BY     J.     W.     REDHOTJSE, 

Fellow  of  the  Boyal  Asiatic  Society. 

Third  Thousand.    With  Portrait  and  Coloured  Title.    Crown  8yo.    12s. 

"  The  Shah  has  published  for  the  information  of  his  people  a  diary  of  his  tour  in  Europe. 
The  whole  of  this  simple  record  of  his  observations  of  our  own  and  other  countries  deserves 
perusal,  bit  of  course  we  shall  be  principally  interested  with  that  part  which  concerns  our- 
selves. He  was  impressed  with  the  greatness  and  wealth  of  England,  and  pleased  with  the 
heartiness  of  his  reception,  and  amused  with  the  shows  provided  for  him.  The  Shah's  admira- 
tion is  valuable,  because  his  remarks  show  sense  and  shrewdness." — Saturday  Review. 


THE  SHADOWS   OF  A   SICK  ROOM. 

Second  Edition.    With  a  Preface  by  CANON  LIDDON. 

Post  8ro.    2s.  6d. 


3  MB.   MURRAY'S   NEW   WORKS  NOW   BEADY. 

ETCHINGS  FROM  THE  LOIRE  AND  THE 

SOUTH  OF  FRANCE. 

WITH   DESCRIPTIVE   TEXT. 
BY    ERNEST    GEORGE,    ARCHITECT. 

Twenty  Engravings.    Folia    42s. 
UNIFORM  WITH  GEORGE'S  "ETCHINGS  ON  THE  MOSEL." 


WORSHIP  in   the   CHURCH  of  ENGLAND. 

BY   A.    J.    B.    BERESFORD   HOPE,    M.P. 

Author  of  "The  English  Cathedral  of  the  Nineteenth  Century." 
Second  Edition.    8vo.    9s. 


A  HISTORY  of  ANCIENT  and  MEDIEVAL 

ARCHITECTURE. 

BY   JAMES   FERGTJBSON,    F.R.S. 

Fellow  Royal  Inatit.  Brit  Architects. 

A  New  and  Revised  Edition.    With  1000  Illustrations.    2  Vols.    8to.     63s. 
Uniform  with  Fergusson's  "History  of  Modern  Architecture." 


THE    MOON: 

CONSIDERED  AS  A  PLANET,  A  WORLD,  AND  A  SATELLITE: 

BY  JAMES  NASMYTH,  C.E.,  AND  JAMES  CARPENTER,  P.R.A.S. 

Late  of  the  Royal  Observatory,  Greenwich. 

With  24  Illustrations  of  Lunar  Objects,   Phenomena,  and  Scenery,  produced  from 

Drawings  made  with  the  aid  of  powerful  Telescopes. 

Second  Edition.    4to.    30s. 


THE    "ROB    ROY"    ON    THE    JORDAN, 

A  CANOE  CRUISE  in  Palestine,  Egypt  and  the  Waters  of  Daxabcuu. 

BY   JOHN   MAOGREGOR,   M.A. 

New  and  Cheaper  Edition.    With  Maps,  Plates,  and  Woodcuts. 

Post  8to.    7s.  0d. 


MB.   MURRAY'S  NEW  WORKS  NOW   READY.  3 

LIVES    OF    THE    ENGINEERS, 

FROM  THE  EARLIEST  TIMES  TO  THE  DEATH  OF  THE  STEPHENSONS. 

WITH    AN   ACCOUNT   OF    THEIR   PRINCIPAL  WORKS: 

Comprising  a  History  of  Inland  Communication  in  Britain,  and  the  Invention  and 

Introduction  of  the  Steam  Engine  and  Locomotive ; 

CONTAINING : — 

I.  Embankments  and  Canals— Vermuyden,  Myddelton,  Perry,  Brindley. 
II.  Harbours,  Lighthouses,  and  Bridges — Smeaton  and  Rennib. 

III.  History  of  Roads — Metcalfe  and  Telford. 

IV.  The  Steam  Engine — Boulton  and  Watt. 

Y.  The  Locomotive— George  and  Robert  Stephenson. 

BY   SAMUEL   SMILES. 

Author  of  "Self  Help"  and  "Character." 

New  and  Revised  Edition.    With  9  Portraits  and  340  Woodcuts.     5  rola.    Crown  8fo. 

7s.  6d.  each. 

*#*  Each  volume  is  complete  in  itself,  and  can  be  obtained  separately. 


THE    SONNET; 

ITS   ORIGIN,    STRUCTURE,    AND   PLACE   IN    POETRY, 

With  Original  Translations  from  the  Sonnets  of  Dante,  Petrarch,  &c 

With  Remarks  on  the  Art  of  Translating. 

BY   CHARLES   TOMLXNSON,    F.R.S. 

Post.8ro.  .9s. 


AN    ENGLISH    GRAMMAR. 

METHODICAL,  ANALYTICAL,  AND  HISTORICAL, 

WITH    A   TREATISE    ON   THE    ORTHOGRAPHY,    PROSODY,   INFLECTIONS,  AND  SYNTAX  OF 

THE  ENGLISH  TONGUE  J 

And  numerous  authorities  cited  in  order  of  Historical  Development. 
BT  PROFESSOR   MAETZNER,  OF   BERLIN. 

TRANSLATED  FROM  THE  GERMAN 

BY   CLAIR   J.    GREOE,    LL.B., 

Fellow  of  the  Philological  Society. 

3  rols.    8yo.    96s. 


BEAUTIES    OF    BYRON; 

BEING  A  SELECTION  FROM  LORD  BYRON'S  POETRY  AND  PROSBL 

BY   A   CLERGYMAN. 
New  Edition,  with  Portrait    Fcap.  8vo.    8s.  6<L 


4  MB,  MUBBATTS  NEW  WORKS  NOW  HEADY. 

SKETCHES  AND  STUDIES;  HISTORICAL 

AND  DESCRIPTIVE. 

BY   RICHARD   J.    KING,   BJL, 

Author  of  "  Handbooks  to  the  Cathedrals  of  England  and  Wales." 

8vo.    12a. 


KUGLERS  HANDBOOK  OF  PAINTING.- 

ITALIAN    SCHOOLS. 

Originally  edited  by  tho  late  Sir  CHARLES  L.  EASTLAKE,  R.A. 
Fourth  Edition.    Revised  and  Remodelled  from  the  most  recent  Researches, 


With  140  Illustrations.    2  vols.    Crown  8vo.    30s. 


KUGLER'S  HANDBOOK  OF  PAINTING.— 
GERMAN,  FLEMISH,  &  DUTCH  SCHOOLS, 

Originally  edited  by  Dr.  WAAGEN. 
Third  Edition.      Revised  and  partly  re-written. 

BY   J.    A.    CROWE, 

One  of  the  Authors  of  "Tho  History  of  Painting  In  Italy." 

With  60  Illustrations,     2  vols.    Crown  8vo.    24s. 


DESCENT    OF   MAN,    AND    SELECTION 

IN    RELATION    TO    SEX. 

BY   CHARLES   DABWIN,    M.A.,    F.B.8. 

A  new  Revised  and  Cheaper  Edition.    With  80  Illustrations.    Crown  8ro.    9s. 


HORTENSIUS; 

AN  HISTORICAL  ESSAY  ON  THE  OFFICE  AND  DUTIES  OF  AN  ADVOCATE. 

BY   WILLIAM   FORSYTH,    Q.C.,    LL.D.,  X.P., 

Late  Fellow  of  Trinity  College,  Cambridge. 

Second  Edition.     With  Illustrations.    8m    12s. 


ME.   MTJEEAT'8  NEW  WORKS  NOW  BEADY.  * 

THE    NATIONAL    MEMORIAL    TO    THE 
PRINCE  CONSORT  AT  KENSINGTON. 

Illustrated  by  24  Engravings  in  Line,  Mezzotint,  Colours,  and  Wood,  of  the  Monu- 
ment, its  Architecture,  Decorations;  Sculptured  Groups,  Statues,  Mosaics,  Metal- work, 
&c,  designed  and  executed  by  the  most  eminent  British  Artists.   With  Descriptive  Test. 

BY   DOYNE   C.    BELL. 

Folio.    £12  12*. 


FRAGMENTARY  ILLUSTRATIONS  OF 
THE  HISTORY  OF  THE  BOOK  OF 
COMMON    PRAYER. 

From  Manuscript  Sources  (Bishop  Sanderson  and  Bishop  Ween). 

Edited  by  WILLIAM   JACOBSON,  D.D., 

Lord  Bishop  of  Chester. 

8vo.     5*. 


SCHOOL    BOARD    ARCHITECTURE: 

BEING   PRACTICAL   INFORMATION  on  the   PLANNING,  DESIGNING, 
BUILDING,    AND   FURNISHING   OF  SCHOOLHOUSES. 

BY  E.   B.  BOBSON,   F.B.I.B.A., 

ARCHITECT  TO  THE  SCHOOL  BOARD  FOR  LONDON. 

With  800  Illustrations.     Medium  8vo.      31*.  &?. 


THE    ORIGIN  AND    HISTORY  OF    THE 

GRENADIER    GUARDS. 

From  Original  Documents  in  the  State  Paper  Office,  Rolls9  Records,  War  Office,  Horse 
Guards,  Contemporary  Histories,  and  Regimental  Records. 

BY   XJEtJT.-GEN.    SIB   FREDERICK   W.    HAMILTON,  X.C.B. 

Lftto  Grenadier  Guards. 
With  Portraits  and  Illustrations.    3  vols.    8vo.    63a. 


MR.  MURRAY'S   NEW  WORKS  NOW  READY. 


it 


yy 


ESSAYS     CONTRIBUTED     TO     THE 
QUARTERLY   REVIEW: 

BY   SAMUEL   WILBERFORCE,    D.D. 

Late  Lord  Bishop  of  Winchester. 

2  vols.    8to.     21*. 
Contents. 


Naturalist  in  Sussex  and  on  the  Spet. 

Darwin's  Origin  of  Species. 

es8ay8  and  reviews. 

The  Hawaiian  Islands. 

Church  of  England  and  her  Bishops. 

Aids  to  Faith. 

Dr.  Newman's  Apologia. 


Clerical  Subscription. 

The  Gallican  Church. 

Royal  Authorship. 

The  Church  and  her  Curates. 

Keble's  Biography. 

The  Archbishops  of  the  Reformation. 

East  African  Slave  Trade. 


LIFE  and  DEATH  of  JOHN  BARNEVELD, 
ADVOCATE    OF   HOLLAND. 

INCLUDING  THE  HISTORY  OF  THE  PRIMARY  CAUSES  AND 
MOVEMENTS  OF  "THE  THIRTY  YEARS'  WAR." 

BY   JOHN   LOTHROP   MOTLEY,    D.C.L., 

Author  of  the  "  Rise  of  the  Dutch  Republic,"  Ac. 

With  Illustrations.    2  vols.    28*. 


The  GOTHIC  ARCHITECTURE  of  ITAL  T.— 
CHIEFLY  in  BRICK  and  MARBLE. 

WITH   NOTES   OF   VISITS   TO   AQUILEIA,  UDINE,  VICENZA,  FERRARA, 

BOLOGNA,  MODENA,  AND  VERCELLI. 

BY   GEORGE   EDMUND    STREET,    R.A. 

Second  and  Revised  Edition.    With  130  Illustrations.      Royal  8yo.     26s. 

Uniform  with  Street's  "  Gothic  Architecture  of  Spain." 


FORTY    YEARS'   SERVICE   IN    INDIA. 

Including  Disasters  and  Captivities  in  Cabul,  Afghanistan,  and  the  Pfnjacb. 

With  a  Narrative  of  Mutinies  in  Rajfutana. 
n.-GEN.    SIR    GEORGE    LAWRENCE,    K.C.S.I.,    C.B. 

Crown  8to.    10*.  6d. 


MB.  MUBRAY'S  NEW  WOEKS  NOW  BEADY.  7 

A    BRIEF    MEMOIR    OF 
THE  PRINCESS  CHARLOTTE  OF  WALES. 

WITH  SELECTIONS  FROM  HER  CORRESPONDENCE   AND    OTHER 

UNPUBLISHED    PAPERS. 

BY   LADY    BOSE    WEIGALL. 

New  Edition,    With  Portrait  by  Stewart     Post  8vo.     85.  6d. 


THE  EXPRESSION  OF  THE  EMOTIONS 
IN  MAN  AND    ANIMALS. 

BY   OHABLES   DABWIN,   M.A.,  F.R.S. 

Tenth  Thouaand.     With  Illustrations.     Crown  8to.     12*. 


PERILS  OF  THE  POLAR  SEAS. 

TRUE    STORIES   OF   ARCTIC   ADVENTURE   AND    DISCOVERY    FOR 

YOUNG  PERSONS. 

BY   MBS.    CHISHOLM, 

Author  of  "  Bona ;  or,  8tories  of  a  Frog, "  to. 
With  20  Illustrations.    Small  8vo.     6s. 


THE    NATURALIST   IN  NICARAGUA. 

A  NARRATIVE  OF  A  RESIDENCE  AT  THE  GOLD  MINES  OF  CHONTALES 
AND  OF  JOURNEYS  IN  THE  SAVANNAHS  AND  FORESTS ; 

With  Observations  ok  Animals  and  Plants. 

BY  THOMAS  BELT,  F.O.S. 

With   Illustrations.      Post   8vo.      125. 


THE  STUDENT'S  ELEMENTS  of  GEOLOGY. 

BY    SIB    CHABLES    LYELL,    F.B.S, 

Tenth  Thousand.    With  a  Table  of  British  Fossils  and  600  Illustrations. 

Post  8vo.    9* 


8  MB.  MUBBAY'S  NEW  WORKS  NOW  BEADY. 

m 

THE 

ADMINISTRATION  OF  JUSTICE   UNDER 
MILITARY  AND   MARTIAL   LAW, 

AS  APPLICABLE  TO  THE  ARMY,   NAVY,   MARINE,  AND 

AUXILIARY   FORCES. 

BY   CHABLES   M.    CLODE, 

Of  the  Inner  Temple,  BarrUter-at-Law,  and  Solicitor  to  the  "  War  Department." 

•  Second  Edition.     8vo.    125. 


PERSONAL  RECOLLECTIONS  from  EARLY 

LIFE   TO   OLD   AGE. 


WITH  SELECTIONS  FROM  HER  CORRESPONDENCE. 

Edited  bt  her  Daughter. 

Fourth  Thousand,    Portrait  'Crown  8vo.     12s, 


LIVES  OF   THE   CHIEF   JUSTICES  OF 

ENGLAND. 

From  the  Norman  Conquest  to  the  Death  of  Lord  Tenterdxn. 

BY   LOBB   CAMPBELL,    LL.D. 

Cabinet  Edition,    4  vols.    Crown  8vo.    Cs.  each. 


NEW    JAPAN;      THE    LAND    OF    THE 

RISING   SUN. 

Its  Annals  during  the  past  Twenty  Years  ;  recording  the  R«rAttgAM« 
Progress  of  the  Japanese  in  Western  Civilization. 

BY   SAMUEL   MOSSMAN, 

Author  of  "  China ;  its  History,  Inhabitants,"  ftc 
Map.    8vo.    15s, 


Uk.  MURRAY'S  NEW  WORtfS   NOW   BEADY.  0 


THE  LITERARY  REMAINS  of   the  LATE 

EMANUEL    DEUTSOH. 


PRECEDED   BY   A   BRIEF   MEMOIR. 

Contents  : 


This  Talmud. 
Islam. 

Egypt,  Ancient  and  Modern. 
Hermes  Trismegistus. 
Judeo-Akabio  Metaphysics. 
Renan's  "Les  Ap6tres.m 
The  (Ecumenical  Council. 
Afostoliojs  Sedis. 


Roman  Passion  Drama. 

Semitio  Paleography,  Culture,  and 

Languages. 
Samaritan  Pentateuch. 
The  Targums. 
Book  of  Jasher. 
Arabic  Poetry. 


8vo.    12s. 


ROMANO   LAVO-LIL; 

WORD-BOOK  OF  THE  ROMANY,  OR  ENGLISH  GYPSY  LANGUAGE; 

With  many  pieces  in  Gypsy  illustrative  of  the  way  of  speaking  and  thinking  of  the 
English  Gypsies  ;  also  Specimens  of  their  Poetry,  and  an  Account  of  certain 
Gypsyiue*,  or  places  inhabited  by  them,  &c. 

BY   GEORGE    BORROW, 

Author  of  "  The  Bible  in  Spain,"  "  Wild  Wales,"  Ac 
Post  8vo,     10*.  6d. 


HISTORY  OF  THE  ROYAL  ARTILLERY. 

COMPILED   FROM   THE   ORIGINAL   RECORDS. 

BY    MAJOR   FRANCIS   DUNCAN,    R. A , 

Superintendent  of  the  Regimental  Records* 

Second  Edition,    With  Portraits.    2  vols.    8yo.    305. 
*  %•  Copies  of  Vol.  II.  to  complete  sets  may  be  had  separately. 


THE  LAND    OF  MOAR 

TRAVELS  AKD  DISCOVERIES  ON  THE  EAST  SIDE  Otf  THE  DEAD  SEA 

AND  THE  JORDAtf. 

BY    H.    Bi    TRISTRAM,    M.A.,    LL.D.,    F.R.S., 

Canon  of  Durham,  and  Author  of  '*  The  Land  of  Israel,"  "  Natural  History  of  the  Bible." 

Second  Edition.    With  Map  and  Plates.    Post  8vo.    15*. 


JO  MR.   MURRAY'S   NEW  WORKS  NOW  READY. 

—  -— 

THE  GEOLOGICAL  EVIDENCES  OF  THE 

ANTIQUITY    OF  MAN 

i 

|  INCLUDING*   AN  OUTLINE  OP  GLACIAL  POST-TERTIARY  GEOLOGY, 

AND   REMARKS   ON  THE   ORIGIN   OF  SPECIES, 

BY   STB   CHARLES   LYELL,    F.R.S. 

Fourth  Edition.    Illustrations.    8vo.    14*. 


SIGNS  AND    WONDERS  IN  THE  LAND 

OF  HAM. 

With  Ancient  and  Modern  Parallels  and  Illustrations. 

BY   REV.    THOMAS   S.    MILLINGTON, 

Vicar  of  Woodhouse  Eaves,  Loughborough. 

Woodcuts.     Po8t8vo.    7s.  6<L 


DR.   WM.   SMITH'S   ENGLISH   COURSE. 

A     PRIMARY    HISTORY    OF    BRITAIN 

For  Elementary  Schools.    By  PHILIP  SMITH,  B.A.    12mo.    2s.  6Vt 

"  The  modest  title  of  this  history  scarcely  indicates  its  real  value.  While  the  styk  i* 
very  plain  and  simple,  it  does  not  attempt  to  write  down  to  the  comprehension  of 
children.  It  is  an  admirable  work,  one  of  the  best  short  school  histories  of  Tftigl»Ti<i  wo 
hare  seen,  and  is  throughout  remarkably  free  from  bias." — Educational  Time*. 

A  SCHOOL  MANUAL  OF  ENGLISH  GRAM- 

MAR;  with  Copious  Exercises.     By  WM.  SMITH,  D.C.L.,  andT.  D.  HALL* 
M.A.     Post  8vo.     as.  6d. 

"  This  'Grammar,  while  it  treats  the  language  with  sufficient  fulness,  is  yet  a  good 
introduction  to  a  larger  treatment  of  tho  subject.  Fof  the  information  of  teachers,  the 
use  of  this  book  will  render  unnecessary  that  of  many  others,  since  it  contains  the 
grammar,  analysis,  and  exercises.  It  is  really  a  serviceable  school-book." — 
Nonconformist. 

A  PRIMARY  ENGLISH  GRAMMAR  FOR 

ELEMENTARY  SCHOOLS.  With  Exercises  and  Questions.    By  T.  D.  HALL> 
M.A.    16mo.    Is. 

"This  little  book  is  very  carefully  done.  We  doubt  whether  any  grammar  of  equal 
size  could  give  an  introduction  to  tne  English  language  more  clear,  concise,  and  full 
than  this  does.  The  eye  is  constantly  called  to  the  help  of  the  memory,  each  rule  and 
illustration  being  distinguished  by  a  change  of  type."-*  Watchman. 


Albemarle  Street, 

February,  1875. 
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FOBTHCOMING  WORKS 


TROY   AND    ITS   REMAINS. 

A   NARRATIVE    OF    RESEARCHES   AND   DISCOVERIES    ON   THE   SITE 
OF   ILIUM,   AND   IN   THE   TROJAN    PLAIN. 

BY  DR.  HENEY   SOHLIEMANN. 

'  Translated  with  the  sanction  and  co-operation  of  the  Author. 

Edited  by  PHILIP  SMITH,  B.A.,  Author  of  "Ancient  History  from  the 
Earliest  Records  to  the  Fall  of  the  Western  Empire,  a.d.  455." 

With  Maps,  Plans,  Views,  and  500  Illustrations,  Objects  or  Antiquity,  &c. 

Royal  8vo.  [Ready. 


THE  SPEAKER'S  COMMENTARY  ON   THE 

HOLY    BIBLE. 

EXPLANATORY  AND  CRITICAL,  with  A  REVISION  o»  ths  TRANSLATION. 
Br  BISHOPS  and  CLERGY  op  the  ANGLICAN  CHURCH. 

EDITED 

BY  P.    0.    COOK,   M.A.,   CANON   OP   EXETER 
VOL.   V.— THE   GREAT   PROPHETS. 

CONTENTS : 

ISAIAH— W.  Kay,  D.D.,  Rector  of  Great  Leighs. 
JEREXIAH— R.  Payne  Smith,  D.D.,  Dean  of  Canterbury. 

Medium  8vo. 


THE   LAND   OF   THE   NORTH   WIND. 

OR  TRAVELS  AMONG  THE  LAPLANDERS  AND  SAMOYEDES,  AND  ALONG 

THE  SHORES  OF  THE  WHITE  SEA. 

BY  EDWABD   BAE. 
With  Map  and  .Woodcuts.    Post  8ro. 


12  MB.   MURRAY'S  FORTHCOMING    WORKS. 

MEMOIR   OF  SIR  RODERICK    MURCHISON. 

Including  Extracts  from  his  Journals  and  Letters. 

"With  Notices  of  his  Scientific  Contemporaries,  and  a  Sketch  of  the  Rise  and 
Progress,  for  Half  a  Century,  of  Paljeozoio  Geology  in  Britain. 

BY  AECHIBALD    GEIKIE,    LL.D.,    F.R.S. 

MurchisotHFro/essor  of  Geology  and  Mineralogy  in  the  University  of  Edinburgh,  and 

Director  of  tlio  Geological  Survey  of  Scotland. 

Portraits,  &c    2  vols.    8vo. 


DICTIONARY  OF  CHRISTIAN  ANTIQUITIES. 

Comprising  the  History,  Institutions,  and  Antiquities  of 

the    christian    church. 

By  Various  Writers. 

Edited  by  DR.  WM.   SMITH  and  REV.  PROF.  CHEETHAM,  M.A. 

2  Vols.    Medium  8vo. 
Uniform  with  "  Dr.  Wm.  Smith's  Dictionary  of  the  Bible." 

This  Work  commences  at  the  point  at  which  the  Dictionary  of  thb  Bible  leaves  off, 
and  gives  an  account  of  the  Institutions  of  the  Christian  Church  from  the  time  of  the  Apostles 
to  the  age  of  Charlemagne. 

%*  Volume  I.,  containing  A  to  J,  will  be  published  in  February. 


FOUNDATIONS   OF   RELIGION 
IN   THE   MIND   AND    HEART    OF   MAN. 

BY   THE   RIGHT   HON.   SIR   JOHN  BARNARD   BYLES, 

Late  one  of  the  Judges  of  Her  Majesty's  Court  of  Common  Fleas  at  Westminster. 

Post  8vo. 


THE  COMMUNISTIC   SOCIETIES  OF   THE 

UNITED   STATES. 

From  Personal  Visits  and  Observations ;  including  Detailed  Accounts  of  the  Shakers, 
Economists,  Zoaritrs,  The  Amana,  Oneida,  Bethell,  Aurora,  Icarian,  and  other 
existing  Societies ;  with  Particulars  of  their  Religious  Creeds,  Social  Practices,  Numbers, 
Industries,  and  Present  Condition. 

BY   CHARLES  NORDHOFF, 

Author  of  "  Northern  California,  Oregon,  and  the  Sandwich  Islands, n  fto 

With  40  Illustrations,  8ro.  lfo  [Bmd§. 


MR.  MURRAY'S  FORTHCOMING    WORKS.  13 

THE    NICENE   AND   APOSTLES'   CREEDS. 

THEIR  LITERARY  HISTORY;  TOGETHER.  WITH  SOME  ACCOUNT  OF  THE 

GROWTH  AND  RECEPTION  OF  THE  SERMON  ON  THE  FAITH, 

COMMONLY  CAUSED  "THE  CREED  OF  ST.  ATHANASIUS." 

BY    C.    A,    SWAINSON,  D.D., 

Canon  of  Chichester  and  Norrialan  Professor  of  Divinity  at  Cambridge." 

8vo.     16«.  [Ready. 


INSECTIVOROUS  AND  CLIMBING  PLANTS. 

BY   CHABLES   DARWIN,   M.A.,   P.B.S. 

Contents. 

Part  I. — On  the  Sensitiveness  of  the  Leaves  of  Drosera,  Dioncea,  Pinguicula,  &c, 
to  certain  stimulants ;  and  on  their  power  of  digesting  and  absorbing  animal 
matter. 

Part  II. — On  the  Habits  and  Movements  of  Climbing  Plants. 

Post  8vo. 


THE   EARLY   HISTORY  OF  INSTITUTIONS. 

IN   CONTINUATION   OF    "THE   HISTORY   OF   ANCIENT    LAW." 
BY  SIB  H.  SUMNEB  MAINE,  K.S.C.I.,  LL.D., 

Corpus  Professor  of  Jurisprudence  in  the  University  of  Oxford,  and  Member  of  tho  Indian  Council. 

8vo.     12*.  [Ready. 


THE  CAUCASUS.  PERSIA  AND  TURKEY 

IN    ASIA. 

BEING  A  JOURNEY  TO  TABREEZ,  KURDISTAN,  DOWN  THE  TIGRIS 
AND  EUPHRATES  TO  NINEVEH  AND  BABYLON,  AND  ACROSS  THE 
DESERT  TO  PALMYRA. 

BY  BARON  MAX  VON  THTELMANN,   Doctob  Jueis. 
Translated  from  the  German  bv  CHAS.  HENEAGE, 

Of  Her  Majesty's  Diplomatic  Service. 
2  Vols.     Post  8vo. 


14  MR.   MURRAY'S  FORTHCOMING    WORKS. 

THE   GNOSTIC    HERESIES  OF  THE   FIRST 
AND   SECOND   CENTURIES. 

BY   THE   LATE  H.   L.    MANSEL,    D.D., 

Sometime  Professor  of  Ecclesiastical  History  at  Oxford,  and  Dean  of  St  Paul's. 

With  a  Skbtch  of  his  Life  and  Character,  bt  LORD  CARNARVON. 

Edited  by  CANON  LIGHTFOOT,  D.D. 

8vo.     10s.  6*d.  [Ready. 


A    HISTOKY    OF 

INDIAN    AND    EASTERN    ARCHITECTURE. 

BY  JAMES  FERGUSSON,  F.R.S. 
Forming  the  Third  Volume  of  the  New  Edition  of  the  "  History  of  Architecture.** 

"With  300  Illustrations.     Medium  8vo. 


THE   BOOK   OF 

MARCO    POLO,    THE    VENETIAN. 

CONCERNING  THE  KINGDOMS  AND  MARVELS  OF  THE  EAST. 
A  new  English  Version.    Illustrated  by  the  Light  of  Oriental  Writers  and  Modern  Travels*. 

BY  COLONEL  HENRY  YULE,   C.B. 

Late  Boyal  Engineers  (Bengal). 

Second  Edition,  revised.    With  Maps  and  Illustrations.     2  vols.    Medium  8ro.     42c 

[Ready. 

e 

A    HISTORY   OF   ANCIENT   EGYPT. 

DERIVED    FROM   MONUMENTS   AND    INSCRIPTIONS. 

BY  PROFESSOB  BRUGSCH,  OF  GOTTINGEN. 

An  entirely  New  Edition,  in  great  part  rewritten. 

TRANSLATED  BY  H.  DANBY  SEYMOUR,  F.R.G.S. 

8vo. 


POETICAL  WORKS  OF  LORD  HOUGHTON, 

New  Edition.    2  vols.    Fcap.  8vo. 
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OLD   TIMES   AND    DISTANT    PLACES. 

A   SERIES    OF    SKETCHES. 
BY   AEOHDEACON   SINCLAIR,  M.A., 

Vicar  of  Kensington. 
Crown  8vo. 


ENGLAND   AND    RUSSIA    IN    THE    EAST. 

A   SERIES  OF   PAPERS   ON   THE   POLITICAL  AND    GEOGRAPHICAL 

CONDITION   OF   CENTRAL   ASIA. 

BY  MAJOR-GEN.  SIB  HENRY  RAWLINSON,  K.C.B.,  F.R.S., 

President  of  the  Royal  Geographical  Society,  and  Member  of  the  Council  of  India. 

With  Map.     8vo. 


THE    STUDENT'S    EDITION    OF   AUSTIN'S 
LECTURES   ON   JURISPRUDENCE; 

.OR,    THE    PHILOSOPHY    OF    POSITIVE   LAW. 

COMPILED  FROM   THE   LARGER  WORK. 
BY  ROBERT  CAMPBELL, 

of  Lincoln's  Inn,  Barrister-at-Law. 
Post  8vo. 


PRACTICAL    METALLURGY. 

OR,   THE   ART  OF    EXTRACTING   METALS    FROM   THEIR   ORES. 

BY  JOHN  PERCY,  M.D.,  F.R.S., 

Lecturer  on  Metallurgy  at  the  GoYernxnent  School  of  Mines,  and  Honorary  Member  of  the  Institution 

of  Civil  Engineers. 

New,  Revised,  and  enlarged  Edition, 

VOL.  I.,  Part  1.— INTRODUCTION— FUEL*  WOOD,  PEAT,  COAL,  CHARCOAL, 
COKE,  REFRACTORY  MATERIALS,  FIRECLAYS,  &c.  {Immediately). 

Vol.  I.  Part  2. — Copper,  Zinc,  and  Brass. 
Vol.  II.— Iron  and  Steel. 

Vol.  III. — Lead  and  Part  of  Silver.     8vo.    30*.  [Ready. 

VoL  IV.— Silver,  Gold,  and  Mercury. 

Vol.  V. — Tin,  Nickel,  Cobalt,  Antimony,  Bismuth,  Arsenic,  Platinum,  and 
other  Metals  applied  in  the  Arts. 

With  Large  Plans  and  other  Illustrations.    8yo. 


16  MR.    MURRAY'S   FORTHCOMING    WORKS. 

THE   HAWAIIAN    ARCHIPELAGO. 

SIX  MONTHS  AMONG  THE  PALM  GROVES,  CORAL  REEFS,  AND 
VOLCANOES  OF  THE  SANDWICH  ISLANDS. 

BY  ISABELLA  BIRD, 

Author  of  the  "  Englishwoman  in  America,** 
With  Map  and  Illustrations.     Crown  8vo.    12s.  [Ready. 


THE   FRENCH    PRINCIPIA,    PART    II 

A  READING  BOOK,  WITH  NOTES,  AND  A  DICTIONARY. 

12nio. 
On  the  Tlaii  of  Dr.  Win.  Smith's  "  Trincipia  Latina." 


HISTORY   OF    HERODOTUS; 

A  NEW    ENGLISH    VERSION. 

Edited  with  copious  Kotos  and  Essays,  from  the  most  recent  sources  of  information, 
historical  and  ethnographical,  which  have  been  obtained  in  the  progress  of  Cuneiform 
and  Hieroglyphical  Discover}'. 

BY  REV.  GEORGE  RAWLINSON,  M.A., 

Canon  of  Canterbury,  and  Camden  Professor  of  Ancient  History  at  Oxford. 

Assisted  by  Sib  Henry  Rawltnson  and  Sib  J.  Gardner  WiuaNSOir. 
Third  Edition  Revised.     With  Maps  and  850  Woodcuts.     4  vols.    8vo, 


THE   GERMAN    PRINCIPIA,    PART    I, 

Uniform  with  the  "  French  Principia  "  and  "  Principia  Latins,"    ISmo. 


THE   STUDENT'S 
MANUAL   OF    ECCLESIASTICAL    HISTORY. 

A  HISTORY  OF  THE  CHRISTIAN  CHURCH  FROM  ITS  FOUNDATION  TO 
THE  EVE  OF  THE   PROTESTANT  REFORMATION. 

BY  PHILIP  SMITH,  B.A., 

Author  of  "  The  Student's  Old  and  New  Testament  Histories." 

Post  8vo. 
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LIFE  AND  WORKS   OF  TITIAN. 

BEING  A  CONTRIBUTION   TO   THE   HISTORY   OF   PAINTING    IN 

NORTH    ITALY. 

BY  J.  A.  CBOWE  AND  Gk  B.  CAVALCASELLE. 

With  Illustrations.    8vo. 

Uniform  with  Crowe's  and  Cavalcaselle's  "  History  of  Painting  in  Italy. n 


A  MODERN    GEOGRAPHY    FOR    SCHOOLS. 

EDITED  BY  WM.  SMITH,  D.C.L. 

12mo. 


PLATO   AND   OTHER  COMPANIONS  OF 

SOKRATES. 

BY  GEOBGE  GBOTE. 
Third  Edition.    3  vols.     8vo.  [Ready. 


A   MEDIAEVAL    LATIN    DICTIONARY. 

Based  on  the  Work  of  DUCANGE. 
Translated  into  English  and  Edited,  with  many  Additions  and  Corrections, 

BY  E.  A.  DAYMAN,  B.D., 

Prebendary  of  Strom,  formerly  Fellow  and  Tutor  of  Exeter  College,  Oxford. 

Small  4to. 
\*  A  Specimen  Sheet  may  be  obtained  from  any  Bookseller. 


THE    ECCLESIASTICAL   AND   SECULAR 
ARCHITECTURE   OF   SCOTLAND: 

THE   ABBEYS,   CHURCHES,    CASTLES,   AND   MANSIONS. 

BY  THOMAS  ARNOLD,'  M.B.LB.A. 

With  Illustrations,  Plans,  Views,  Ac.    Medium  8vo. 


18  MR.   MURRAY'S  FORTHCOMING    WORKS. 

PRINCIPLES   OF   GREEK    ETYMOLOGY, 

BY  PROFESSOR  GEORGE  CURTtUS,  OP  LEIPZIG. 

Translated  from  the  German 
BY  A.  S.  WILKINS,  M.A.,  AND  E.  B.  ENGLAND,  B.A., 

Professors  at  Owens  College,  Manchester. 
8vo. 


MURRAY'S   EUROPEAN    HANDBOOK. 

A  CONDENSED  GUIDE  FOR  TRAVELLERS  TO  THE  CHIEF  ROUTES  AND 
MOST  IMPORTANT  PLACES'  ON  THE  CONTINENT. 

With  Map/  One  Volume.    Fdtt8YO. 


A   DICTIONARY   OF   BRITISH    HISTORY. 

One  Volume,  Medium  870. 


DICTIONARY  OF   CHRISTIAN   BIOGRAPHY 

AND    DOCTRINES. 

FROM  THE  TIMES  OF  THE  APOSTLES  TO  THE  AGE  OF  CHARLEMAGNE. 

By  Various  Writers. 

EDITED  BY  WM.  SMITH,  D.C.L.,  LL.D. 

Medium  8ro. 


HISTORY    OF    THE    CHRISTIAN    CHURCH, 

FROM  THE   APOSTOLIC    AGE  TO  THE  REFORMATION,   1517. 
BY  REV.   JAMES  0.  ROBERTSON,  1LA., 

Canon  of  Canterbury. 
New,  Revised,  and  Cheaper  Edition.    Vols.  VII.  and  VIIL,  completing  the  Work. 

Post  8vo.    fa.  each. 


HUMPS   HISTORY  OF  ENGLAND  TO  THE 

REVOLUTION   OF   1688. 

A.  NEW   LIBRABY  EDITION.    Annotated  and  Sevited,    7  rob.    too. 


4 
» 
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THE    THIRD    VOLUME    OF   THE 

POETICAL  WORKS  OF  ALEXANDER  POPE 

THE   SATIRES,    Ac. 

"'      EDITED  BY  REV.  WBDLTWELL  ELWIN,  B.A. 
*  8vo. 


ALPINE  FLOWERS  FOR  ENGLISH  GARDENS. 

AN  EXPLANATION  OF  THE  PRINCIPLES   ON  WHICH  SPHEY  MAY  BE 
GROWN  TO  PERFECTION  IN  ALL  PARTS  OF  THE  BRITISH  ISLANDS. 

With  JllustrtfiojB  of  Rock-gardens,'  Natural  and* Artificial. 

■   BY  W.  BOBINSON,  F.'L.S. 
New,  Reviud,  and  Cheaper  Edition.    With  additional  "Woodcuts.    Crown  8vo. 


A  POPULAR  DICTIONARY  OF  INVENTIONS, 
ORIGINS    AND  DISCOVERIES. 

6vo. 


A  CONCISE  DICTIONARY  OF  THE  ENGLISH 

LANGUAGE. 

FOR  PRACTICAL  REFERENCE  METHODICALLY  ARRANGED,  AND  BASED 
UPON  THE  BEST  PHILOLOGIC  AUTHORITIES. 

One  Volume.    Medium  8vo. 

V  *****  A  STUDENTS  AND  SCHOOL-BOOM  ENGLISH  DICTIONARY. 

12mo. 


LIFE   OF    DR.   SAMUEL  JOHNSON. 

BY    JAMES    BOSWELL. 

EDITED  BY  THE  LATE  BIGHT  HON.  J.  W.  CROREB. 

With  Notes  by  Loud  Stowell,  Sir  Walter  Scott,  Sib  Jakes  Mackintosh, 

Disraeli,  Markland,  Lockhart,  ftc. 

A  New,  Mmmd,  Library  Edition.    With  Portraits.    4  Tola.    8m 
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NOW  COMPLETE  in  0KB  VOLUME.     Folio,  half-bound. 

AN    ATLAS   OF   ANCIENT   GEOGRAPHY, 

BIBLICAL   AND    CLASSICAL. 

In  illustration  of  the  "  Dictionary  of  the  Bible,"  and  the  "  Dictionaries  of  Classical 

Antiquities." 

Compiled  under  the  Superintendence  of  DR.  WM.  SMITH,  and 

Mb.  GEORGE  GROVE.     * 


List  of  Maps  : 


1.  Geographical  Systems  of  the  Ancients.  21. 

2.  The  World  as  Known  to  the  Ancients.  22. 

3.  Empires  of  the  Babylonian*,  Lydions, 

Hsdcs,  and  Persians.  23. 

4.  Empire  of  Alexander  the  Great. 

5.  Kingdoms  of  the  Successors  of  Alex-  24. 

ander  the  Great.     (First  Part.)  25. 

6.  Kingdoms  of  the  Successors  of  Alex-  26. 

ander  the  Great.     (Second  Part.)  27. 

7.  The  Boman  Empire,  in  its  greatest  28. 

extent.  29. 

8.  The  Boman  Empire,  after  its  division  30. 

into    the    Eastern    and   Western  81. 

Empires.  82. 

9.  Greek  and  Phoenician  Colonies.  33. 

10.  Britannia.  84. 

11.  Hispania.  85. 

12.  Gallia.  36. 

13.  German ia,  Rhaetia,  Noricum.  87. 

1 4 .  Prconia,  Thracia,  Mocsia,  Illyria,  Dacia,  38. 

Pannonia.  39. 

15.  Historical  Maps  of   Italy,   Sardinia,  40. 

and  Corsica. 

16.  Italia  Superior.  41. 

17.  Italia  Inferior.  42. 

18.  Plan  of  Borne.  43. 

19.  Environs  of  Borne. 

20.  Greece  after  the  Doric  Migration. 

"  The  students  of  Dr.  Smith's  admirable  Dictionaries  must  have  felt  themselves  in  want  of 
an  Atlas  constructed  on  the  same  scale  of  precise  and  minute  information  with  the  article  they 
were  reading.  This  want  has  at  length  been  supplied  by  the  superb  work  before  us.  The 
indices  are  full,  the  engraving  is  exquisite,  and  the  delineation  of  the  natural  features  very 
minute  and  beautiful.  It  may  safely  be  pronounced — and  higher  praise  can  scarcely  be 
bestowed—to  be  a  worthy  companion  of  the  volumes  which  it  is  intended  to  illustrate." 
Guardian, 

"  This  Atlas  is  intended  to  be  a  companion  to  the  Dictionary  of  the  Bible  and  the  Classical 
Dictionaries.  The  maps  are  all  new :  they  have  been  constructed  according  to  the  highest  and 
most  recent  authorities,  and  executed  by  the  most^eminent  engravers.  The  artistic  execution 
of  this  important  and  superb  work  is  peerless.  Each  map  is  a  picture.  Their  accuracy  is  of 
course  beyond  suspicion,  although  only  continuous  use  can  really  test  it." — British  Quarterly 
Rcrinc. 


Gceeco  at  the  time  of  the  Persian  Wars. 
Greece  at  the  time  of  the  Pelopon- 

nesftn  "War. 
Greece  at  the  time  of  the  Achaean 

League. 
Northern  Greece. 
Central  Greece — Athens. 
Peloponnesus. — With  Plan  of  Sparta. 
Shores  and  Islands  of  the  JSgean  Sea, 
Historical  Maps  of  Asia  Minor. 
Asia  Minor. 
Arabia. 
India. 

Northern  Part  of  Africa. 
JEgypt  fcnd  ^Ethiopia. 
Historical  Maps  or  the  Holy  Land. 
The  Holy  Land.   (Northern  Division.) 
The  Holy  Land.   (Southern  Division.) 
Jerusalem,  Ancient  and  Modern. 
Environs  of  Jerusalem. 
Sinai. 
Asia,  to  illustrate  the  Old  Testament 

and  Classical  Authors. 
Map,  to  illustrate  the  New  Testament. 
Plan  of  Babylon. 
Plans  of  Nineveh,  Troy,    Carthage, 

Alexandria,  and  Constantinople. 


%*  May  also  be  obtained  in  Five  Parts,  21*.  each. 
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